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BOUDIN, Circuit Judge. This case was brought in the

district court to interpret a note whose prepaynent terns were
poorly drafted. The note, in the amount of $5.4 mllion for a
period of years, was issued in 1991 by One Needham Pl ace Real ty
Trust (the "borrower") to Confederation Life Insurance Conpany.
It is nowowned by LaSall e National Bank (the "holder"). A loan
agreenment reflected in a loan commtnent |etter preceded the
note. The note was later nodified but only to extend the term
of the I oan.

The note perm tted prepaynent but required the borrower
to pay a "prepaynent premuni for the privilege of early
paynment. In 1998, the borrower sought to refinance the note to
t ake advantage of lower prevailing interest rates, but the
parti es di sagreed as to howto cal cul ate the prepaynent prem um
The note set the premium as the greater of one percent of the
out st andi ng pri nci pal bal ance or a "yi el d mai nt enance prepaynent
prem uni conputed in accordance with a fornmula. The pertinent
| anguage foll ows:

3. Prepaynent Privil ege. Provided no

default exists hereunder or under the

Mort gage or any ot her docunent securing this

Note, the Maker may prepay the full bal ance

any time during termof the |oan subject to

giving not less than eighty-five (85) days
prior witten notice and to the paynent of
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"Prepaynent Prem uni which shall be the
greater of (a) one percent (1% of the
out standi ng principal balance of the Note,
or (b)) a Yield WMiintenance Prepaynent
Premi um conputed as foll ows: The Yield
Mai nt enance Prepaynment Prem um shall be an
anount equal to the product of (i) the
out st andi ng principal bal ance due hereunder
(i ncluding accrued interest) at the tinme of
prepaynment nultiplied by (ii) the "Mnthly
| nt er est Differential™ (as herei nafter
defined), and (iii) discounted by the
"Treasury Yield" (as hereinafter defined)
rate over the nunber of nont hs then
remai ni ng to the end of the fifth Loan
Year . The "Monthly Interest Payment
Differential” equals one-twelfth (1/12) of
the amount (if any) by which the annual
i nterest rate payabl e hereunder at such tine
exceeds the Treasury Yield for the period of
time commencing on the next follow ng day
and ending on the Maturity Date ("Remai ning
Term').

Taken literally, this formula could be read to fix the
yi el d mai ntenance prepaynent prem um as the product of a single
calculation applied to the then outstanding balance (here,
$4, 140, 927) . Alternatively, the |anguage could be read to
suggest a series of calculations determ ning the present val ue
of what the | ender would | ose, given current interest rates, as
a result of the prepaynment. 1In this case, the figure produced
by the first cal cul ati on was so nodest ($11,514) that the result
would not be greater than one percent of the balance; by
contrast, the figure produced by the second was very substanti al

($393, 852).



Because t he borrower urged the first interpretation and
t he hol der advanced the second, the borrower brought this action
in the district court to construe the note. The district judge
ruled on summary judgnent that the second cal cul ation was the
proper reading of the note, even wthout considering the
original commtnment letter; that the borrower's reading would
render certain of the terns superfluous; and that the conm t ment
letter preceding the |loan made clear with an exanple that the
series of nonthly cal culations was intended. The borrower now
appeal s.

We affirm essentially for the reasons given by the
district judge in his able bench ruling but address briefly the
claims made on this appeal. Since the nmatter was resolved on
sunmary judgnment, our review is de novo. Although the | anguage
of the note is confusing, the meaning of the prepaynent terns
taken as a whole is not anbiguous once the calculations
t hensel ves are fully understood. In our view, the comm tnent
| etter nerely underscores the correctness of the outcone.

The borrower argues at length that its reading is the
literal one and it was therefore inproper for the district court
to adopt any other reading or resort to extrinsic evidence

(which is, debatably, what the borrower calls the comm tnent



letter).! But readings of docunents do not automatically fall
into two neat categories--literal and non-literal; often, as
here, it is a matter of degree. See Farnsworth, supra, 8§ 7.8,
at 498. In this case, the borrower's reading i s al so awkward as
to | anguage (e.qg., the references to the nonthly figure), and
the note owner's reading is not far from literal if one
understands "nonthly" to entail nonth-by-nmonth cal cul ati ons.

It is centrally inportant that the owner's reading
makes sense--that is, it carries out what one mght inmagine to
be a plausible objective of parties so situated and is

consistent with the usage of trade. See Baybank M ddl esex v.

1200 Beacon Props., lnc., 760 F. Supp. 957, 966 n.8 (D. Mass.

1991). By contrast, the borrower has witten a brief strong on
canons and doctrine but wthout explaining why contracting
parti es woul d ever select the cal cul ati on urged by the borrower.
The presunption in commercial contracts is that the parties were

trying to acconplish sonething rational. See Shea v. Bay State

11f the note were deemed a conplete integration of the
bargain, then formally the commtnment [etter would be extrinsic
and could be considered only to resolve an anmbiguity, Tilo
Roofing Co. v. Pellerin, 122 N. E. 2d 460, 462 (Mass. 1954),
al though in practice the matter is a shade nore conplicated,
Farnsworth, Contracts 8 7.3, at 470-78 (2d ed. 1990). The [ abel
i s debat abl e here--a point we need not resol ve--because the note
itself says it is issued "pursuant to the terms" of the
commtnment letter, which the holder clains is a cross reference
sufficient to incorporate the letter
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Gas Co., 418 N. E.2d 597, 601-02 (Mass. 1981). Conmmon sense is
as nuch a part of contract interpretation as is the dictionary

or the arsenal of canons. Fleet Nat'l Bank v. H & D Entmt,

Inc., 96 F.3d 532, 538 (1st Cir. 1996), cert. denied, 520 U S

1155 (1997).

The reason why t he hol der's readi ng makes sense i s t hat
its reading is a sinple allocation to the borrower--
straightforward once the calculations are understood--of the
risk that interest rates wll fall. Prepaynment m ght stil
benefit the borrower: it mght get a below nmarket rate on
refinancing or sinply have the cash to spare; but the |ender
(for whom the holder is the surrogate), having taken the risk
that rates would rise, gets the benefit when instead they fall.
If the borrower's alternative readi ng made practical sense, the
case would be nore difficult; but it does not.

Lastly, the borrower argues that, if the contract was
sufficiently anbiguous to permt extrinsic evidence (e.qg., the
commtnment letter), then surely the matter should have gone to
a jury. There are here buried questions of sonme interest.
Putting aside interesting choice of |aw questions as between

state and federal |aw, 2 the usual doctrine is that the judge

°The parties here ignore the problem which is inpressively
treated in Copley Cement Co. v. WIIlis & Paul Goup, 983 F.2d
1435 (7" Cir. 1993) (Posner, J.). On the Seventh Anmendnent
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construes contracts, even in close cases, if only the words need

be consi dered, Restatenment (Second) of Contracts 8 212 cnt. d

(1981), and the jury does the job wunder instructions if
evidentiary issues have to be resolved (e.g., what the parties
said orally in making the contract), so long as the outconme is

reasonabl y debat abl e. See Bourque v. EDIC, 42 F.3d 704, 708

(1st Cir. 1994).
Qurs may be the internedi ate case where extrinsic facts

perm ssibly bear on interpretation but are not thenselves

di sput ed. Here, the borrower has failed to point to any
specific issue of raw fact (e.qg., what the parties said to each

ot her in negotiations) that is disputed. Although sone case |aw
equates any use of extrinsic evidence with a jury trial,
arguably the "better"” view, which is also followed in
Massachusetts, is that the judge should do the construing where
extrinsic facts are not in dispute even if the outcone is

reasonably debatable. See, e.qg., Baker v. Anerica's Mortgage

Servicing, lInc., 58 F.3d 321, 326 (7th Cir. 1995); Atwood v.

City of Boston, 37 N E 2d 131, 134 (Mass. 1941). |In any event,
the outcone here is not reasonably debatabl e.

Affirned.

aspect, see Byrd v. Blue Ridge Rural Electric Cooperative, Inc.,
356 U.S. 525 (1958).
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