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LI PEZ, Circuit Judge. Pur sui ng an i nterl ocutory appeal

"froma decision or order of adistrict court suppressing or excl udi ng
evi dence,"” 18 U. S.C. 8 3731, the government appeals the district
court's deci sionto suppress evi dence sei zed fromdef endant s- appel | ees,
Brian J. Nee and Kevin M Kelley. Kelley and Nee were charged wi th
violating 18 U. S. C. 8§ 922(g) (1), which prohibits the possession of a
firearmby a convicted felon, after police discovered two | oaded
weapons i n Nee's car during the course of atraffic stop. Al thoughthe
di strict court foundthat theinitial stop was perm ssible under Terry
v. Chio, 392 U.S. 1(1968), thecourt rejectedthe police officers’
account of the subsequent search of the car and their cl ai mthat the
weapons wer e di scovered i nadvertently. Instead, the court found that
the of fi cers had conducted an i ntenti onal search for evi dence of a
crime despitetheir acknow edgnment t hat they di d not have probabl e
cause for such a search. Consequently, the court concl uded t hat the
search violated the Fourth Amendnent.

On appeal, the governnent argues that there was no
constitutional violation, either because the district court erredin
its factual findings about the purpose of the search, or, in the
alternative, because the officers had an obj ectively reasonabl e basi s
for conducting a protective sweep of the car that justifiedthe search

irrespective of its true object, pursuant toMchigan v. Long, 463 U. S.

1032 (1983) and Whren v. United States, 517 U S. 806 (1996). W

- 3-



affirm concluding that the court didnot err inits factual findings
and that the governnment waived its alternative argunment.
l.

At approxi mately 9:30 p.m on March 10, 1999, Boston Police
Oficers@llis, Yal nokas and Cel | ucci, al ong with Massachusetts State
Pol i ce Trooper Ball, were on duty i n an unmar ked car in t he Dorchester
section of Boston. The officers observed a green Ford Miustang and
noted that: 1) there was a hol e where the trunk | ock shoul d have been;
2) the rear |icense pl ate was hangi ng froma si ngl e screw;, 3) there was
no front |icense plate; and 4) the vehicl e had dark ti nted wi ndows.
Suspecting that the car m ght be stol en, the officers decidedto stop
the car andinvestigateit. Beforethey could, the car, driven by Nee
with Kell ey i nthe passenger seat and a third passenger, Brian Wl | ace,
inthe back, pulledintoagas station. The officers sawNee exit the
vehi cl e and begi nto punp gas, and Kel | ey get out of the car fromthe
passenger si de.

The officers turned ontheir policelights and droveintothe
gas station. Trooper Ball approached Nee, offered a greeting, and
advi sed hi mthat the car he was driving had "no front plate, [a] rear
pl at e hangi ng of f, [a] trunk | ock popped and wi ndows [t hat were] too
dark." Inthe exchange that fol |l owed, Nee stated that the car bel onged
tohiswife. Neethentriedto wal k past Ball, indicatingthat his

driver'slicensewas inthevehicle. Ball told Neeto stop. According
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tothe policereport and Ball's testi nony, Nee appear ed nervous and
agitated. Hereportedthat hislicense was inthe center consol e of
t he car but he was not sure where the regi stration was | ocated. At
this point, Neeagaintriedto wal k past Ball toward the vehicle. This
time, Ball physically stopped hi mand told himto rel ax, addi ng, "W
don't knowwhat you haveinthere.” Oficer Gllis, standi ng near by,
patted Nee down for weapons, and Officer Cellucci didthe sane for
Kell ey. No weapons were found.

Bal | directed Cel lucci to get Nee's driver's |icense fromthe
center consol e. Before doing so, Cellucci frisked Wall ace who was
still seated in the back seat, and again, no weapons were found.
Officer Cellucci told the passenger to get out of the car. He and
O ficer Gllisthenvisually inspectedthe car through the passenger
and driver's side doors respectively before Cellucci entered the
vehi cl e. Both sawa screwdriver |ocatedinthe passenger door as wel |
as sonme damage to the interior that was consistent with a stolen
vehicle.! G llis saw what | ooked like an ignition switch on the
passenger side floor. Cellucci sawsone damage to t he steering col um.

After these quick observations, Cellucci entered the vehicle.

! Despite these indiciathat the car m ght be stolen, the car in
fact belonged to Nee's wife and was properly in his possession.
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At this point the district court ceased to credit the
of ficers' story.? Cellucci saidthat he had i nadvertently di scovered
t he guns when he entered the vehicletoretrieve Nee's | i cense fromthe
center consol e, an account corroborated by Oficer GIllis. According
to the officers, Cellucci placed his hand on the top part of the
passenger seat to steady hinself as he reached into the car. The seat,
however, was i nproperly boltedto the fl oor and gave way. As he was
falling, Cellucci brought his other hand down t o mai ntai n hi s bal ance.
It | anded on a knapsack that Cel lucci testifiedwas |yingonthefloor
infront of the seat. Cellucci clained he couldfeel guns throughthe
fabri c when hi s hand | anded on t he knapsack. The of fi cers subsequently
arrested all three nen.

The district court rejected this account of the di scovery of
the guns. After noting that neither Cellucci nor Gllistestifiedto
havi ng seen t he knapsack when they visually i nspected the interior of
t he car, the court concluded t hat t he knapsack was not | ocated on t he
floor infront of the seat as the officers hadtestified. |nstead, the
district court found that the of fi cers had not nenti oned seeingthe

knapsack because it was actual | y | ocat ed under neat h t he passenger seat,

2 The district court initially found as fact inits order granting
t he notions to suppress that Officer GIllis had not confirnmed the

presence of a screwdriver or ignitionswtch onthe passenger side of

t he vehicle. As the court acknowl edged when denyi ng WAl | ace' s | at er

notion to sever, seeinfraat 13 (discussing notion), that specific

findi ng was erroneous.

-6-



and t hat Cel l ucci had conducted an i ntenti onal search of the vehicle
for evidence of acrine. As part of this search, therefore, Cell ucci
pul | ed t he knapsack out fromunder t he seat and t hen di scovered t he
weapons that led to the arrest of the three nen.

Before trial, Nee, Kelley, and Wal l ace filed notions to
suppress the two | oaded firearmnms found i nthe knapsack.?® The gover nment

opposed the notions, raisingMchigan v. Long i n def ense of Cellucci's

entryintothecar toretrieve Nee's |icense because of a concern t hat
weapons m ght be in the vehicle. The district court concl uded,
however, that because O ficer Cellucci conducted an intentional search
for evidence of acrinme, that search had to be justified by probable
cause. Notingthat the officers conceded a |l ack of probabl e cause, the
court suppressed the guns as the fruit of an unconstitutional search.?
.
| n det er m ni ng whet her, inthe absence of probabl e cause, an

i nvestigatory sei zure and search vi ol at es t he Fourt h Amendnent, we use

s The district court granted Nee's notion in an order dated June 16,
2000. However, the court afforded additional tine to Kelley and
Wal | ace so that they coul d subm t nenoranda concerni ng their standi ng
to chal | enge t he search of the car and t he knapsack. |n an order dated
August 28, 2000, the court determ ned t hat Wal | ace | acked st andi ng and
deni ed hi s notion to suppress, but granted Kell ey' s noti on on t he sane
grounds as statedinits June 16 order. The governnent appeal ed both
orders, and we consolidated the two appeals.

4 The gover nment does not chal | enge on appeal the district court's
concl usi on that the officers | acked probabl e cause t o conduct a search
of the vehicle.
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the two-prong test set forth in Terry v. Ghio, 392 U S. 1, 19-20

(1968). First, we ask whether the officers' actions were justified at
their i nception, and second, whet her their acti ons were reasonably
relatedinscopetothe circunstances which justifiedthe officers’

initial interference. |d.; seealso United States v. Sharpe, 470 U. S.

675, 682 (1985); United States v. Stanl ey, 915 F. 2d 54, 55 (1st G r.

1990). The district court concluded that theinitial stopinthis case
-- for "possibletrafficinfractions and [a] possible stolencar” --
was | egal |y perni ssi bl e under the first prong of Terry. At issue,
then, is only the second prong of Terry, nanely, whether the ensuing
search was reasonable in its scope. The governnment argues that

M chigan v. Long, 463 U. S. 1032 (1983) provi des support for Cellucci's

entryintothe vehicletoobtain Nee's driver's |icense fromthe center
consol e.

Li m t ed searches of a person for weapons are constitutionally
perm ssible adjuncts to aTerry stopif "areasonably prudent manin
t he circunst ances woul d be warranted in the belief that his safety or
t hat of others was i n danger." Terry, 392 U.S. at 27. Long expanded
t he perm ssi bl e area of such a search frompeopl e to autonobil es.
Long, 463 U.S. at 1049. Specifically, the Long Court held that a
purely protective search of the areas of an aut onobi | e wher e weapons
may be hi dden does not viol ate the Fourth Amendnent if the officers

"possess|[] areasonabl e belief based on 'specific and articul abl e facts
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which . . . reasonably warrant' the officers in believingthat the
suspect i s dangerous and t he suspect may gai n i nmedi ate control of the
weapons." Id. (quoting Terry, 392 U S. at 21).

By i ts own adm ssion, the governnent did not antici pate that
the district court would not credit the officers' "inadvertent”
di scovery description of the search of the vehicle. As aresult, the
governnment' s argunent before the district court that this case fell
under Long was based upon t he i nadvertent di scovery of the guns by
Cel lucci, following his entryintothe vehicle for thelimted purpose
of retrievingthe license. Accordingtothe governnent, this entry was
valid as a protective search under Long because it al |l owed t he of ficers
tocontinuetheir i nvestigationwhile al soexcluding Nee froman area
t hat coul d possi bl y cont ai n weapons. Wen the district court rejected
the officers' account of Cellucci's entry, however, it elimnatedthe
factual predicate of this Long argunent.

On appeal , the gover nment seeks to revive thisLong argunent
t hrough a challenge to the district court's factual finding that
Cel lucci entered the vehicle to conduct an i ntentional search for
evi dence of acrine or contraband. "The findings of the district court
after a hearingon apretrial notionto suppress are binding onthe

court of appeal s unlessthey areclearly erroneous.” United States v.

Wat son, 76 F.3d 4, 6 (1st Cir. 1996). "This deferential standard

requires that an appellate court exhibit great respect for the
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presider's opportunity to hear the testinony, observe the wi t nesses’

demeanor, and evaluate the facts at first hand." United States v.

Zapata, 18 F. 3d 971, 975 (1st Cir. 1994). The governnent seeks to
clear this highhurdlethrough a series of attacks uponthe district
court's credibility determ nations. Making nuch of the fact that no
W t nesses contradicted the officers' account of the discovery of the
knapsack and guns and t hat t here was no di rect evi dence supportingthe
finding that the knapsack was under t he seat, the governnent argues
that the district court's conclusionthat Cellucci's testinony |acked
credibility was clearly erroneous.

The governnent's argunments, however, are unpersuasi ve.
"Wher e eval uations of witnesses' credibility are concerned, we are
especially deferential to the district court's judgnent; we may
overturnits decisiononlyif, after reviewi ng all of the evidence, we
have a definite and firmconviction that a m stake has been coormtted."

United States v. Jones, 187 F. 3d 210, 214 (1st Cir. 1999) (i nternal

quotation marks omtted). Despitethe court's mnor error inreporting
what Officer GIllis sawupon | ooking into the vehicle, see supra note
2, the record as a whol e | ends support to the court's credibility
determ nati ons.

Oficer Gllistestifiedthat he sawanignitionswtch on
t he passenger side fl oor of the vehicle. This was precisely where

Cel l ucci cl ai ned t he knapsack was | ocated, yet GIlis did not nmention
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seei ng t he knapsack until after Cellucci had pl aced his hand onit.
The district court also questioned the need for GIllis to assi st
Cellucci inhiseffortstoretrievealicense froma nowenpty car,
noting that "[i]t didnot taketwo officers, Gllis 'leaning fromthe
driver's side, Cellucci 'leaning' fromthe passenger's side, to
retrieve Nee's driver's |icense fromthe center consol e of the car.”
Mor eover, the of ficers could have calledinthelicense plate of the
car todetermneif it had been reported stol en or to check whet her Nee
was telling the truth when he said the car belonged to his wi fe,
t her eby addressing t he suspicionthat the officers testified pronpted
the stop of the car. Instead, the officers pressed forward with
Cel lucci's entry and search of the vehicle. Inlight of such evidence,
we do not have t he necessary basis--a "definite and firmconviction
that a m stake has been commtted"--for rejecting the court's
credibility determnations. Jones, 187 F. 3d at 214 (i nternal quotation

mar ks om tted); Jackson v. United States, 156 F. 3d 230, 232- 33 (1st

Gir. 1998).

The di strict court'scredibility determnationthat Cell ucci
entered Nee's car in search of evidence of a crine undercuts the

M chi gan v. Long ar gunent nade by t he governnment before the district

court. Under established precedent, such a search exceeds thelimted
boundari es of the exceptionto the probabl e cause requi renent created

by Terry and Long. The purpose of aTerry "searchis not to di scover
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evi dence of crine, but toallowthe of ficer to pursue his investigation

wi t hout fear of violence." Adans v. Wllians, 407 U. S. 143, 146

(1972); see also Ybarra v. |llinois, 444 U S. 85, 93-94 (1979)
("Nothing inTerry can be understoodto allow. . . any search what ever

for anyt hing but weapons."”). InUnited States v. Lott, 870 F. 2d 778

(1st Cir. 1989), we applied this precedent to a search that the
governnment cl ai ned was permtted by Long, invalidatingthe search
because the of fi cers conceded t hat t he search "was for contraband, not
just weapons." 1d. at 783, 785 (holding that the validity of the
search was "fatal | y undercut"” because it "was directed towards findi ng
contraband. It was not a search for weapons only").

M.

| nvoki ng Wiren v. United States, 517 U.S. 806 (1996), andits

adnonition that "[s]ubjectiveintentions play noroleinordinary,
probabl e-cause . . . analysis," id. at 813, and seeking to di sm ss the
rel evance of the district court's factual findi ngs about t he purpose of
Cellucci's entry into the vehicle,® the government presses an
alternative basis for holding Cellucci's search for evidence or
cont raband val i d under Long. Accordi ng to the governnent, WWhr en neans

t hat Adans, Ybarra, andLott are no |l onger good | aw. Consequently,

5 The gover nnent concedes that the district "court . . . found t hat
the of fi cers di scovered the gun by engaginginanillegal search of the
car, and t hen t he knapsack, for contraband.” Governnent's Brief at 9;
seealsoid. at 26, 27 &31. Unlike the dissent, we cannot read t he
deci sion of the district court in any other way.
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i nst ead of focusi ng upon Cel I ucci's purpose inenteringthe vehicle and
excl udi ng evi dence sei zed during the i ntenti onal search for evi dence or
cont r aband because of t hat subj ecti ve purpose, the governnent ar gues
that the district court shoul d have exam ned t he facts objectively.
Thus viewed, the governnment argues, there were "specific and
articul able facts" that justified a reasonabl e police officer "in
bel i eving that the suspect is dangerous and the suspect nay gain
i mmedi ate control of weapons,” Long, 463 U.S. at 1049, and that
justified, therefore, aprotective search of all parts of the vehicle
wher e weapons coul d be hi dden. As aresult, the governnent conti nues,
"the seizure of evidence in this case nust be affirned evenif the
of ficers searched the knapsack hoping to find contraband, as the
district court concluded."

The i nmpl i cations of this argunment about the scope of the
Terry/ Long exception to the probabl e cause requi renent are substanti al .
Accepting it would require the reversal of our decisioninLott, 870
F.2d at 783-85 (hol ding that of ficers must subjectively--that is, in
fact--search for weapons in order for a searchto be avalidprotective
search under Long). Nonethel ess, we declineto address this argunent
because t he gover nnment has wai ved it. The district court itself noted
in a later order denying a notion for severance that the "l egal
argunent t he government nakes on appeal . . . was not pressedinthis

Court." Filed by Wall ace, the only occupant of the car who di d not
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have standi ng to chal | enge t he search of the car and knapsack, t hat
notion to sever sought atrial separate fromthat of his co-defendants
on the ground that t he present appeal viol ated his Si xth Amendment
right toaspeedy trial. Thedistrict court therefore undertook an
eval uation of the nmerits of the governnent's appeal to determ ne
whet her it was frivol ous and consequent |y coul d not stop t he speedy
trial clock. Though notingthat "the governnent challenges[inits
interlocutory appeal] the concl usions of lawthat [the court] nade on
agroundthat has little or nothing to do w th the hearing conducted on
the notion, the argunents made or indeed, the testinmony," and
expressi ng reservations about the nerits of the governnent's new

M chi gan v. Long argunent, the district court nonet hel ess concl uded

t hat t he governnent' s appeal was not frivol ous and deni ed the notionto
sever.

It isacardinal principlethat "[i]ssues not squarely raised
inthe district court will not be entertai ned on appeal .” United

States v. Barnett, 989 F. 2d 546, 554 (1st Gr. 1993). This "rai se-or-

wai ve rul e prevent s sandbaggi ng; for instance, it precludes a party
from making a tactical decision to refrain from objecting, and
subsequently, shoul d the case turn sour, assigning error (or, even
wor se, planting an error and nurturing the seed as i nsurance agai nst an

infelicitousresult).” United States v. Tayl or, 54 F. 3d 967, 972 (1st

Cir. 1995). Upon careful exam nati on of the governnment's argunents
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bel ow, we concl ude that the district court, fromits superior vantage
poi nt, correctly observed that the governnent failedto preserveits
alternative Whren-based Long argunent.

The governnment filed four | egal nenoranda objecting to
suppressi on of the evidence sei zed pursuant to the search of Nee's
vehicle. Al though the cornerstone of the governnent's cl ai mon appeal
astotheirrel evance of the officers' subjectiveintentionsisthe
purported conflict between Whren and Lott, that conflict is not
nmenti oned i n any of these nenoranda. |ndeed, the governnent citesto
Whren only twice, both tines for the sinple proposition that the
of ficers coul d stop t he vehicl e and order t he occupants out of the car.
Though Lott i s di scussed, the governnent only di stinguishes the facts
inthat case fromthe facts here as the officers presented them rat her
than attacking the |egal principles underlying the Lott hol ding.?®

Mor eover, thereis nothinginthe nenorandathat serves as
an equi val ent to the alternative argunment the gover nment now presses on

appeal . Though t he gover nnent does suggest that the officers were

6 Even on appeal, the governnment's attack onLott has the flavor of
aworkinprogress. Inits principal brief, the governnment clainsin
a footnote that the "extent to whichLott remains viable after Waireni s
obvi ously suspect." Despite the fact that Lott is directly on point

and controlling precedent unl ess Whr en does overrule it, see, e.g.,

United States v. Wbgan, 938 F. 2d 1446, 1449 (1st G r. 1991) ("W have
hel d, time and again, that in a multi-panel circuit, prior panel

deci si ons ar e bi ndi ng upon new y constituted panel s inthe absence of

superveni ng authority sufficient towarrant di sregard of established
precedent."), the governnment waited until its reply brief to argue
explicitly that Lott is no | onger good | aw.
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entitled to performa full search of the car for weapons, this
suggestionis based upon the of ficers' subjective notivations, as they
wer e expectedtotestifytothem |ndeed, the subjective notivations
of the officers are central to the analysis in the governnent's
menoranda. The governnment never argues that these subjective
notivations areirrelevant or that the district court shoul dignorethe
of ficers' subjective purpose and undert ake an obj ecti ve anal ysi s of the
facts. "Judges are not expected to be m ndreaders. Consequently, a
litigant has an obligationto spell out its argunents squarely and

distinctly, or elseforever holdits peace.” United States v. Zanni no,

895 F.2d 1, 17 (1st Cir. 1990) (internal citations and quotations
omtted).

Al t hough the rai se-or-waiveruleis not absolute, "it is
rel axed only in extreme cases. Argunents not raised beloww || be
entertained on appeal only in horrendous cases where a gross
m scarriage of justice would occur and, in addition, where the newy
asserted groundis soconpellingasvirtually toinsure appellant's

success." United States v. Haggert, 980 F. 2d 8, 11 (1st Cir. 1992)

(internal quotation marks omtted); seealsoUiited States v. Ramrez-

Ri vera, 241 F.3d 37, 40 (1st Cir. 2001). This is not an exceptional
case, despitethe governnent's claimthat it "coul d hardly be expected
to have anticipated (or invited) the district court's adverse

credibility determnations and factual findings," and hence the needto
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argue inthe alternative. We reject this claim District courts
routinely find facts and make credibility determ nations during
suppressi on hearings. No party isimmune fromthe possibility that
those credibility judgnments will be adverse. If the governnent had an
argument, as it nowclains it does, that wouldjustify the search of
Nee's vehicle no matter what credibility determ nations the court nade
about the purpose of Cellucci's search, the onus was on t he gover nnent
to press that argunment inthe first i nstance. Not havi ng done so, the
governnment cannot raise it for the first time on appeal.
Af firnmed.

Di ssent Fol | ows
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TORRUELLA, Circuit Judge, dissenting. TheMchigan v. Long

standard is clear: a protective area search of the car is
constitutional as | ong as the police officers can point to "specific
and articulable facts which . . . reasonably warrant [them in
bel i eving that the suspect is dangerous and the suspect nmay gain
i mredi at e control of the weapons."” 463 U. S. 1032, 1049 (1977) (quoting

Terry v. Chio, 329 U.S. 1, 21 (1968)). This Court has held that the

Long test i s subjective, rather than objective. United States v. Lott,

870 F. 2d 778, 783-84 (1st Cir. 1989) (highlightingthe requirements
that the officers "possess” areasonabl e fear that their safety has
been conmprom sed and that they "believe" and "suspect"” that the
detai neeis arnmed).?! Consequently, under First Circuit |law, aLong
sear ch passes Fourt h Anendnent scrutiny only if the officersinthe
field wereactually concerned for their safety. Lott, 870 F. 2d at 784.
Because | believethe district court did not anal yze the facts usi ng
this standard, | would remand this case for further factual findings.
At the suppression hearing, Oficer Cellucci stated that he
entered the car for the sol e purpose of retrieving Nee's |license.
Cel lucci testifiedthat while he was reachingto the center consol e,
t he passenger seat gave way, causi ng hi mto "i nadvertent!ly" di scover

t he weapons i nsi de t he knapsack. The district court discountedthis

1 But see United States v. Mernard, 95 F.3d 9, 11 (8th Cir. 1996);
United States v. Baker, 47 F.3d 691, 694 (5th Cir. 1995).
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testi nmony, finding Cellucci's account "sinply not credible.” Instead,
it found that Cel lucci intendedto search the car when he enteredit.
The district court made no further finding concerningthe purpose of
the search. Aprotective area search under Long i s consistent with
these findings. That is, evenif the officers|iedabout enteringthe
car to retrieve Nee's |license and were in fact conducting an
i ntentional search for weapons, Long permts such anintentional search
if the officers believedthat the suspects m ght have access t o weapons
| ocated therein. The question for the court, then, was whet her t he
officers did in fact possess a reasonable fear for their safety.?
The majority, however, infers fromthe district court's
opi nion that the search was for contraband, not weapons, thereby
rendering a Long analysis irrelevant. See Lott, F.2d at 785
(concl udi ng t hat search was i nproper because it "was not a search for
weapons only"). Although the opinion contains no such explicit
finding, themjority concludes that thisinferenceistheonly wayto
explainthedistrict court's focus on probabl e cause, rather than on
Long. In other words, because the court conducted only a probabl e
cause anal ysi s, and since a search for contraband can only be justified
by probabl e cause, the ngjority believes the district court nust have

concl uded, sub silentio, that the search was for contraband. The

2 G venthat the officers conceded fromthe outset that they had no
pr obabl e cause t o search the car, noreover, thelong anal ysi s appears
to be the only analysis pertinent to this case.
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maj ority thus assunes that the district court had theLong argunent in
m nd whi | e conducting its probabl e cause anal ysi s, and uses an inferred
factual finding to reconcile any possible contradiction. Wilel
normal |y mght beinclinedtogivethedistrict court such a benefit of
t he doubt, | amunwilling to do sointhis case for the foll ow ng
reasons.

First, theinferredfactual findi ng cannot be squared with
t he record, which suggests that the officers consistently suspected
t hat t he car cont ai ned weapons. It is uncontested that upon entering
t he scene, the officers frisked all of the defendants. C. Lott, F.2d
at 785 (noting that the officers’ failureto frisk suspects after they
exited the vehicle denonstrated that they did not fear for their
safety). Infact, Oficer Cellucci's first action upon enteringthe
vehiclewas tofrisk thethird occupant of the car and to ask hi mto
exit the vehicle. Significant as well is Officer Ball's reason --
found in the contenporaneous police report as well as the hearing
transcript -- for not letting Nee back inthe car. Ball testified
various tinmes that he did not want Nee to enter the car because he "di d
not knowwhat [Nee] hadinthere.” Oficer Gllis sharedthis concern,
stating, "Wedidn't knowif there was [sic] any weapons or anyt hi ng
t hat coul d be used to hurt us inthat vehicle." Furthernore, after
asking Cellucci toretrieve Nee's |icense, Ball asked Neeto stepto

the rear of the vehicle. Ball later testifiedthat "for [reasons of]
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of fi cer safety, [ he] wanted [ Nee] at the back of the car so that [ he]
coul d wat ch hi mand watch the two officersinthe car.” Al of these
measures attest tothe officers' subjective belief that weapons, not
contraband, were |l ocated inthe car. Nevertheless, themjority's
readi ng of the district court opi ni on suggests that upon enteringthe
vehicle, this fear sinply vani shed and the officers were suddenly
notivated to "find evidence of acrinme,"” presumably that the car was

stolen.® Even if the court did conclude, sub silentio, that the

of fi cers were searching for such evi dence, | believe this conclusion
requires explicit justification by the district court giventherecord
in this case.

Second, other aspects of thedistrict court's opiniontend
t o support a conclusionthat the officers had a reasonabl e fear for
their safety. For exanmple, inits conclusions of |aw, the court
states that "where [the officers'] suspicions went beyond traffic
vi ol ations, they had aright to be concerned about weapons." Earlier
i nthat sane paragraph, the court acknow edges that the officers had
the right to conduct aninvestigatory stop for a "possi bl e stolen car."

Simlarly, the decision indicates that "[i]f the officers were

S Interestingly, themjority, likethe district court, suggests that
the of ficers' suspicion was pretextual, notingthat if theyreally
bel i eved t he car was stol en, they "could havecalledinthelicense
plate of the car to determine if it had been reported.” It is
par adoxi cal that a di si ngenuous suspi ci on coul d constitute the main
focus of the subsequent search.
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concer ned about weapons, they coul d have ordered t he occupants out of
thecar."” It isplainfromthe facts that two of the occupants were
al ready out si de of the car when t he stop occurred, and t he t hird was
frisked and ordered out of the car before the search began. Once
again, if the court did in fact conclude that the officers were
notivated to | ook for evidence of acrinme, rather than by a concern for
their own safety, the district court's other, contradi ctory concl usi ons
require further explanation.

Finally, | amconcerned by the fact that theM chigan v. Long

argunent, although raisedinthedistrict court, is not so nuch as
cited inthe district court's orders. As the hearing transcript
reveal s, it was al so not addressed orally.* Evenif afindingthat the
officers intended to search for contraband m ght invalidate an

ot herwi se | egal protective area search under Long, °it does not absol ve

4 The only reference to Long occurred in the colloquy regarding
st andi ng, during which the court stated, "[ The of ficers are] not even
suggesti ng t hat t hey had probabl e cause to search the car, andthey're
not suggesting t hat t hey had probabl e cause to, quote, frisk the car,
what ever t hat neans, to | ook for weapons."” An "autonobile frisk," of
course, is aconmon way of referringto protective area searches under
Long. See Lott, 870 F.2d at 782. The court's cursory di sm ssal of
this theory, alongwithits apparent association of this type of search
wi th anincorrect standard refl ects, innmy opinion, sone confusion on
t he part of the court between a probabl e cause anal ysi s and t heLong
anal ysi s urged by the governnent, and is a further reason | di sagree
with the inference constructed by the majority.

5> This is the paradi gmsuggested byLott, though it was not squarely
addressed sinceinthat case, this Court foundthat the officers did
not exhibit afear for their safetyinadditionto having an i nproper
notivation for the search. Lott, 870 F.2d at 785. At | east one case
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the court fromaddressingthe ultimte issueinthe analysis, nanely,
whet her the officers actually feared for their safety. See, e.q.
Lott, 870 F. 2d at 784 (taking into account "all facts gathered upto
the time of the search” before decidingthat the searchwas "fatally
undercut"” duetothe officers' inproper notivations). Only whenthe
court considers the |l egal theories raised by the parti es bel owand has
addressed the i nplications of its own factual findings uponthemcan
this Court properly review the decisions appeal ed therefrom

To conclude, | believe that the district court failedto
conpleteits anal ysi s bel owby negl ecting to detern ne whet her the
officers' intentional search was nevert hel ess a perm ssi bl e area search

under M chi gan v. Long. For this reason, | would renand thi s case for

further findings in that vein. | respectfully dissent.

on point has concluded otherwise. See, e.qg., United States v.
Gonzéal ez, 954 F. Supp. 48, 50 (D. Conn. 1997) ("[The officer's]
statenment inthe incident report that he believed the car contai ned
narcotics i s not inconsistent with his testinony that he feared he
could be shot.").
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