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" Of the District of Rhode I sland, sitting by designation.

LIPEZ, Circuit Judge. In this appeal, Kayser-Roth
Cor poration (Kayser-Roth) seeks relief pursuant to Fed. R Civ. P.
60(b) (5) froma 1990 decl aratory judgnent findingit |iable under the
Conpr ehensi ve Envi ronnment al Response, Conpensati on, and Li ability Act
(CERCLA), 42 U.S.C. 89601let seq., for future cl eanup costs associ at ed
with arelease of trichloroethylene at afacility of its subsidiary,
StamnaMIIls, Inc. United States v. Kayser-Roth Corp., 724 F. Supp.
15 (DR 1. 1989) ( Kayser-Roth | ). Kayser-Roth asserts that the Suprene
Court's decisioninUnited States v. Bestfoods, 524 U.S. 51 (1998),
renders t he prospective application of the declaratory judgnment "no
| onger equitable" withinthe neani ng of Rul e 60(b)(5). Review ngthe
Kayser-Roth | judgment in |ight of Bestfoods, the district court
concl uded that the principles of direct and derivative liability under
CERCLA articul ated i nBest f oods woul d not have al tered t hat ori gi nal
judgment. United States v. Kayser-Roth Corp., 103 F. Supp. 2d 74
(DDR1. 2000) ( Kayser-Roth I1). Kayser-Roth appeal s that determ nati on,
and we affirm

l.
A. Factual Background

We drawt hese background facts fromKayser-Roth I. During
thetinerelevant tothislitigation, Stamna MII|s was a whol | y- owned
subsi di ary of Kayser-Roth.! Al ong wi th anot her Kayser-Rot h subsi di ary
and ot her corporations, Stamna MI|I|s was al so part of Kayser-Roth's
"Crown Division," a designation created for internal organization
pur poses only.

StaminaMIlsranatextile manufacturing operationinthe
village of Forestdale, inthe City of North Smithfield, Rhode Island.?
The Forestdal e m |1 buil di ng had been | ocated on the north side of the
Branch Ri ver for decades. At onetinme, thetextile production at the
Forestdale facility used a soap scouri ng systemto renove oil and dirt

IStamina MIls nolonger exists. For anoreinvol ved corporate
hi story, we refer tothe district court's decisioninKayser-Roth I,
724 F. Supp. at 18-21.

2The record i s uncl ear whether, at thetinme the contam nation
occurred at the Forestdale site, Stamna MIls had commenced
yarnspi nni ng operations at another | ocation in Whonsocket, Rhode
| sl and.
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fromnew y-woven fabric. As aresult of conpl ai nts about di scharge and
pollutionintothe Branch Ri ver, the soap scouring net hod was repl aced
with asystemusingtrichloroethylene (TCE) i n March 1969. During one
del i very of TCE bef ore Novenber 1969, an i ndet er m nat e anount of TCE
spilledontothe Stamna MI|s property. Inadditionto this accidental
rel ease, there was evidence that Stamna MI|s woul d deposit used
quantities of TCEbottonms inalandfill onits property. One wi tness
at trial testifiedthat he sawa truck back uptothelandfill to dunp
apurplishfluudwthoily texture. That witness alsotestifiedthat
the odor of TCE emanated from Stam na MIIs' building.

I n 1979 t he Rhode | sl and Depart ment of Heal t h det erm ned t hat
residential wells near the Stamina MIIls site in the Forestdale
communi ty cont ai ned el evated | evel s of TCE. | n Septenber 1982, the
Envi ronment al Protection Agency conduct ed a hydr ogeol ogi cal study and
identifiedthe StamnaMI|Ils site as the source of the TCE. The site
was subsequent|y added to the National Priorities List for cleanup
f undi ng. The EPA's costs related to remedial neasures at the
residential wells andthe StamnaMIIls site, as well as enforcenent,
t ot al ed $660, 612. 71. The Departnent of Justice incurred an additi onal
$185,879.62 in enforcenent costs.

B. 1990 Decl aratory Judgnent

In 1988, the United States filed an action (the 1988 acti on)
agai nst Kayser-Roth pursuant to 42 U.S.C. 8 9607(a)(2) seeking
rei mbursenent of its response costs and a decl arati on that Kayser-Roth
woul d be |'i abl e for any addi ti onal response costs incurredinthe future
relating to the Stanmina MIIls site.® It asserted, anpng its six
liability theories, that Kayser-Roth was |iabl e as an "operator"” and an
"owner" under CERCLA. Judge Boyl e found Kayser-Rot h | i abl e under bot h
theories. See Kayser-Roth |, 724 F. Supp. at 23-24.

1. Operator Liability

Judge Boyl e interpreted the standard for operator liability
of a parent corporation as follows: "The parent corporation's control
over the subsi di ary' s managenent and operations i s an essenti al el enent
of proving operator liability on the parent's part."” [d. at 22.
Accordi ngly, Judge Boyl e focused on "whet her Kayser - Rot h exerci sed
control over Stamna M| | s managenent and operations sufficient to find
t hat Kayser-Roth was a de facto operator." 1d.

3 Section 9607(a) states, in pertinent part: "[T] he owner and

operator of avessel or afacility. . . shall beliablefor . . . all
costs of renoval or remedial action incurred by the United States
Governnment . . . ." Section 9601(20)(A) (ii) provides that "any person

owni ng or operating such facility” is an owner or an operator.
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Based upon t he evi dence heard at a bench trial, Judge Boyl e

det erm ned t hat Kayser-Roth was | i abl e as an "operat or” under CERCLA.

Ld.

He specifically found the follow ng:

Kayser - Rot h exerci sed pervasive control over Stamina MIIs
t hrough, anong other things: 1) its total nonetary control
i ncl udi ng col I ections of accounts payable; 2) itsrestrictions on
Stamna MIIs' financial budget; 3) its directive that subsidiary-
governnent al contact, including environmental matters, be funnel ed
directly through Kayser-Roth; 4) its requirenent that Stam na
MI1s' | easing, buyingor selling of real estate first be approved
by Kayser-Roth; 5) its policy that Kayser-Roth approve any capit al
transfer or expenditure greater than $5,000; andfinally, 6) its
pl acenent of Kayser-Roth personnel inalnost all StaminaMIIs’
di rector and offi cer positions, as a neans of totally ensuring
t hat Kayser-Roth corporate policy was exactly i npl enment ed and
precisely carriedout. These are only exanpl es of Kayser-Roth's
practical total control over Stamna MII|s' operations.

Id. As further evidence of control, Judge Boyl e made fi ndi ngs specific
to Kayser-Roth's "actions withregard to environnental matters af fecting
Stamna MIIs":

ld.

Illustrative of Kayser-Roth's control areits actionsw th
regard to environmental nmatters affecting Stamina M| 1 s.
Kayser - Rot h had t he power to control the rel ease or threat of
rel ease of TCE, had the power to direct the mechani sns
causing therel ease, and had the ultinmate ability to prevent
and abate danage. Kayser-Roth knew that Stamina MIIs
enpl oyed a scouri ng systemthat used TCE, i ndeed, Kayser-Roth
approved the instal l ati on of that systemafter mandati ng t hat
a cost-benefit study be made by Stam na M| 1ls. Kayser-Roth
not only had the capacity to determ ne the use of TCE but
al sowas abletodirect StamnaMI|s on howthe TCE shoul d
have been handl ed. There are ot her exanpl es of Kayser-Roth's
participationin Stam na MI1ls" environnmental decision-
maki ng. Evi dence was i ntroduced t hat Kayser-Roth i ssued a
directivetoits subsidiaries, including Stamna M1 s,
requiring that Kayser-Roth's Legal Departnent be notified of
any governmental agency or court contact regarding
environnmental matters. Furthernore, when Stam na M1 s was
sued in 1974 by the United States for anillegal waste water
di scharge into the Branch River, the final decision on
settl ement was made by Kayser-Roth's directors.

at 22-23 (footnote omtted).

2. Omer Liability




| n addi tion, Judge Boyl e concl uded Kayser-Roth was | i abl e as
an "owner" under a veil piercingtheory, based "upon anal ysi s of the

factors relevant topiercing StaminaMIIls' veil, and m ndful of the
| i beral construction CERCLA must be af forded so as not tofrustrate
probable legislativeintent." 1d. at 23. Recogni zing the prelimnary

| Ssue as to whet her state or federal common | awvei l - pi erci ng st andar ds
shoul d apply, Judge Boylerecited the veil-piercingfactors required
under each reginme. See id. at 20. However, he ultimtely left the
choi ce-of -1 awi ssue unaddressed, on the basis that "the di stinction
bet ween state | awand a federal rul e of decisionisof little practical
difference."” 1d. at 20. Judge Boyl e then found that many of the
factors applicabletothe operator liability inquiry were al so rel evant
to owner liability:
Kayser - Rot h has exhi bi t ed over whel m ng pervasi ve control over
Stamina MIIls. Many of the sane factors used in hol di ng
Kayser-Roth | i abl e as an operator are rel evant. Kayser-Roth's
control over environnental matters; its policy of approving
all capital expenditures of greater than $5,000; its
strangl ehol d on i ncone and expenses; its practice of placing
Kayser - Rot h personnel in Stamna M| Is' director positions,
t hereby precluding other Stamina MIIls executives from
significant daily decision-mking; and its overwhel m ng
control over Stamna MIIs'" financial and operational
structure add flesh to the skeletal proposition that
Kayser - Rot h' s corporat e exi stence shoul d be di sregar ded.
Accordingly, Stamna MIIs' veil should be piercedto hold
Kayser-Roth | i abl e, not only because public conveni ence,
fairness, and equity dictate such aresult, but alsodueto
the all enconpassi ng control which Kayser-Roth had over
Stamina MIls as, in fact and deed, an owner. Any ot her
result woul d provi de t oo much sol ace to del i berate pol | uters,
who woul d use this device as an escape.

Id. at 24 (footnote omtted).

As aresult of hisliability determ nation, Judge Boyl e
ent ered j udgnent agai nst Kayser-Roth in January 1990 for nearly $1
mllioninresponse costs previouslyincurredby the EPAandinterest.
In addition, he issued a declaratory judgnment (1990 decl aratory
j udgrent) hol di ng Kayser-Roth liable for "all further response costs

I ncurred by the United States related to the Stamna MIls Site."

4 CERCLA aut hori zes entry of such a decl aratory judgnment. See 42
U S.C. §9613(g)(2)("Inany such action describedinthis subsection,
t he court shall enter adeclaratory judgrment onliability for response
costs or damages that will be bi nding on any subsequent action or
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On appeal , we af firmed Judge Boyl e' s deci si on as t o Kayser -
Roth's operator liability. United States v. Kayser-Roth Corp., 910 F. 2d
24, 27-28 (1st Cir. 1990). We specifically held that "[t]o be an
operator . . . [a]t amninum. . . requires active involvenent inthe
activities of the subsidiary,"” and that the degree of control descri bed
I n Judge Boyl e' s opi nion was "nore than sufficient” to i npose operator
liability on Kayser-Roth. 1d. As the operator liabilityissue was
di spositive, we did not address Kayser-Roth's |iability as an owner
under veil-piercing principles. 1d. at 28 n.11

actions to recover further response costs or damages.").
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C. 1998 Cost Recovery Action

I n March 1998, the United States fil ed before Judge Torres
a second cost recovery action (the 1998 acti on) agai nst Kayser - Rot h,
seeking $4.1 mllionin additional response costsincurred after the
peri od covered by the 1990 judgnment and $2. 3 mllionininterest. In
I ts conpl aint, the governnent reliedon the 1990 decl aratory j udgnent
finding Kayser-Roth liable for future response costs.

Shortly after thefiling of this second cost recovery acti on,
t he Supreme Court decided United States v. Bestfoods, 524 U. S. 51
(1998) (di scussed infra). Consequently, Kayser-Roth filed a noti on under
Fed. R CGv. P. 60(b)(5)°for relief fromtheliability determnationin
t he 1990 decl aratory judgnent.® As grounds t herefor, Kayser-Roth argued
t hat Bestfoods changed t he CERCLAliability standards applied by Judge
Boyl e and t hus render ed prospective application of his 1990 decl aratory
j udgment unj ust.

At oral argurent before Judge Torres, Kayser-Roth expl ai ned
that the relief sought under Rul e 60(b) (5) woul d gi ve Kayser-Rot h t he
opportunitytohaveits liability determ ned anewunder current lawin
t he acti on before Judge Torres. We share that understandi ng of the
ef fect of Rule 60(b)(5) relief inthis setting. Relief, if granted,
woul d not exonerate Kayser-Roth fromliabilitywthany finality, but
rat her woul d rel ease Kayser-Roth fromthe prior declaratory judgnent to
t he extent that this judgnment i nposes liability for future response
costs. Theissue of liability under CERCLA woul d be back on t he tabl e,
gi vi ng Kayser-Roth an opportunity tolitigateits liability under
current law in the context of the 1998 cost recovery action.

| n consi deri ng Kayser-Roth's request for relief, Judge Torres
found that the 1990 decl aratory judgnent, appliedto Kayser-Roth for
future response costs, woul d have prospective effect and woul d inflict
undue hardshi p on Kayser-Roth, two requirenents for relief under Rule

> Rul e 60(b) (5) provides, inpertinent part: "On notion and upon
such ternms as are just, the court may relieve a party . . . froma
final judgnent, order, or proceeding [when] . . . the judgnment has been
sati sfied, rel eased, or discharged, or a prior judgnent upon whichit
i s based has been reversed or otherw se vacated, or it i s nolonger
equi tabl e t hat t he j udgnent shoul d have prospective application.” The
rul e al so requires that a noti on under subsection five be brought
"within a reasonable tinme."

6 Seekingrelief fromthe 1990 decl aratory judgnment, Kayser-Roth
originallyfiledits Rul e 60(b)(5) notioninthe 1988 action (C. A No.
88-325) in which that declaratory judgnent was entered. The district
court appears to have consol i dated the 1998 acti on (C. A. No. 98-160T)
with the 1988 action.
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60(b)(5).7 See Kayser-Roth Il, 103 F. Supp. 2d at 78-81. However,
Judge Torres denied relief fromjudgnment under Rul e 60(b) (5) because of
hi s concl usi on t hat Kayser-Roth remai ned | i abl e as bot h owner and
operat or under Bestfoods. 1d. at 82, 85. Addressing operator liability
first, Judge Torres reasoned:
Judge Boyl e expressly found t hat Kayser-Roth directed Stam na
MIls' s activitieswthrespect toenvironnental matters, in
general, and operation of the facility utilizing TCE, in
particul ar. Judge Boyl e al so found t hat Kayser - Rot h had
directed activities at thesite. Consequently, Bestf oods
woul d not alter [Judge Boyl e' s] determ nati on of "operator”
liability as affirnmed by the First Circuit.

Id. at 82. Asto owner liability, Judge Torres hel d t hat Bestf oods did
not underm ne Judge Boyl e's veil-piercing anal ysis and upheld the
determ nation that Kayser-Roth was | iabl e as an owner. 1d. at 85. The
deni al of the notion for relief under Rul e 60(b) (5) pronptedtheinstant
appeal .
.

Fed. R Civ. P. 60(b) enpowers federal courts, incertain
I nstances, to vacate judgnents "' whenever such actionis appropriateto
accomplishjustice.'" Teansters, Chauffeurs, Warehouseman and Hel pers
Union, Local No. 59 v. Superline Transp. Co., 953 F.2d 17, 19 (1st G r.
1992) (quotingKl approot v. United States, 335 U. S. 601, 614-15 (1949)).
Inthe applicationof this rule, we nust recognize, inter alia, "the
i mportance of finality as appliedto court judgnents."” [d. W have
identifiedcertaincriteriato determ ne whether relief fromjudgnent
I s appropriate under Rule 60(b): "(1) tineliness, (2) the exi stence of
exceptional circunstances justifyingextraordinary relief, and (3) the
absence of unfair prejudice tothe opposing party."” 1d. at 20. In
addition, toobtainrelief under Rule 60(b), "[alitigant] nust givethe
trial court reasonto believe that vacating the judgnent will not be an
enpty exerci se" inany newproceedings. Id. Althoughthe novant need
not show"an ironcl ad cl ai mor def ense which wi Il guarant ee success at
trial,” it nust at | east denonstrate that it possesses "a potentially
neritorious claimor defense which, if proven, will bring successinits

"We agree wi th Judge Torres that, if Kayser-Roth were no | onger
| i abl e under Bestfoods, requiring Kayser-Roth to pay additional
response costs in excess of $4 mllioninposes a hardshi p of sufficient
magni t ude t o render t he addi ti onal response costs award i nequit abl e.
The issue of prospective effect may present a closer question.
However, the EPA di d not present this argunent to us on appeal after
presenting it to Judge Torres. Thus, for purposes of this case, we
treat the judgnent as prospective in nature.
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wake." |d. at 21; Lepkowski v. United States Dep't of Treasury, 804
F.2d 1310, 1314 (D.C. Gr. 1986). Purely conclusory all egati ons are not
sufficient toestablishthe Rul e 60(b) precondition. Teansters, 953
F.2d at 21.

VWil e the above principles govern Rule 60(b) relief
general ly, the preci se contours of the applicable standard wi || depend
on the particul ar subsection invol ved and t he nature of the underlying
judgment fromwhichrelief is sought.® Here, that subsectionis Rule
60(b) (5), which provides for relief fromjudgnent in situations where
"it isnolonger equitablethat thejudgnment shoul d have prospective
application.™ Courts have granted Rul e 60(b)(5) relief froma pri or
j udgment on the basi s of a significant change in the decisional | awupon
whi ch t hat judgnent relied. See, e.qg., Agostini v. Felton, 521 U. S.
203, 215 (1997); Rufo v. I nmates of Suffol k County Jail, 502 U. S. 367,
384 (1992) (requiring noving party to show"a significant change either
infactual conditions or inlaw'). Kayser-Roth specifically seeks Rule
60(b) (5) relief fromthe prospective effects of the 1990 decl aratory
j udgnent on account of a change in | awunder Bestfoods. Cf. 11 Charl es
Alan Wight, Arthur R MIler & Mary Kay Kane, Federal Practice and
Procedure § 2863 at 337 n. 13 (2d ed. 1995) ("Rel i ef seens to be possible
under [Rul e 60(b)(5)] fromthe prospective operation of a declaratory
judgnment."). As we explain herein, theTeansters criteriaset forth
above provide an analytic framework well-suited to this circunstance.

Courts invoking the Teansters criteriafor Rul e 60(b) notions
have typically done sointhe context of default judgnents, where the
merits were arguably never considered. See, e.g., Teansters, 953 F. 2d
at 18-19 (grant of unopposed notion for sunmary judgnent); dela Torre
v. Continental Ins. Co., 15F.3d 12, 14 (1st Cr. 1994) (sane); Key Bank
of Maine v. Tabl ecloth Textile Co. Corp., 74 F. 3d 349, 354 (1st Cir.
1996); Goon v. G enier, 867 F.2d 73, 76 (1st Gr. 1989)(notionto renove
entry of default); Conptonv. AtonS.S. GCo., 608 F. 2d 96, 102 (4th Cr.
1979). The 1990 decl aratory judgnent, the product of awell-litigated
benchtrial, isfar different than a default judgnent. Neverthel ess,
theinquiry here onthe "meritorious defense” el enent of Rul e 60(b) (5)
relief is simlar intw respects. First, the nmerits of the 1990
decl arat ory judgnent have not yet been consi dered under Best f oods.
Second, as with vacating default judgnments, the request to vacate the
1990 decl aratory judgnment contenpl ates a subsequent litigationto
determine liability under current | aw. See supra. Hence, we deemit
appropriate to enploy theTeansters criteriawhenrelief i s sought from

8 See Teansters, 953 F.2d at 20 n. 3 ("Often, the scope and shape
of [the Teansters criteria] depend, at | east in part, on which cl ause
of Rule 60(b) governs a particular nmotion.").
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prospecti ve operation of a decl aratory judgnent on account of a change
In | aw.

Kayser - Rot h argues that the Teansters criteria cited by Judge
Torres shoul d not apply here because the notion for relief inTeansters
was fil ed under Rul e 60(b)(6), not Rule 60(b)(5). That argunent is
unper suasi ve. We contenpl ated that theTeansters criteria would be
general |y applicableto Rule 60(b) notions, not just those under Rul e
60(b)(6). Teansters, 953 F.2d at 19-20 (noting that relief from
"judgnment s under the aegi s of Rul e 60(b)" generally required that novant
denonstrate identified criteria). Further, as al ready noted, see supra,
the Teansters criteriaarewell-suitedtothe notion at i ssue here,
namel y, one for relief fromthe prospective effect of a declaratory
j udgnent on account of a change in | aw.

Kayser-Roth al so argues that, evenif theTeansters criteria
are applicable, Judge Torres inproperly displaced the Teansters
"potentially meritorious clai mor defense" formulationwi th a nore
stringent standard requiring definitive proof of an "ironcl ad" def ense.
Id. at 21. Kayser-Roth cites as evidence of this burden the foll ow ng

st at ement in Judge Torres' opi ni on: "Kayser-Roth nust
establish . . . that . . . it should be relieved fromany further
liability [under current law]." Kayser-Roth 11, 103 F. Supp. 2d at 81.
V¢ not e, however, that Judge Torres al so concl uded t hat " Best f oods woul d
not alter [Judge Boyl e's] determ nation of 'operator' liability as
affirmed by the First Circuit." 1d. at 82. That conclusion is

tant anount to a determ nati on by Judge Torres t hat Kayser - Rot h cannot
establisha"potentially nmeritorious defense” to CERCLAIliability under
current law. The district court's formul ati on of the Rul e 60(b) (5)
standard was not a legal error.
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L1l
W now probe the heart of this appeal. Kayser-Roth asserts
that United States v. Bestfoods, 524 U. S. 51 (1998), altered the | aw of
parent |iability under CERCLA and now potential ly may af f ord Kayser - Rot h
wthadefensetoliability, rendering prospective application of the
1990 j udgnent unjust. To evaluate the nerits of this argunment, we nust
first exam ne the Bestfoods decision.
A. Bestfoods
Before delving into the Supreme Court's analysis in

Best f oods, we nust | ook for context tothe |l ower court opinionsinthat
case. The United States brought suit infederal district court under
CERCLA agai nst nunerous entities, includingtwo parent corporations --
CPCInternational (CPC) and Aerojet -- for costs related to cl eanup of
I ndustrial waste generated by each parent' s respecti ve whol | y- owned
subsidiaries. Thedistrict court heldthat operator liability attaches
to a parent corporation

only when it has exerted power or influence over its

subsidiary by actively participating in and exerci sing

control over the subsidiary's busi ness during a period of

di sposal of hazardous waste. Aparent's actual participation

i nand control over a subsidiary's functions and deci si on-

maki ng creates "operator liability" under CERCLA; a parent's

mere oversight of a subsidiary's business in a manner

appropri ate and consistent with the i nvestnent rel ati onship

bet ween a parent and its wholly owned subsidiary does not.

CPC Int'l, Inc. v. Aerojet-General Corp., 777 F. Supp. 549, 573
(WD.Mch. 1991). Applyingthese principlestothe facts of the case,
the district court found CPC and Aerojet |iable as operators. 1d.

In arehearingenbanc, the Sixth Grcuit, affirmngin part
and reversing in part, held that
wher e a parent corporationis sought to be held liable as an
operator . . . based upon the extent of its control of its
subsi diary which owns the facility, the parent will beliable
only when t he requi renents necessary to pi erce the corporate
veil [under statelaw] are net. |n other words, under the
ci rcunst ances of this case, whether the parent will beliable
as an oper at or depends upon whet her t he degree to whichit
controls its subsidiary and the extent and manner of its
i nvol vement withthe facility, anount to the abuse of the
corporate formthat will warrant piercingthe corporate veil
and di sregardi ng the separate corporate entities of the
parent and subsi diary.
United States v. Cordova/ M chigan, 113 F. 3d 572, 580 (6th Cir. 1997).
Because therecord fail ed to support veil piercing under M chi gan | aw,
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t he Court of Appeal s reversed the district court's findings of operator
liability for CPC and Aerojet. 1d. at 580, 583.

The Suprene Court granted certiorari inBestfoods "to resol ve
a conflict anong the Circuits over the extent to which parent
corporations may be hel d | i abl e under CERCLAfor operating facilities
ost ensi bl y under the control of their subsidiaries.” 524 U. S. at 60.
The Court vacated t he appel | at e deci si on and remanded t he case to t he
district court. 1d. Indoingso, the unani nous Court recogni zed t hat
"CERCLA liability may turn on operation as well as ownership, and
nothinginthe statute's terns bars a parent corporation fromdirect
liability for its own actions in operating afacility owned by its
subsidiary.” 1d. at 64. To clarify the scope of direct operator
liability under CERCLA, the Court addressed separately derivative (or
indirect) liability for a parent corporation based on corporate veil
piercing and direct liability based onthe parent corporation's active
operation of a facility.?®

1. Derivative (Indirect) Liability

The Court began t he anal ysis by affirmng i n a CERCLA cont ext
t he general rulethat a parent corporationis not liablefor acts of its
subsidiary. Seeid. at 61-62 ("[NJothing in CERCLA purports toreject
t hi s bedrock princi pl e, and agai nst thi s vener abl e common- | aw backdr op,
t he congressional silenceis audible.”). Thus, the Court rejectedthe
noti on that owner liability could attach to a parent corporation sinply
because its subsidiary owned a polluting facility. See id. at 62.

However, the Court al so recogni zed "an equal | y f undanent al
principleof corporate | aw' that the corporate veil may be piercedto
hol d a parent corporationliable for acts of asubsidiary. |d. at 62.
Finding "[n]othing in CERCLA[that] purportstorewitethis well-
settled rule,” the Court held that a parent may be charged with

® The Court noted that the indirect veil-piercing approach,
generally linkedtoowner liability, my, inlimtedinstances, bear
upon derivative operator liability:

Sone courts and comment ators have suggested that this
indirect, veil-piercing approach can subject a parent
corporationto liability only as an owner, and not as an
operator. We think it is otherw se, however. If a
subsi di ary t hat operates, but does not own, afacilityis so
pervasively controlled by its parent for a sufficiently
I nproper purpose to warrant veil piercing, the parent nay be
hel d derivatively liablefor the subsidiary's acts as an
oper at or.

524 U. S. at 64 n.10 (citations omtted).
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derivative CERCLAliability for its subsidiary's acts only when the
corporate veil may be pierced.® |d. at 63-64.

2. Direct Operator Liability

The Court then addressed t he ci rcunstances under whi ch a
par ent conpany woul d be directly liable for its own actions in operating
afacility owned by its subsidiary. Rejectingthe Sixth Grcuit view,
t he Court held that corporate veil-piercingis not aprerequisiteto
hol ding a parent directly |liable as an operator:

Under the plain | anguage of the statute, any

person who operates a polluting facility is

directly liablefor the costs of cleaning upthe

pollution. This is so regardl ess of whether

that personisthefacility's owner, the owner's

parent corporation or business partner, or even

a sabot eur who sneaks intothe facility at ni ght

to di scharge its poi sons out of malice. |f any

such act of operating a corporate subsidiary's

facility is done on behalf of a parent

corporation, the existence of the parent-

subsi diary rel ati onshi p under state corporate

lawis sinplyirrelevant totheissue of direct

liability.
Id. at 65 (citation omtted).

At the outset of the discussion, the Court defined "operator”
under CERCLA as "sonmeone who directs the workings of, nanages, or

conducts the affairs of afacility.” 1d. at 66. It also, however, set
forthadefinitionnore specifictopollution-related activities at the
facility:

To sharpen the definition for purposes of CERCLA' s concern
wi t h environnental contam nati on, an operator nmust nmanage,
direct, or conduct operations specifically related to
pollution, that i s, operations havingto dowth the | eakage
or di sposal of hazardous waste, or deci si ons about conpliance
with environmental regulations.

Id. at 66-67. Later inthe opinion, the Court al sorecitedthe broader
definition of "operator”, notingthat Congress' use of theword "to
oper at e" neans "sonet hi ng nore t han mer e mechani cal activati on of punps

10 Acknow edgi ng "significant disagreenment anong courts and
conmment at ors over whether, inenforcing CERCLA sindirect liability,
courts shoul d borrowstate | aw, or i nstead apply a federal conmon | aw
of veil piercing," the Court |l eft this issue unaddressed. Bestfoods,
524 U.S. at 63 n.09.
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and val ves, and nust be read to contenpl ate ' operati on' as i ncludingthe
exercise of direction over the facility's activities."” 1d. at 71.
Appl ying these definitions, the Court identifiedtwo flaws
with the district court's treatnment of direct operator liability.
First, the Court rejectedthe district court's erroneous "fusion of
direct andindirect liability." Id. at 67. Rather, to keep direct and
derivativeliability distinct, the Court focused the direct "operator”
liability inquiry not onthe parent's interactionwth the subsidiary,
but rather onthe parent'sinteractionwiththefacility: "The question
I s not whet her the parent operates the subsidiary, but rather whet her
it operates the facility, and that operation is evidenced by
participationinthe activities of thefacility, not the subsidiary.
Control of the subsidiary, if extensive enough, gives risetoindirect
| iability under piercing doctrine, not direct liability under the
statutory | anguage."” Id. at 67-68 (internal quotation marks
omtted)(quoting Lynda J. Gswal d, Bi furcation of the Owmer and Qperat or
Anal ysis under CERCLA, 72 Wash. U.L.Q 223, 269 (1994)).
Second, the Bestfoods Court notedthat, "[i]nadditionto
(and perhaps as areflection of) the erroneous focus onthe [ parent-
subsidiary] rel ationship,"” the district court assunmed erroneousl y t hat
the actions of the joint officers and directors were necessarily
attributabletothe parent CPC. 1d. at 68. In doingso, thedistrict
court failedtorecognizethat "it isentirely appropriate for directors
of a parent corporationto serve as directors of its subsidiary, and
t hat fact al one nmay not serve to expose the parent corporationto
liability for its subsidiary' s acts.” 1d. at 69 (internal quotation
marks omtted). The Court stated that,
[s]ince courts generally presune that the directors are
wearing their subsidiary hats and not their parent hats when
acting for the subsidiary, it cannot be enough to establi sh
liability herethat dual officers and directors nade policy
deci si ons and supervised activities at thefacility. The
Gover nnment woul d have to showthat, despite the general
presunptiontothe contrary, the officers and directors were
acting in their capacities as [parent] officers and
directors, and not as [subsidiary] officers and directors,
when they commtted those acts.

Id. at 69-70 (internal quotation marks and citations omtted).

The Court descri bed exanpl es of activities that woul d be
sufficient to find a parent directly |liable as an operator of a
polluting facility. Thefirst exanple, identified by the Sixth Grcuit,
occurs "when the parent operates the facility in the stead of its
subsi di ary or al ongsi de the subsidiary in sone sort of joint venture."
Id. at 71 (citingCordova/Mchigan, 113 F. 3d at 579). Another occurs
when

-14-



a dual officer or director m ght depart so far fromthe
norms of parental influence exercised through dual
of fi cehol ding as to serve the parent, even when ostensi bly
acting on behalf of the subsidiary in operating the
facility.

Id. Ina third scenario, "an agent of the parent with no hat to wear
but the parent's hat m ght nanage or direct activities at thefacility."
| d.

To di stingui sh aparental officer's oversight of a subsidiary
fromcontrol over the operation of the subsidiary's facility, "norns of
cor por at e behavi or (undi sturbed by any CERCLA provi sion) are cruci al
reference points." 1d. Elaboratingonthe general contours of these
norns, the Court noted that Iiability woul d not ari se out of activities
i nvolving the facility but "consistent with the parent’'s investor
stat us, such as nonitoring of the subsidiary's performance, supervision
of the subsidiary's finance and capital budget decisions, and
articulation of general policies and procedures.” 1d. at 72 (citations
and i nternal quotation marks omtted).® Thus, "[t]hecritical question
i s whet her, indegree and detail, actions directedtothe facility by
an agent of the parent al one are eccentric under accepted norns of
parental oversight of a subsidiary's facility." 1d.

The Court found "sone evi dence that CPCengaged injust this
type and degree of activity" at the plant in question. Id.
Specifically, a CPCagent "pl ayed a conspi cuous part in dealingwth"
the toxic risks emanati ng fromthe operation of the plant. [d. The
district court foundthat this agent, GR D. Wllians (WIIlians), served
I nthe capacity of CPC s governnental and environnental affairs director
and becane heavily i nvol ved i n envi ronnment al i ssues at CPC s subsi di ary.
Drawi ng no ul ti mate concl usi ons, the Court neverthel ess found t hese
findings sufficient "to raise an i ssue of CPC s operation of the
facility" and therefore remanded to the district court for a
"reeval uation" of CPCagents' roleinoperatingthefacility at issue.
Id. at 72-73.

B. Standard of Review

Bef or e assessi ng Judge Torres' application of Bestfoods to

Kayser-Rot h' s request for Rul e 60(b)(5) relief, we need to explainthe

11 The fact that an inquiry into corporate norns nmay i nvol ve
factors relevant to veil-piercing would not render such anal ysi s
i nperm ssi bl e under Bestfoods. Cf. Carter-Jones Lunber Co. v. LTV
Steel Co., 237 F.3d 745, 750 (6th Cir. 2001) (holding that "the fact
t hat Cnhio common |l aw, i nthis case, allows veil -piercing under roughly
the same conditions that CERCLA inposes direct liability is a
coi ncidental fact about Ohio | aw' and does not viol ate Bestfoods).
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standards of reviewwe apply to his decision. Rule 60(b)(5) rulings are
general ly revi ewed for abuse of discretion. See, e.g., Agostini, 521
U S at 238; King v. Geenblatt, 52 F.3d 1, 4 (1st Cir. 1995); Alexis
Lichine &Cie. v. Lichine Estate Sel ections, Ltd., 45 F. 3d 582, 586-87
(1st Gr. 1995); Theriault v. Smth, 523 F. 2d 601, 602 (1st G r. 1975).
I f, however, the district court's exercise of discretionis prem sed on
an erroneous | egal principle, wereviewthat |egal error de novo. See
Koon v. United States, 518 U S. 81, 100 (1996) (noting that "the
district court by definitionabusesits discretionwhenit makes an
error of law'). See al so Agostini, 521 U. S. at 238 ("[ T] he exerci se of
the discretion[inaRule 60(b)(5) context] cannot be permttedto stand
if we find it rests upon a |legal principle that can no | onger be
sustained."); Alexis Lichine, 45 F. 3d at 586 ("[I]n review ng the
actions of thetrial court, we may reverse only for error of | aw or
abuse of discretion.").

Here, thereis aninportant interplay between the deci sions
of Judge Boyl e and Judge Torres. Judge Torres i nterpretedBestfoods and
appliedthat interpretationto Judge Boyle's findings of fact to reach
t he concl usi on t hat Kayser-Roth | acks a neritorious defense to operator
liability under Bestfoods. That conclusion ampunts to a | egal
determ nation closely akinto a "substantial |ikelihood of success”
ruling inthe context of anotionfor prelimnaryinjunctiverelief —
aruling whichcourts oftentreat as al egal concl usi on subject tode
novo revi ew. 12 We do t he sane here, revi ewi ngde novo Judge Torres'
concl usi on that " Best foods woul d not alter [Judge Boyl e's] determ nati on
of "operator' liabilityasaffirnmedby theFirst Grcuit."” Kayser-Roth
Il, 103 F. Supp. 2d at 82. However, we revi ewfor abuse of discretion
Judge Torres' ultimate determ nationthat the notion for Rul e 60(b)(5)
relief should be deni ed because conti nued application of the 1990

12 See, e.qg., Teva Pharm, USA Inc. v. U S. Food and Drug Adm n.,
182 F. 3d 1003, 1007 (D.C. Gr. 1999); Associ ated Gen. Contractors of
Am_ v. Metropolitan Water Dist. of S. Cal., 159 F. 3d 1178, 1180 (9th
Cr. 1998)(reviewi ngde novo district court's |legal conclusionasto
I'i kel i hood of success on nerits); Matter of Forty-Eight I nsul ations,
Inc., 115 F. 3d 1294, 1301 (7th Cir. 1997)("[We reviewthe | egal
concl usi on that a stay novant i n bankruptcy proceedi ngs has net t he
required threshol d show ng of |ikelihood of successde novo."). See
also Hiller Cranberry Prods. v. Koplovsky, 165 F.3d 1 (1st Cir.
1999) (revi ewi ng de novo district court's interpretation of veil -
pi ercing | awupon which it relied in makinglikelihood-of-success
det erm nation).
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decl aratory j udgnent i s not unjust,*® recogni zingthat his assessnent of
the neritorious defense el enent of the 60(b)(5) cal cul us was of primary
i mportance in reaching his ultimte determ nation. 4

C. Potentially Meritorious Defense

Kayser-Roth argues that it possesses a "potentially
meritorious defense” to CERCLA liability under these Bestfoods
principles sufficient togive acourt "reason to believe that vacating
t he judgnment wi Il not be an enpty exercise." Teansters, 953 F. 2d at 20.
Focusing only on operator liability, aswedidinour first decisionin
this case,!® see 910 F.2d at 26-28 & n. 11, we disagree.

I n Kayser-Roth I, Judge Boyle held that "[t] he parent
corporation's control over the subsidiary' s managenent and operati ons
I s an essential el ement of proving operator liability onthe parent's
part."™ 724 F. Supp. at 22. Under Best f oods, this readi ng of CERCLA i s
i ncorrect. Instead, the Suprenme Court focused on the rel ationship
bet ween t he parent and the facility itself: "The questionis not whet her
t he parent operates the subsidiary, but rather whether it operates the
facility, and that operation is evidenced by participationin the
activities of the facility, not the subsidiary.” 524 U S. at 68
(internal quotation marks omtted). The Court defined an operator as

soneone who di rects the wor ki ngs of, manages, or conducts the
affairs of afacility. . . . [and] nust manage, direct, or
conduct operations specificallyrelatedto pollution, that
is, operations havingto dow ththeleakage or di sposal of
hazardous waste, or decisions about conpliance wth
envi ronnent al regul ations.

B Simlarly, the standard of review for the denial of a
prelimnary injunctionis abuse of discretion. See Lani er Prof essional
Services, Inc. v. Ricci, 192 F.3d 1, 3 (1st Cir. 1999); Hiller
Cranberry Products, Inc., 165 F.3d at 4.

14 Drawi ng agai n upon our precedent inthe prelimnary injunction
context, we note that "[|]ikelihood of success is the touchstone of the
prelimnaryinjunctioninquiry.” PhilipMrris, Inc. v. Harshbarger,
159 F. 3d 670, 674 (1st Cir. 1998). See Ross-Si mmpns of Warwi ck, | nc.
v. Baccarat, Inc., 102 F.3d 12, 16 (1st Cir. 1996)("Li kel i hood of
success i s the main bearing wall of the four-factor framework.");
Weaver v. Henderson, 984 F.2d 11, 12 (1st Cir. 1993).

L'We recogni ze that the district court deci sions i nKayser-Roth
I and Kayser-Roth Il addressed both operator and owner liability.
However, because we concl ude t hat Kayser-Roth continues to be |liabl e as
an oper at or under current | aw, we need not reach the i ssue of Kayser-
Roth's liability as an owner.
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Id. at 66-67.

Inits formul ati on of operator liability, we face an arguabl e
anmbiguity in the Bestfoods decision. The Court appearsto linkthe
operational inquiry tothe environnental matters noted above. At other
times, the Court articulates the rel evant parent-facility relationship
nore broadly, suggesting an inquiry beyond the parent's direct
i nvol verrent in pollution-related activities at the plant. Seeid. at
66-73 (noting the term"operation" toinclude "the exercise of direction
over the facility's activities").

What ever the anbiguity created by these references, we think
it isclear that direct operator liability requires anultimte finding
of the parent's involvenment with "operations having to dowith the
| eakage or di sposal of hazardous waste, or deci si ons about conpliance
with environnental regulations.” Id. at 66-67. |ndeed, at the end of
Bestfoods the Court's attentionto facts specific totheinvolvenent of
CPC(andits agent Wllianms) inits subsidiary's environnental nmatters
i ndi cates that the pollution-related focusis controlling. Seeid. at
72-73. This reading is consistent with that of other courts
interpreting CERCLAliability sinceBestfoods. See, e.qg., Carter-Jones
Lunber Co. v. DixieDistrib. Co., 166 F. 3d 840, 846-47 (6th Cir. 1999)
(reading Bestfoods inarranger liability context torequire "active[]
i nvol ve[ ment] in the arrangenments for disposal”); United States v.
Geen, 33 F. Supp. 2d 203, 217 (WD. N Y. 1998) (requiring participation
I n managenent of "facility's pollutioncontrol operations" for operator
liability to attach).

Judge Boyl e cit ed Kayser-Roth's "pervasi ve control " over
Stamina MIIs's environnmental affairs, specifically at the Forestdal e
facility. H s findings place Kayser-Roth squarely w thin the Suprene
Court's definition of direct operator liability. Specifically, Judge
Boyl e found that

[i]lTustrative of Kayser-Roth's control areits actions with
regard to environnental matters affecting Stam na
MIls. .. . Kayser-Roth knewthat Stamna M| 1s enpl oyed a
scouri ng systemt hat used TCE; i ndeed, Kayser-Rot h approved
theinstallationof that systemafter nandati ng t hat a cost -

benefit study be nade by Stamna MIls. . . . There are
ot her exanpl es of Kayser-Roth's participationin Stam na
MI11ls" environnmental decision-making. Evi dence was

i ntroduced that Kayser-Roth issued a directive to its
subsidiaries, including Stamna MIIls, requiring that
Kayser-Roth's Legal Departnent be notified of any
gover nirent al agency or court contact regardi ng envi ronment al
matters. Furthernore, when Stamna M| 1| s was sued in 1974
by the United States for anill egal waste water di scharge
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intothe Branch River, the final deci sionon settl ement was
made by Kayser-Roth's directors.

Kayser-Roth I, 724 F. Supp. at 22-23. Judge Boyle also found that
Kayser - Roth essentially was inchargeinpractically all of
Stam na' s operational decisions, includingthose involving
envi ronnental concerns. Kayser-Roth made the ultinmate
deci sion to acquire the dry cl eaning process using TCE.
Mor eover, Kayser-Roth issued adirective requiring Stam na
MIlls to notify the Kayser-Roth Legal Departnent of any
correspondence wi th courts or governmnental agencies regardi ng
environnental matters. The only autonony given the officers
of Stamna M| 1s was that absol utely necessary to operate the
facility on-site fromday to day such as hiring and firing
hour |y enpl oyees and ordering i nventory. Stam nawas in fact
and effect the serf of Kayser-Roth.

Id. at 19-20. Based on these findings, we conclude (as did Judge
Torres) that "Judge Boyl e expressly found t hat Kayser- Rot h directed
StanminaMIlIs's activitieswithrespect toenvironnental matters, in
general, and operation of thefacility utilizing TCE, in particular."
Kayser-Roth 11, 103 F. Supp. 2d at 82.

Rel i ance on Judge Boyl e' s fi ndi ngs of Kayser-Roth's control
over pollution-rel ated operations at Stamna MI|1s' Forestdale m ||
m ght be questionable if Judge Boyl e prem sed t hese fi ndi ngs upon
evi dence of actions of joint directors or officers of Kayser-Roth and
Stamina MIIs, thereby assum ng that these acti ons were automatically
attributableto Kayser-Roth. That attributionwouldbeinconflict with
Bestf oods. However, the record made before Judge Boyl e reveals
“control" by Kayser-Roth in the manner required by Bestf oods. ¢

16 W\ recogni ze t hat Judge Boyl e di d his fact-finding while using
an operator liability standard under CERCLA that is no |onger
appropriate. That fact i s not an i npedi nent to our continued reliance
on his fact-finding. Ondirect appeal, we have t he authority, upon
correctinganerror inthedistrict court's |egal analysis, toapply
the correct rule of lawto extant findings and facts inthe record.
See Gohen v. Brown Univ., 991 F. 2d 888, 904 (1st Cr. 1993) (" Even when
atrial court has msconstrued the | aw, an appel | ate tri bunal nmay avoi d
remanding if the record is sufficiently devel oped and the facts
necessary to shape the proper legal matrix are sufficiently clear.");
Societe Des Produits Nestle, S.A v. Casa Helvetia, Inc., 982 F. 2d 633,
642 (1st Gr. 1992) (after district court msinterpreted | aw, appellate
court appliedcorrect rule of lawto district court's factual findings
and to uncontradicted facts inrecord); United States v. Mora, 821 F. 2d
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There i s evidence t hat an agent of Kayser-Roth -- Nor nman
Hi nerfel d, executive vice-president of Kayser-Roth -- directly exerted
operational control over environmental matters at the Forestdale
facility. Hinerfeld was neither an officer nor adirector of Stam na
MIls. Wth"no hat to wear but the parent's,"” Hnerfeld acted solely
on behal f of Kayser-Roth in his actions affecting Stamna M1 s.
Best f oods, 524 U.S. at 71.

As Judge Boyl e found, t here were conpl ai nt s about wast ewat er
di scharge fromthe Forestdale m || into the Branch Ri ver caused by t he
Forestdale ml|'s soap scouring systemwhi ch renoved oil and dirt from
new y-woven fabric. Hinerfeldtestifiedthat he directed that cost
st udi es be conducted to eval uat e vari ous sol utions to that problem He
testifiedthat herejectedthe option of alagoon systemfor treating
wast ewat er, based on cost and space factors, and approved i nstead t he
sel ection of the dry cl eaning system installedin 1969, whi ch he knew
used TCE (whichultimately l edto the TCE contani nati on at the site)
based upon hi s assessnent that it was "the | east expensive solution[to
t he pl ant' s envi ronnment al probl ens] that woul d work." John Merri ck,
Crown Di vision's control |l er, described Hinerfeldin his deposition
testinony as the "l ead man" i n naki ng t hi s deci si on about howt o handl e
this pollution problem

Further, H nerfeld played acritical | eadershiproleinthe
settlement of a separate EPA action (unrelated to the instant
litigation) filed in 1974 against Stamina MIIls for an effluent
di scharge intothe Branch River. Hinerfeldtestifiedthat, regarding
the 1974 EPAsuit, "[his] rolewastoseetoit that pronpt action was
taken to conply with what t he gover nment want ed us to acconpl i sh and
thentoseetoit that the underlying causes of the governnent acti on
wer e permanently corrected.” Accordingto Hi nerfeld, Stanley Sheerr, ¥
presi dent of Kayser-Roth's G own D vision, recommended that, torectify
t he pol lution problem the wet processing operation (which was the
source of the effluent) be transferred fromthe Forestdale mll to

860, 869 (1st Cir. 1987) (sane); see al so Caneron v. Tones, 990 F. 2d
14, 20 (1st Cir. 1993) ("It istruethat these findi ngs were made i n
the framework of a |egal analysis that we do not adopt, but the
findings fit well enoughinto a due process framework and thi s court
may af firmon any grounds supported by evidence."). That rul e surely
appliesinthis Rule 60(b) setting wherethe finality concerns are so
prom nent. See Teansters, 953 F. 2d at 19 (noting that Rul e 60(b) "nust
be construed so as to recogni ze the i nportance of finality as applied
to court judgnments.").

17 Li ke H nerfel d, Sheerr was neither an of fi cer nor a director of
Stamna MIIs.
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anot her facility which was set up with alagoon systemthat coul d handl e
t he wast ewat er di scharge. Hi nerfeld approved t hat recomendati on and
made "t he final decision” to nove wet processing fromthe Forestdal e
mll. A thoughthis 1974 | awsuit did not invol ve t he TCE contam nati on
at issueinthis case, Judge Boyl e neverthel ess found it probative of
Kayser-Roth' s overal |l control over the handling of StamnaMIIls's
pol  uti on probl ens. Judge Torres agreed with that assessnment, and so
do we.

I n the peri od when TCE fromt he Forest dal e site contam nat ed
residential wells, Hnerfeld playedacentral rol ein decisions about
envi ronment al conpliance at the Forestdale m || and specifically the
decision to i npl enent the cl eani ng process that used TCE. These
activities went far beyond the "norns of parental oversight," reflecting
i nstead direct control by the parent at the Forestdal e facility over
"operations having to dowith the | eakage or di sposal of hazardous
wast e, or deci si ons about conpliance with environnental regul ations."
Bestf oods, 524 U. S. at 66-67. Therefore, weconcl ude that Kayser-Roth
cannot establish that Bestfoods givesit apotentially neritorious
defense to operator liability under CERCLA for the rel ease of
contami nants at the Forestdale facility. W agree with Judge Torres'
concl usi on t hat Bestfoods woul d not alter Judge Boyl e' s determ nati on
of Kayser-Roth's operator liability.?®

| V.

For the reasons st at ed above, we concl ude t hat Judge Torres
di d not abuse his discretionin denying Kayser-Roth Rul e 60(b) (5) relief
fromthe 1990 declaratory judgnent.

Affirmed.

8| n support of Kayser-Roth's operator liability, the governnent
points to evidence in the record of other instances outside the
envi ronnment al area i n whi ch Kayser - Rot h exerci sed control over the
Forestdale facility rather than oversight. Because we need not
consi der theseinstances inthis case, we do not address whet her such
an inquiry mght be appropriate.
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