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LIPEZ, Circuit Judge. Ri chard Rogers appeal s fromthe

summar y di sposition of his federal and state | awcl ai ns agai nst t he
United States, | RS agents Sophi a Vi cuna and Thomas Kil martin, and
Nor t hbor ough, Massachusetts, police of ficers Sergeant Thomas Marti n,
Sergeant M chael Ednonds and Officer Frederick Perry. Finding no
error, we affirm
l.

The facts of this case are strai ghtforward. On March 5,
1998, Agents Vicuna and Kilmartin arrived at Rogers's honme to sei ze his
two vehicl es pursuant to alevy. Rogers, aresident of Northborough,
Massachusetts, had beeninvolvedwi ththe I RSin adispute over taxes
t hat the | RS cl ai ned he owed for the 1992 and 1993 t ax years.! Between
Novenber, 1996 and the arrival of the agents on March 5, 1998, the I RS
sent Rogers various notices inform ng himof his delinquency and
indicating its intention to |levy against his property if the
del i nquency was not resol ved. Agent Vicuna al so nade at | east one
personal visit tothe property. Although Rogers refused to have any
subst anti ve conversation w th Vi cuna and i nstead summari | y ordered her
off his property, he later admtted that he received the notices

inform ng hi mof theintentiontolevy. Nonethel ess, he took no action

! According tothe I RS, Rogers owed $10, 606. 68 for the 1992 t ax
year and $17,643.44 for the 1993 tax year.
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before either the tax court or the district court to prevent the
i mposition of the |evy.

When t he agents arrived on March 5th, they were acconpani ed
by Sergeant Martin and atowtruck. The agents rang the doorbell and,
when Roger s answered, i nfornmed hi mthey were there to sei ze his two
vehi cl es, a Jeep and a van, that were parked in one of Rogers's two
driveways. This driveway was | ocated at the north side of the house,
and the cars were conpl etely visiblefromthe street. There were no
signs on the property, no gates, and no ot her obstructions that could
have prevented t he agents fromeither seeing the vehicles fromthe
public street or fromreaching the vehicles.

The agent s handed Rogers a Notice of Seizure--listing his two
vehi cl es--as well as a Noti ce of Levy. Rogers, however, denanded t hat
t he agent s produce a warrant or ot her docunent i ssued by a court. The
agent s di d not have such a docunent, but nonet hel ess proceeded to sei ze
t he two vehicl es. Throughout the incident, Rogersinfornmedthe RS
agents and Martin that they were trespassi ng on his property because
t hey | acked a warrant, that he di d not gi ve themperm ssionto be on
hi s property, and that they shoul d i nmedi ately | eave. The agents and
Martin di d not conply. Rogers then appeal ed to Sergeant Martin, asking
Martintointerveneto prevent the cars frombeing "stolen" by the IRS
agents. Martin, however, refusedtointervene, respondingthat the RS

agents' paperwork appearedto be in order. Rogers then requestedthat
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Martin sumon t he Wor cest er County Sheriff's office, but Martin again
refused, statingthat the duties of the Sheriff's office did not extend
beyond transferring prisoners.

Faced wwth Martin's refusal tointervene, Rogers beganto
renmove sone of his personal itens fromthe vehicle. The I RS agents
t hen requested the keys to the cars. Rogers gave themto Martinwi th
the instructionthat Martin was to protect his property. Martin gave
the keys directlytothe IRSagents. Agent Kilmartin then renoved nore
of Rogers's personal itens fromthe vehicle, puttingthemtenporarily
on the roof in a "provocative and insulting manner." These
prelim naries conpl eted, the cars were towed away, the agents and
Martin left the scene, and Rogers returned inside.

Aside fromKilmartin's actions i nrenovi ng Rogers's personal
itens, the entire scene was rel atively nonconfrontational. O all the
partici pants, Martin was the only one arned, and then only with a
pi stol that remained in his holster during the entire seizure.
Al t hough Rogers expressed a feel i ng of duress because Martin was ar ned
and stated that this duress caused hi mto hand over the keysto his
cars, Rogers agreed that Martin never nenti oned the gun. Moreover,
Rogers al so agreed that Martin had not acted out of personal aninosity
t owar ds Rogers and had not actedintentionally to harmhim The entry
ont o Rogers's | and and t he sei zure of his vehicles didnot result in

any physical contact, altercation or violence.
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On March 7th, two days after the sei zure, Rogers went tothe
Nort hbor ough Police Station, withawtness, tofile astolenvehicle
report onthe two vehicles. O ficer Perry and Sergeant Ednonds net
wi th Rogers and | i stened to his conplaint. They refused, however, to
accept a stol en vehiclereport, reasoni ng that Rogers's real conpl ai nt
was wththe | RS. Rogers protestedthat thelack of awarrant or other
document issued by a court necessarily nmeant that the cars were taken
wi t hout the proper authority and were therefore stolen. Perry and
Edrmonds wer e unper suaded and continued to refuse to accept a stol en
vehicle report.

Approximately a nonth | ater, Rogers commenced an acti on
agai nst the | RS agents and t he police officersin Massachusetts state
court. That action was renoved to federal court inlate April of 1998.
Roger s subsequent |y amended hi s conpl ai nt, asserting, agai nst the I RS
agents and Martin, state |l awcl ai ns of trespass, trespass vi et arms,
conversion, intentional inflictionof enotional distress, m sfeasance,
and mal f easance, as well as 8§ 1983 cl ai ns of vi ol ati ons of his civil
rights, and a conspiracy toviolatethose rights. These cl ai ns arose
sol el y out of the defendants' acti ons on Rogers's property on March 5,
1998. The anended conpl ai nt al so al | eged cl ai ns of nonf easance, § 1983
clainms of violations of Rogers's civil rights and a conspiracy to

vi ol at e those ri ghts agai nst Ednonds and Perry. Again, these | egal



claims were based only upon the refusal to allow Rogers to file a
stol en vehicle report.

After Rogers filed his amended conpl ai nt, the United States
Attorney for Massachusetts i ssued a certificationthat each | RS agent
had been acting "withinthe scope of his or her enpl oynent and of fice
as an enpl oyee of the United States at the tine that the incidents out
of which plaintiff's clainms arose occurred.” Based upon this
certificationandthe provisions of 28 U S.C. 8 2679, the United States
sought to have itsel f substituted as t he party defendant on Rogers's
state |l awcl ai ns agai nst the | RS agents. The district court granted
t hi s notion on January 18, 2000, | eaving Vi cuna and Ki | marti n naned

personal | y as party def endants to Rogers's federal civil rights clains.?

The United States thenfiled anotionto dismss the clains
against it and Vicunaand Kil martin. The district court grantedthis
not i on, concl udi ng t hat none of Rogers's state lawclains fell under "a
statute with respect to which the United States has waived its
sovereignimmnity,"” and that therefore they were barred. The district
court al so di sm ssed Rogers's federal civil rights cl ai ns agai nst
Vi cuna and Kil martin on the ground that a renedy pursuant toBivens v.

Si x_Unknown Named Agents of Federal Bureau of Narcotics, 403 U. S. 388

(1971) was unavail abl e. Follow ng this disposition, Martin, Ednonds,

2 Rogers has not appealed fromthis order.
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and Perry filed anotion for summary judgnment. The court grantedthis
notion, reasoni ng that, under established precedent, Rogers had fail ed
to denonstrate any constitutional violation, or, indeed, any
impropriety onthe part of the IRSagents that coul d formthe basi s of
t he cl ai ms agai nst Martin. Furthernore, because the cars were not
st ol en, Rogers's cl ai ns agai nst Ednonds and Perry coul d not stand.

Rogers now appeal s.

1.

We first note that Rogers has fail ed t o make any devel oped
argument chal l enging the district court's determnationthat his state
| awcl ai ns agai nst the United States are barred by soverei gninmmunity.
By failing to devel op such an argunent, Rogers has abandoned any

chal | enge to t he deci sion. Rose v. Yeaw, 214 F. 3d 206, 211 n. 2 (1st

Cir. 2000). Consequently, we turn to Rogers's cl ai ns agai nst the
i ndi vi dual defendants.
A. The clains against Vicuna and Kilmartin

Al t hough Rogers' s anended conpl ai nt specifically referenced
§ 1983 in alleging that Vicuna and Ki Il marti n had vi ol at ed Rogers's
civil rights, 8 1983 cannot formthe basis of an action agai nst
i ndi vi dual s acting under color of federal law. Chatman v. D.E.
Her nandez, 805 F. 2d 453, 455 (1st Cir. 1986) ("Section 1983 appliesto

persons acting 'under col or of statelaw and not to persons acti ng
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pursuant to federal law "); see al so Rodriguez-Cirilo v. Garcia, 115

F.3d 50, 52 (1st G r. 1997) (noting that a show ng t hat def endant acted
under col or of statelawis an essential el ement of a § 1983 cl ai m.
The district court | ooked past this error and instead read the
conpl ai nt as naki ng a cl ai magai nst Vi cuna and Ki l martin under the

Bi vens doctri ne. Bivens v. Si x Unknown Naned Agents of Federal Bureau

of Narcotics, 403 U. S. 388 (1971); Day v. Mass. Air Nat'l Guard, 167

F.3d 678, 683 (1st Cir. 1999) (noting that Bivens offers redress for
constitutional violationunder color of federal |aw, while § 1983
offers redress for constitutional violations under color of statelaw).
The court concl uded, however, that even soread, the conplaint fail ed
to state a cl ai mupon which relief my be granted. "Congress has
established what it considers adequate renedial nmechanisns for
constitutional violations that may occur wit hin the adm ni stration of
the tax l aws." Under these circunstances, the court concludedthat it
shoul d not create a Bivens renedy. Rogers takes issue with this
deci si on.

We have noted in dictathat "we doubt that the creation of
a Bi vens renedy woul d be an appropri ate response” to protect taxpayers

from"an over zeal ous officialdom" MM llan v. United States Dep't of

Treasury, 960 F. 2d 187, 190 (1st G r. 1991) (internal quotati on marks
omtted). At the sanetine, not all courts have agreed that aBi vens

remedy i s unavai |l abl e agai nst i ndi vidual I RS agents, with at | east one
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circuit indicatingthat ataxpayer nay have aBivens renedy agai nst

i ndi vidual | RS agents for violations of first and fourth amendnent

rights. Nat'l Commodity and Barter Ass'n v. G bbs, 886 F. 2d 1240, 1248
(10th Cir. 1989). We do not havetoresolvethisissueinthis case
because we canreadily affirmthe district court on adifferent ground.

Geffon v. Mcrion Corp., 249 F. 3d 29, 35 (1st Gr. 2001) ("[C ourt of

appeal s may af fi rma grant of sunmary j udgnent on any ground supported

by the record.”) (citingBurns v. State Police Ass'n of Mass., 230 F. 3d

8, 9 (1st Cir. 2000)).

Inorder to state aBivens vi ol ati on, Rogers nust have pl ed
facts that "rise to the level of a constitutional violation."
MM Ilen, 960 F. 2d at 190. Rogers has not done so. The conpl ai nt
reveal s only that Vicuna and Kilmartin entered Rogers's property
wi t hout a warrant or ot her docunment i ssued by a court authori zi ng t hat
entry. Asthe district court correctly noted, however, the nere absence
of a warrant is not automatically indicative of an inperm ssible
sear ch.

The t ouchst one of [ Rogers's] clainms is whether
Roger s had a reasonabl e expect ati on of privacy in
his driveway. The Suprenme Court has continually
hel d t hat "what a person exposes to the public,
even in his own hone or office, i s not a subject
of Fourth Anendnent protection.” Katz v. United
States, 389 U.S. 347, 351 (1967). Inthe context
of | RS property sei zures, the Court has st at ed
t hat warrant| ess sei zures of vehicl es parked on
public streets, parkinglots or other open pl aces
pursuant totax | iens are not a viol ation of the
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Fourt h Amendnent' s prohi bition on unreasonabl e
seizures. G M Leasing Corp. v. United States,
429 U. S. 338, 351-52 (1977).

We have previously held that a person does not have a reasonabl e
expectation of privacy in a driveway that was visible to "the

occasi onal passerby.” United States v. Hensel, 699 F. 2d 18, 32 (1st

Cir.), cert. denied, 464 U S. 823 (1983).

Even nore to the point, United States v. Rocci o, 981 F. 2d 587

(1st Cir. 1992), isonall fourswth the present case. |InRoccio, we
hel d t hat | RS agents, who had entered private property and sei zed a
t axpayer' s vehi cl e pursuant to al evy, "needed no warrant to sei ze the
automobile.” 1d. at 591. A warrant was not required because the
taxpayer's vehicle "was clearly visible fromthe street on an
unobstructed driveway." 1d. In order to state a Fourth Anendnment
claim therefore, Rogers needed to pl ead facts that woul d di stingui sh
the I RS agents' sei zure of his vehicles fromthe sei zure i nRocci 0.
Hi s conpl aint, however, is devoid of any such assertion.

Rogers attenpts to distingui shRoccioontwo grounds. First,
he notes that the taxpayer's car in Roccio was located in his
girlfriend s driveway, whereas Rogers's cars were | ocated on his own
property, adistinctionthat Rogers clai ns shoul d nake a difference in

t he outcome. See Roccio, 981 F. 2d at 589. Thi s argunent, whi ch may be

areferencetothe doctrine of Fourth Arendnent standing, is singularly

unpersuasive. Althoughit istruethat citizens only have standingto
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chal | enge an i nfri ngenent of their own Fourth Anendnent rights, see,

e.g., United States v. Kinball, 25 F.3d 1, 4 (1st Cir. 1994)

(di scussi ng Fourth Arendnent standi nginthe context of anotionto
suppress evi dence), the deci sioninRocciowas not predicated upon the
t axpayer' s | ack of standing. Instead, the court explicitly reachedthe
merits of the taxpayer's substantive Fourth Anmendnent contentions.

Second, Rogers advances a statutory argunent ainmed at
undercutting the validity of the levy that formed t he basi s of the
warrant | ess seizure. Thisinvalidity would distinguishhis casefrom
Rocci o, but only if we coul d accept Rogers's argunent. W cannot. A
| evy i s defined by the I nternal Revenue Code as "i ncl ud[ing] the power
of distraint and sei zure by any neans.” 26 U. S.C. 8 6331(b). Rogers
claims that this broad grant of power is in fact limted by the
| anguage in § 6331(a) that indicates that "[|]evy may be made upon t he
accrued sal ary or wages of any officer, enpl oyee, or el ected official,
of the United States, the District of Colunmbia, or any agency or
instrunentality of the United States or the District of Colunbia. . ."
26 U.S.C. §6331(a). Accordingto Rogers, this provision nmeans that
t he power of I evy only appliestothe "sal ary or wages" of a f eder al
enpl oyee.

We reject this absurd contention. Such arulingrenders
meani ngl ess t he pl ai n | anguage of 8§ 6331(b) indicating that the power

tolevyis broad. Mreover, 8§ 6331(b) explicitly indicates that the
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| RS may | evy agai nst nultiple forms of property, includingreal or
personal as well as tangi ble and i ntangi bl e property. 26 U.S.C. §
6331(b). We declineto adopt areadi ng of one subsecti onthat would
conpletely nullify another. Roccio controls this case.

B. The clains against Martin

Thi s sanme Fourth Amendnent anal ysisis applicabletothe
cl ai ns agai nst Martin, who was present at the scene only at the request
of the IRS agents. OQur disposition of the clains against the IRS
agents, however, rests, inpart, upon the absence of necessary fact ual
avernents inthe conplaint. The clai ns agai nst Sergeant Martin were
di sposed of at sunmary judgnment, where the factual record was nore
devel oped. We nust therefore evaluate thoseclains inlight of that
record. Taking those facts in the |light nost favorabl e to Rogers
reveal s that the om ssions in the conplaint were not i nadvertent.
Not hi ng i n the summary j udgnent record i ndi cates that the sei zure here
was i nproper.

Rogers adm tted in his depositionthat his driveway coul d be
seen froma public way. Service vehicl es woul d occasi onal | y nmake turns
inthedriveway and del i very personnel woul d soneti nes pass t hrough t he
driveway to reach his door. Furthernore, his driveway was not posted
wi t h any signs or obstructions that woul d hi de his vehicles frompublic
view. These facts conclusively indicate that Rogers di d not have a

reasonabl e expectation of privacy in his driveway and that therefore a
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warrant was not requi red. Roccio, 981 F. 2d at 591; Hensel , 699 F. 2d at
32. Because Rogers does not al | ege any conduct by Martin that could
forman i ndependent factual basis for his clainms, our conclusion
regardi ng the propriety of the seizures by the | RS agents di sposes of
all the clainms against Martin.
C. The cl ai ns agai nst Ednonds and Perry

Qur concl usi on that Rogers cannot mai ntai n his clai ns agai nst
Vicuna, Kilmartinand Martinis fatal to the cl ai ns agai nst Ednonds and
Perry as well. W can add nothingtothedistrict court's analysis on
this point.

Roger s asserts constitutional clains of denial of

due process agai nst Ednonds and Perry ari sing

fromtheir refusal to permt Rogers tofile a

stol en vehicl e report for the two vehi cl es sei zed

by the I RS. As expl ained earlier, the |IRS was

aut hori zed to sei ze Rogers' [sic] vehicles and

t hey were seized in alaw ul manner. The cars

were, therefore, not stolen. Thus, the actions

of Ednonds and Perry in refusing to accept a

stolen car report were proper.

Af firned.
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