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February 4, 2002

LYNCH, G rcuit Judge. |In Cctober of 1992 Massachusetts

Mutual I nsurance Conpany, seeking to inprove its financial
stability, attenpted to reduce its work force by offering a
Vol untary Term nation Program ("VTP"). The program open to all
enpl oyees, offered a generous severance package. Sone who took
the programdid so by retiring. Al though the program did not
of fer enhanced retirenent benefits, it did, of course, through
the | arger severance package, increase the benefits of retiring
by offering the VTP benefits in addition to regular retirenent
benefits.

As is inevitable in such a situation, there were those
who had retired in the nonths before the VIP was announced, and
felt they should have received the severance package avail abl e
under the VIP. This suit involves three of those enployees:
St anl ey Rodowi cz, Margaret Stevens, and Janes Lenon. Initially,
the suit involved nine retiring enployees, but a prior opinion

of this court wi nnowed the viable clains down to these three.



Rodowi cz v. Mass. Mut. Life Ins. Co. (Rodowicz I), 192 F. 3d 162,

nodified, reh'qg denied, 195 F.3d 65 (1st Cr. 1999).1

This court’s prior opinionreversedthe entry of summary
j udgnment agai nst these t hree enpl oyees and hel d t heir Massachusetts
state |l awm srepresentation cl ai ns acti onabl e on t he summary j udgnent
record. Id. at 192. It characterized Massachusetts | awas bei ng nore
generous to enpl oyees under a non-ERI SA pl an than the parall el federal
| awwoul d be i f t he severance programwas an ERI SA pl an (whi ch t he VTP
was not).? |ld. at 173-75. ERISA would require a plan to be under
"serious consideration” by senior managenent in order to have an
acti onabl e cl ai mfor breach of the fiduciary duty to di sclosethat a

change i n benefits m ght be forthcom ng, Vartani an v. Monsanto Co.,

131 F. 3d 264, 268 (1st Cir. 1997). In contrast, Massachusetts | aw

requires only a "fal se statenent of materi al fact made to i nduce t he

L A nore detailed description of the facts can be found
in the district court’s opinions. Rodowicz v. Mass. Mut. Life
Ins. Co., 3 F. Supp. 2d 1481 (D. WMass. 1998), aff'd in part,
rev'd in part, and remanded, 192 F.3d 162 (1st Gr. 1999);
Rodowi cz v. Mass. Mut. Life Ins. Co., 857 F. Supp. 992 (D. Mass.
1994), vacated, 915 F. Supp. 486 (D. Mass. 1996).

2 In Rodowicz |, we affirmed the district court's grant
of summary judgnent on plaintiffs' ERI SA clains, holding that
the VTP was not an ERI SA-covered plan because it did not "call
for ongoing, individualized determnations" and, in general,
"the extent and conplexity of adm nistrative obligations" were
not so extensive as to render it an ERISA plan. 192 F.3d at
172.
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plaintiff to act, together with reasonable reliance on the fal se
statenment totheplaintiff's detrinent” in order to showan acti onabl e
m srepresentation. Rodowicz |l , 192 F.3d at 171 (citingZi nmernman v.
Kent, 31 Mass. App. C. 72, 575 N.E.2d 70, 74 (1991)).

Rodowicz | al so stated that it did not nean to suggest t hat
"plaintiffs wll or should necessarily prevail." |d. at 178. The

sunmary judgnment record, as understood by the Rodowicz | court,

permttedthe jury, but didnot requireit, toreach the concl usion at
trial that the alleged m srepresentati ons were nade "at a ti me when
several proposal s urgi ng such changes [in benefits were] onthe table
but, as yet, seni or managenent with the authority to i npl enent a change
ha[ d] not yet chosen a specific plan for inplenmentation. . . . In
such a case, the existence of the proposals and the attendant
di scussi on m ght reasonably be expected to i nfluence a decisionw th
respect toretirenent." |d. at 174-75. |f so, the statenents woul d be
material, and plaintiffs couldrest a msrepresentation clai monthem
assum ng the other elenents of m srepresentation were net. 1d.
At trial after remand, ajury found for the plaintiffs and
awar ded a total of $334,777.33. Both parties appeal. The plaintiffs
chal l enge the trial court’s ruling that they could not receive
enot i onal distress damages for a m srepresentation claim The conpany
says that it was entitled tojudgnent as a matter of | awbecause t here

was no plan under consideration at the time of the purported
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nm srepresentations, that there was instructional error, that certain
evi dence was erroneously admtted, that plaintiffs surprised and
pr ej udi ced t he conpany by changi ng t hei r testinmony on when t he supposed
m srepresentati ons were nade, and that the three plaintiffs' clains
shoul d have been severed.

W reach only MassMutual ' s argunents that it was entitledto
judgnment as a matter of | aw, that there was i nstructional error, and
that it was prejudi ced by surprisetestinony. W vacate the judgnent,
and we direct entry of judgment for MassMitual .

l.

For purposes of the sufficiency of the evidence chal |l enge,
we present the facts nost favorably tothe verdict for plaintiffs. For
pur pose of the evidentiary chall enges, we al so descri be the facts as
t he defendant alleged them

In the early 1990s, the insurance industry was in sone
turnmoil. Several of MassMutual s long-tine conpetitors were forcedto
closetheir doors. MassMutual itself was downgraded by two rati ngs
agencies, in July 1991 and again in the fall of 1991. On three
separ at e occasi ons between 1990 and April of 1992, MassMiutual 's Human
Resour ces di vi si on | ooked at potential ways t o downsi ze staff, either
t hr ough reduci ng hiring or by i npl enenti ng sone sort of retirenment
benefits enhancenment package. These studies were all cl osed down

wi t hout any such pl an bei ng i npl enented or evenreferred to the Board
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of Directors for consideration. The evidence concerningthese plansis
di scussed i n nore depth bel ow, inthe section dealingwth MassMutual's
sufficiency of the evidence claim

The plaintiffs, for their part, were all considering
retirenent in late spring and early summer of 1992. Plaintiff
Rodowi cz, who had been an associate director in the investnent
department, submtted a Notice of Retirenment on July 24. Heretired on
October 1 with over sixty unused vacation days, for which he was
conpensated in the formof a |l unp sumpaynent. Rodow cz based his
cl ai mof m srepresentati on on a conversation that occurred, accordi ng
to histestinony, inlate August or early Septenber, 1992, after his
Noti ce of Retirenent was given.® He testifiedthat he asked Laura
Cowl es, a Human Resources enpl oyee, "if there was any truth to the
runor [that there was a package conming]." Hetestifiedthat "she said
no, that the Board of Directors had net and consi dered aretirenent
package and deci ded t hat they woul d -- enphatical ly deci ded t hat there
woul d be no enhancenent or i nprovenent inany retirenent package."
Cowl es testifiedthat, al though she did not renenber the specifics of
t he conversation, she did not recall nmaking that statenent and she di d
not bel i eve she had sai d anyt hi ng about t he Board, nor woul d she have,

because she woul d not know what the Board had or had not approved.

3 Plaintiffs' theory was that they were free to rescind
their Notices of Retirenment up to their |ast day at work.
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Plaintiff Lenon, who had been a seni or systens anal yst,
subm tted his Notice of Retirenment on May 22. He retired on Cct ober 1,
1992, the sanme date as Rodowi cz, although Lenon took his accrued
vacation prior toretirenent and therefore his |ast day worked was Jul y
17. Lenon’s clai mis based on a statenent which he testifiedwas nmade
at a MassMutual retirement sem nar that occurredin March, April, or
perhaps May. 4 He testifiedthat sonmeone el se at the sem nar asked "Is
t here goi ng to be any change i n benefits?" He further testified"[t]he
answer was M. W1 son [ a Human Resour ces enpl oyee] said therewill be
no change i n benefits. He did say there m ght be sone change inthe
group l'i fe nedical, you know, benefits, but there woul d be no change i n
benefits. . . . | understoodthat tobe. . . when | term nated, there
woul d be no addi ti onal benefits -- or when | retired.” W1 son had no
menory of Lenon or t he question, but testified, "that’ s not sonet hi ng
| would say. . . | probably woul dn’t knowif there was sonet hi ng com ng
until it happened pretty nmuch . . . . 1’d say, | don't know."

Plaintiff Stevens, also a senior systens analyst at
MassMut ual , submtted her Notice of Retirenent on May 20. Sheretired

on Septenber 1, a nonth before Rodowi cz and Lenon, but her | ast day

4 In his deposition, Lenon said this sem nar had taken
place in the sumrer of 1992. At trial, he changed his
testinony, stating that after having "sl eepless nights and all
that sort of stuff" since the start of trial, he had concl uded
that the sem nar took place in March or April, or possibly My,
of 1992. MassMutual objected to this surprise testinony.
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wor ked was July 31. Stevens testifiedthat she had repeat ed neeti ngs
withretirenment counsel or Lois DeGray in 1991 and 1992, and t hat DeG ay
had avoi ded answeri ng questi ons about any fut ure changes to benefits.
At her husband s urging, Stevens had finally asked DeGray "very
specifically . . . was there any reason for [her to] stay on over, you
know, any particul ar date t hat woul d be a benefit to [her], was there
any package maybe com ng along. And [DeGray] told [her] 'no.""
Stevens did not renenber the exact date of the conversation, but
testifiedthat it was before she sent aletter to her manager on May
22, as the conversation "was sort of the deciding factor."5 DeGay did
not recall Stevens ever aski ng her whet her t here woul d be any enhanced
benefits or severance, and deni ed ever telling her there woul d be no
changes.

On Septenber 17, wel | after the all eged m srepresentations
claimed by the plaintiffs, Tom Wheel er, the CEO of MassMit ual,
i nstruct ed John Paj ak, the Executive Vi ce President for Operations and
Chi ef Qperating Oficer of MassMiutual, to "dust off" the 1991 reducti on

inforce project®and eval uate options for a possible plan. Thereis

5 This was a change from her pretrial deposition
testinmony, in which she stated that the conversation had
occurred in md-June of 1992. MassMutual objects to this

surprise testinony.

6 It is not clear what plan this refers to. CEO Weeler
could not specifically recall the statenent, nor could Pajak.
The statenent cane from a sunmary prepared by Susan Al fano of
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no evi dence t hat any wor k was done on any f ormof an enhanced benefits
pl an (retirement or severance) fromthe ti ne t he nunbers were | ooked
at, and t he i dea abandoned, inlate March or early April 1992 until
t hi s request by Wheel er on Septenber 17. Nor is there any evidence
t hat any i deas concerni ng such benefits were di scussed by managenent
during that period. After the Septenber 17 Weel er request, Susan
Al f ano, the Vice President for Human Resour ces, assenbl ed a t eamand
wor ked virtual |l y around t he cl ock t o prepare sonet hing. An enpl oyee
who wor ked on both the March anal ysis and the Septenber project
testified that the two plans were "significantly different,"”
particul arly because the March anal ysis focused exclusively on
enpl oyees aged fifty or ol der. Pajak presentedinitial resultsto
V\heel er on Sept ember 25. \Wheel er then presented the i deato a hi gh-
| evel managenent group known as t he "presi dent’s cabi net” on Sept enber
30 and October 6. A proposal was then put before the Board of
Directors at the Cctober 12 board neeti ng, and Wheel er was gi ven t he

authority toinplenent the plan at his discretion. Weel er aut hori zed

t he Human Resources departnent. The only specific draft plan
prior to 1992 that was discussed in the trial testinony is the
1990 "Voluntary Incentive Programt (VIP) draft, which was not a
severance program but an ERI SA retirenent benefit plan. The
evidence from 1991 was a neno from Susan Alfano to Pajak
regarding three possibilities for down-sizing, none of which
wer e severance options, and which Pajak referred to as not even
a "proposal."
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t he pl an on Cct ober 19 and it was announced to t he conpany on Cct ober
23.
1.

The conpany appeal s fromthe district court’s denial of its
notion for judgnent as a matter of | aw, argui ng, anong ot her t hi ngs,
t hat t he evi dence does not support the verdict and that the trial judge
erredinitsjuryinstructions. The standard of reviewfor adistrict
court's denial of a Rule 50 notion for judgnment notw t hstandi ng t he

verdict i s de novo. Walton v. Nalco Chem Co., 272 F. 3d 13, 23 (1st

Cir. 2001). CQur reviewis weighted toward preservati on of thejury
verdict; "[w e nust affirmunl ess t he evi dence was ' so strongly and
overwhel m ngly' inconsistent with the verdicts that no reasonable jury

coul d have returned them " |d. at 23 (quotingNegron v. Caleb Brett

US A, Inc., 212 F. 3d 666, 668 (1st Cir. 2000) (quoti ng Coastal Fuels

of P.R, Inc. v. Cari bbean Petrol eumGCorp., 79 F. 3d 182, 188 (1st Cir.

1996))). "[T]lhegivingof [ajury] instructionisreversibleerror
onlyif it (1) was m sl eadi ng, unduly conplicating, or incorrect as a
matter of law, and (2) adversely affected the objecting party's

substantial rights.”" Faiginv. Kelly, 184 F. 3d 67, 87 (1st G r. 1999).

Plaintiffs pled in the alternative that t he
m srepresentations were either negligent or intentional. Because the
degree of culpability aplaintiff nmust showto establishliability for

negligent msrepresentation is less than for intentional
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m srepresentati on, we use the el enents for negligent m srepresentation.

Cummings v. HPGInt'l Inc., 244 F. 3d 16, 24-25 (1st G r. 2001). Under

Massachusetts | aw,

To sustain aclai mof msrepresentation, aplaintiff nust
showa fal se statenent of a material fact made to i nduce t he
plaintiff to act, together with reliance on the false
statenent by the plaintiff totheplaintiff's detrinent. .
The speaker need not know"that the statenent is fal se
if thetruthis reasonably suscepti bl e of actual know edge,
or ot herw se expressed, if, through a nodi cumof diligence,
accurate facts are available to the speaker.™

Zi merman v. Kent, 31 Mass. App. Ct. 72, 575 N.E. 2d 70, 74 (1991)

(quoting Acushnet Fed. G edit Union v. Roderick, 26 Mass. App. . 604,

530 N. E. 2d 1243, 1244 (1988)).7 As we have noted previously, "in

! An alternate phr asi ng of t he el ement s of
m srepresentation, and a nore thorough discussion of its
nuances, can be found in the Restatenent (Second) of Torts,
whi ch Massachusetts has adopted. See Cunm ngs, 244 F. 3d at 24.
As set forth in Restatenment 8552(1), the plaintiff nust prove
t hat the defendant:

(1) in the course of its business, (2) supplied false
information for the guidance of others (3) in their
busi ness transactions, (4) <causing and resulting in
pecuniary loss to those others (5) by their justifiable
reliance upon the information, and (6) that it failed to
exerci se reasonable care or conpetence in obtaining or
comuni cating the information. Fox v. F & J Gattozz

Corp., 41 Mass. App. C. 581, 672 N E. 2d 547, 551 (1996)
(citing Restatenent (Second) of Torts 8§ 552(1) (1977)); see
al so Massachusetts School of Law at Andover, Inc. .
Anerican Bar Ass'n, 142 F.3d 26, 41 (1st Cr. 1998).

Qunmi ngs, 244 F.3d at 24.
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general , Massachusetts courts treat negligent m srepresentation cl ai ns
nor e as negl i gence actions than deceit actions, focusing on the degree
of care exercised by the speaker i n naking the statenment.” Cunm ngs,
244 F.3d at 25.

A. Sufficiency of Evidence

The conpany says it was entitled to judgnment because t he
plaintiffsfailedtointroduce any evidence to showthat, at thetine
t he al | eged di scl osures were nmade, the VTP severance pl an was "on t he
table," or that any proposal s were i n exi stence, or that there were any
"attendant di scussions” by the enpl oyee’ s seni or managenent about
ei ther the VTP or any other plan.

The conpany ar gues t hat t he Human Resour ces personnel said
t o have nade t he statenments "coul d not have di scovered, or di scl osed,
any facts about the severance opti on which | ater woul d becone t he VTP
i n Cct ober of 1992, because t he evi dence was uncontroverted t hat the
di scussi ons which ledtothe VIP severance option di d not beginuntil
Septenber 17, 1992, and that the VTP was not recomended to seni or
managenent until Septenber 30, 1992, after the communi cations w th each
of the three enpl oyees."

Using the term nol ogy of Rodowicz | , 192 F. 3d at 174-78, the
conpany at tinmes characterizes this argument as one going to the
materiality of the statenents. However, inlight of the evidence at

trial, wethinkit is better thought of as goi ng to anot her el enent of
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the m srepresentation claim-- whether the statenents were in fact

false at the tinme they were nade. Under Rodowi cz I, we assune t he

speakers are the conpany, speaking through its authorized Human
Resources representatives. 1d. at 177.8

At trial, plaintiff Stevens testifiedthat DeG ay nade t he
statenent at issue here in m d-My, before Stevens submtted her
retirement notice. Plaintiff Lenontestifiedthat WIson nmade his
st at ement soneti nme bet ween March and May, before Lenon submitted his
retirenment notice on May 22. Rodowi cz testifiedthat Cowl es nade her
statement about the Board of Directors in |ate August or early
Sept enber, after he had submitted his July 24, 1992 retirenent notice
to the conpany.

The evi dence as to t he conpany’ s di scussi ons of alterations
inits benefits plans was as follows. In 1990, MassMutual 's Human
Resour ces di vi si on had wor ked up a possible ERISAearly retirenent plan
whi ch was t arget ed at seni or enpl oyees and woul d have provi ded enhanced
pensi on and retirement benefits. This plan was referred to as the
Vol untary Incentive Programor "VIP" plan. The VIP proposal was

abandoned w t hout ever bei ng i npl enented or evenreferredtothe Board

8 In Rodowicz |, we dismssed the clains of four
plaintiffs based on the fact that the all eged m srepresentations
wer e made by MassMutual enpl oyees who did not have authority to
speak on behalf of the conpany with regard to retirenent
benefits, and al so excluded statenents nmade to plaintiff Lenon
by such an individual. 192 F.3d at 177 & n. 12.
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of Directors for consideration. John Pajak, the Executive Vice
Presi dent for Operations and Chief Qperating O ficer, testifiedthat
t he VI P proposal was "aborted in m dstream ™ al t hough t he docunents
were kept for future use.

In April 1991, MassMutual did alter the retirenent benefits
to decrease the age at which one could retirewth full retirenment
benefits from65 to 62. This was done as the result of an annual
i nternal conpetitiveness survey, inorder to keep current withthe
benefits offered by MassMutual ' s conpetitors. The Board of Directors
voted on thi s change and approved it at the Board's April 1991 neeti ng.
This was the only potential change to the retirenment system or
severance benefits consi dered by the Board until it ultinmately approved
the VIP in the fall of 1992.

I n the sunmer of 1991, as troubl es nounted i n t he New Engl and
i nsurance i ndustry and a rati ng downgr ade seened i mm nent, Pajak asked
Al fano, then Vice President for Human Resources, to look into
possibilities for areductioninforce. Alfano conpileda neno for
Paj ak listing three options -- one involving enhanced retirenent
benefits (which, Ii ke the 1990 VI P proposal , woul d have fal | en under
ERI SA), and two i nvol vi ng reduced hiring through elimnatingall open
exenpt positions or sel ected exenpt positions. Later in 1991, on her
owninitiative, Alfano retained outside consultantstolookintothe

mechani cs of doing aninvoluntary |l ayoff. This study took pl ace over
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a fewnmonths tinme, ending sonetime in the fall of 1991. No such
| ayof fs were ever done, and Paj ak had no nenory of even being told
about this consultancy. Alfanotestifiedthat the purpose of it was
merely to educat e t he Human Resour ces managenent about t he opti ons,
"[ b] ecause t here was al ways t he possi bility" the conmpany woul d have to
resort to layoffs.

| n March of 1992, Paj ak asked Al fano to crunch t he nunbers
agai n on possibilities for an early or enhanced retirenent benefits
package. Alfanotestifiedthat the focus of this project, |ikethe
1990 VI P proj ect, was "excl usively on peopleretirenment eligible.” The
options being considered included "an enhancenent to age, an
enhancenment to years of service, and/ or a severance conponent” for
retirenent-eligiblewrkers. The effort was apparently an attenpt to
eval uate the feasibility of what woul d have been an ERI SA- cover ed pl an.
The opti ons bei ng wor ked up wer e not si ngl e paynent general severance
pl ans, as the VTP eventual | y woul d be. This project was termnated in
March or early April because Al fano concl uded that it woul d cause
excessive attrition in experienced and necessary positions.
Consequently, theresults were never presentedto the Board or even
conpiledintoawittenreport. Thus, as of early April 1992, the
conpany had considered but rejected ideas of offering enhanced

retirenment benefits.
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Onthe evidence at trial, at the time of Rodowi cz’ s question
about whether there was any truth to the runor that a package was
com ng, the answer "no" was an accurate refl ection of the conmpany’s
position at that tine. Indiscussingretirenment with her retirenent
counsel or, Stevens asked whet her t here was any package com ng al ong.
At that time, the conpany had no intent to offer any package.
Therefore, this caseis factually distinguishable fromcases in which
a conpany i sinthe process of considering a planand either viol ates
aduty to disclose or nisrepresents the state of things. Because no
benefits plans were bei ng consi dered or discussed at the tinme the
guestions were posed, the statements were literally true when made.
Thus, the plaintiffs failedto present sufficient evidenceto neet a
basi c el ement of negligent m srepresentation, that there be "fal se
information for the guidance of others.” Cunm ngs, 244 F.3d at

The statenment that Lenon heard at the retirenent semnar is
abit nore problematic, duetothe nuddl ed tine frane of f ered by Lenon
for the statement. He testified that he attended the sem nar in
"March, April, or perhaps May." This was a change fromhi s deposition

testi nony, when he testifiedthat the sem nar took placeinthe sunmer

9 We note, but do not decide, the question of whether a
statenent about retirenent benefits, answered in the negative,
may be deened untrue in the context of a company counseling
enpl oyees about retirenent, by the developnent of a plan
of fering enhanced severance benefits to all enpl oyees.
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of 1992. If thetestinony as to March were credited, thereis sone
chance that he heard t he statenent that t here woul d be no package at
the sane tine that Al fano and her t eamwere anal yzing the viability of
a package in March of 1992. However, we are doubtful that thisis
sufficient evidence of m srepresentation -- because the anbi guity of
his testinony failedto carry his burden, because MassMutual's duty to
di scl ose consi derati on of an ERI SA-covered plan was | imted by the
Vart ani an "serious consi deration” test, and because any Mar ch st at enent
woul d not be fal se because t he March anal ysi s never devel opedinto a
plan. If the issue turned on his anmbiguous testinony that the
st at ement was nade i n March, then that testinony, com ng by surpri se,
shoul d not have been adm tted as evidence and its adm ssion was
reversible error. Lenon offered no substantial justificationfor his
| ast-m nute change of testinmony in this case. The trial judge
requested that the parties verify the accuracy of their discovery

evidence prior totrial, and Lenon shoul d have real i zed t he probl em at

10 Under Federal Rul e of Civil Procedure 26(e)(2), apartyis
required to "seasonabl y" anmend a prior discovery response if the party
| earns that the responseisinsonerespect incorrect. See Kl onoski

v. Mahl ab, 156 F. 3d 255, 268 (1st Cir. 1998) (noting that therule
"i nposes a broad requirement on parties to update their earlier
di scl osures and di scovery responses”). Rule 37(c)(1) i nposes sancti ons
for failuretoconply, statingthat "[a] party that w thout substanti al

justificationfailsto. . . anmend a prior response to di scovery as
required by Rul e 26(e)(2), is not, unl ess such failureis harnl ess,
permttedto use [such] evidence at trial." See Sanps | nex Corp. v.

Nextel Gomms. Inc., 194 F. 3d 301, 305 (1st Gir. 1999) ("[E] xcl usi on of
evidence is a standard sanction for a violation of the duty of
di scl osure under Rule 26(a).")
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the | atest, when his coplaintiff Stevens changed her testinony, two
days prior to his testifying. MassMitual had no opportunity to
i nvestigate or i ntroduce evi dence concerni ng whi ch retirenent sem nar
Lenon attended and it nade atinely objectionto the introduction of
this evidence at trial.

Plaintiffs are not assi sted by characterizingthe statenents
as orientedto the future and proven untrue by future events. 1n order
for a representation about a future occurrence to be actionable
negl i gent m srepresentation, there nust be evi dence t hat the st at enment
was fal se at the ti me made, and t hat t he def endant coul d have | ear ned
of the falsity with reasonabl e care. A sinple change of m nd by a

def endant does not render an earlier statenent fal se. MEvoy Travel

Bureau, Inc. v. Norton Co., 408 Mass. 704, 563 N. E. 2d 188, 192 &n. 4

(1990). Wthout evidence of the contrary intent, the statenent i s not
considered false at the tinme it is made. 1d.

Plaintiffs argue that the jury could have inferred t hat
defendants had a contrary i ntent, rendering the statenents fal se when
made. However, under Massachusetts |law, ajury cannot infer contrary
intent at thetinme of the representationfromthe nere fact that the

conpany took contrary action at alater date. Zhang v. Mass. Inst. of

Tech., 46 Mass. App. . 597, 708 N. E. 2d 128, 134-35 (1999); see al so

Carroll v. Barberry Hones, Inc., No. 976418, 1999 W. 1204020, at *4

(Mass. Super. . Cct. 22, 1999) (order on notion for summary j udgnent)
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(fact that defendant followed a di fferent course nonths | at er does not
support a finding of earlier intent to m srepresent); Connolly v.

Rochest er Shoe Tree Co., Inc., No. 935190H, 1994 W. 879515 ( Mass.

Super. C. Nov. 8, 1994) (where change of circunstance | ed def endant to
abandon al | eged prom se, no basistoinfer intent tomsrepresent). In
order to showthat the representations about whet her MassMut ual woul d
of f er a package were fal se, the plaintiffs needed to of fer evi dence
that, at the time of the representations, MassMutual had sone present
intention to offer such a package in the future. Using the
Massachusetts | awstandard for determning the falsity of an assertion
concerning a future event, we hol d that none of the statenents that
there woul d be no package was false at the tinme it was nade.
The record cont ai ns no evi dence that inthe period fromMarch
or early April until m d- Septenber there were any "proposal s urging
such changes [in benefits] on the table," to use the | anguage of

Rodowi cz 1.1 192 F.3d at 174. The VTP was not even a glimer in

1 The cl osest case we have found is McCall v. Burlington
N. Santa Fe Co., 237 F. 3d 506 (5th Gr. 2000), cert. denied, 122
S. . 57 (2001), and it is in accord. The conpany in the
MCall case offered a separation pay plan in 1991. 1d. at 5009.
The pl an description stated that the conpany had not determ ned
whet her there would be additional voluntary severance plans;
however, managenent had decided that iif there were any
addi tional plans, "the benefits would not be as good as those
contained in this plan.” [d. at 510. In 1995, the conpany
offered another voluntary severance plan which had better
benefits than those in the 1991 plan. |d. Plaintiffs, who had
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managenent’s eye until Septenber 17, when t he CEO ordered Paj ak to
devel op a proposal for areductioninforce. | ndeed, Pajak, the Chief
Qperating O ficer, testifiedthat "t here was not hi ng on ny agenda t hat
indicated in June of '"92 that there was going to be any changes
what soever, packages or anything." Simlarly, Cow es’s undi sputed
testinony is that she had noinformation about the VIPin the spring
and sumrer of 1992 and Dawn Scaporatti, a financial consultant at
MassMut ual who wor ked on bot h t he March anal ysi s and t hen on devel opi ng
the VTP program testifiedthat she did not work on any such project in
t he nont hs bet ween March and Septenber. Mreover, follow ng the
Septenber 17 directive, Alfano and her teamhad to work virtually
around the cl ock i n order to have sonething ready to present first to
V\heel er on Sept enber 25, and then to t he Board on Cctober 12; they did
not sinply pull out an ol der plan for presentationtothe Board. In
addition to this uncontroverted evidence that no one at MassMiut ual was
devel oping a plan fromApril to Septenber, there was no evi dence to
support the plaintiffs' suggestion that, throughout this peri od,

managenent consi dered a plan of sone sort to be inevitable (and

t aken the 1991 severance plan, sued. Wiile the 1991 pl an was an
ERI SA plan, the court's holding was on a non-ERI SA point. The
court held that the action for breach of fiduciary duty based on
a material msrepresentation failed because the statenent was
true at the tine it was nade. |1d. at 511.
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certai nly no evidence t hat managenent consi dered a non- ERI SA pl an to be
i nevitable).

Thi s | eaves only t he portion of the statenent that Rodow cz
cl ai ns Laura Cowl es nade to hi mi n | at e August or early Sept enber, that
t he Board of Directors had consi dered a retirenent enhancenent package
and rejected it. Any statenent that the Board had consi dered and
rej ected a package, if nmade, was false. The only change to the
retirement benefits programthat the Board had consi dered was t he
change of retirenent age to 62, whi ch t he Board approved in 1991. The
Board had not been presented with any reduction in force options,
because t he MassMut ual t op managenent had rej ect ed such an option. In
fact, Pajak was rather enphatic in his trial testinony about his
di sfavor for retirenment enhancement packages. Nonet hel ess, Rodowi cz
di d not present his case as relying on any distinction between the
Boar d and upper managenent and testifiedthat "if [ Cowl es] told ne t hat
t here was a package, | woul d' ve wi thdrawn ny notice of retirement." At
the time of Rodow cz's question, Cowl es could not have truthfully
stated that there woul d be a package or that a package was being
consi dered. Astatenent that seni or managenent had consi der ed and
enphatically rejected aretirenment buy-out package woul d have been
entirely accurate. Such a statenment could be consi dered an even
stronger representation that nothi ng was forthcom ng, because no pl an

coul d even be put before the Board unl ess seni or managenent approved
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it. The distinction between the Board's rejection and senior
managenment's rejection is therefore not material. It was sinply
Rodowi cz's ill fortune that wi thinweeks of his retirenment, nmanagenent
made a di fferent deci sion as to whether to consi der offering any extra
severance benefits.

B. Jury lnstructions

G venthis | ack of evidence, howthento explainthe jury
verdict? Wethinkit arose fromthe peculiar |itigation history of
t hi s case and froma t heory advanced by pl ai ntiffs whi ch has no support
inthelaw, but which appears, in conbinationw thRodow cz 1, to have
influenced the jury instructions and led to error.

Over MassMutual ' s objection, the court adm tted evi dence of
t he conpany’ s consi deration and rejectionin 1990 and 1991 of possi bl e
early retirenment and reductioninforce prograns. The evi dence was
adm tted as background useful tothejury. MassMutual’'s appell ate
argunent that t he evi dence was i nadm ssi bl eis of no present concernto
us; we are, however, concerned by howplaintiffs’ counsel used t hat
evi dence.

The pl aintiffs advanced a t heory, over objection, that the
m srepresentation cl ai mcoul d be proven because the VIPwas sinply the
cul m nati on of a process that beganin 1990 and conti nued t hrough t he
consi deration of the vari ous ot her pl ans and opti ons t hat MassMit ual

had considered and rejected. The theory was that the conpany
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considered areductioninforce norethan a year earlier in 1991, and
per haps even earlier, and so the VTP coul d be seen as the ulti mate
solutionto the financial probl emthat the conpany confronted in 1991
and continued to confront in 1992. The plaintiffs argued that these
draft plans evinced a trend which the jury could infer would | ead
inevitably to the conpany' s adopti on of an enhanced benefits package.
And so, the plaintiffs argued, the Human Resources representatives
wer e obl i gated either torespond "no coment” or to acknow edge t hat
there m ght well be a package offered inthe future. The district
court aptly described this as the "this was all one process" theory.
That the jury proved receptive tothe argunent i s, we think,
shown primarily'? by its questionsubnmttedtothetrial judge after

del i berations had begun:

12 The jury also | ater asked:

Was the defendant legally required to disclose to the
plaintiffs they were discussing options for a
reduction in force?

The court answered there was no affirmative obligation, but that
I f MassMutual were asked, it would have sonme duty to disclose.

This exchange is significant in tw ways. Since the
evi dence showed there were no such "di scussions" at the tine of
the alleged mi srepresentations, the jury could only have been
referring to the 1990, 1991, and 1992 discussions. This again
evi dences adoption of plaintiffs' "all one process" argunent.
Secondly, as to the discussions of ERI SA plans, ER SA |aw
precl udes those discussions as being a basis for disclosure
liability, unless the plan is under "serious consideration," see
Vartani an, 131 F. 3d 267.
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|s the "m srepresentation of the fact” Related to (one)
knowl edge of the devel opnent of any plan, or, (two) the
final plan, "the voluntary term nation plan?"
The district court, over MassMiutual’'s objection, replied:
t he m srepresentation of fact coul d possibly relate to both
t he vol untary term nati on pl an and any ot her pl an so | ong as
the m srepresentation satisfies the five criteri[a].
The district court understandably felt that Rodow cz | conpelledthis
instruction.®® |In the abstract, such an instruction would not

necessarily beincorrect: if there were evi dence of sone f ormof ot her

planinformtionduringthe periodfromApril to early Septenber 1992

13 W think the confusion stens from the m staken
| npression that the summary judgnent record and the trial record
were the sanme. The denial of summary judgnent in Rodowi cz | was
premsed on a "fact" that was reported in the district court
opi nion and was apparently undi sputed at the sumrary judgnent
phase -- that "Alfano . . . perfornfed] a thorough anal ysis of
t he possible costs and benefits of a reduction in force in the
nont hs between March and Septenber 1992." Rodowi cz, 3 F. Supp.
2d at 1485 (enphasis added). That fact was accepted as true for
summary | udgnent purposes by the Rodowicz | court, 192 F. 3d at
167. The "fact" was apparently proposed by plaintiff and
apparently, although wongly, not disputed by MassMutual before
the trial court at the sunmary judgnment stage. Nor did
MassMut ual dispute this "fact" before this court in Rodow cz |
From smal | acorns of error, gnarled trees do grow. On this key
poi nt, the summary judgnent record and the trial record diverge.
There was no evidence introduced at trial that any such work was
done between early April and Septenber 17. Nor was there any
evidence that would support an inference, asserted by the
plaintiffs before the Rodowi cz | court, that CEO Wieel er had an
on-going intention to i nplenent a reduction in force programand
was using an on-going, if staccato, planning process to nove
toward that goal.
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t hat rendered t he statenents m srepresentations, evenif the plan were
not the VTP plan, thenthe jury couldconsider it. But there was no
evi dence presented t hat any plan -- or even any plans for a plan --
exi sted or was bei ng di scussed at all duringthe rel evant ti ne peri od.
There was only the plaintiffs' "this was all one process theory, " whi ch
i s based on the fl awed prem se t hat a proto-pl an, once consi dered by a
conpany, can go i nto deep stasi s, and any pl an that eventual | y energes
is inevitably its progeny. To the extent the jury instruction
count enanced that theory, it was in error.

The "all one process" theory is not only factually
unsupported, but al solegally untenable here. It was not countenanced

by Rodowi cz I. A conpany may consi der and rej ect a series of benefits

pl ans over years. |Infact, there was evi dence presented at trial that,
prior to Al fano t aki ng over t he Human Resour ces di vi si on, managenent
had consi der ed possi bl e "wi ndow' pl ans i n 1975, 1980, 1981, 1983, 1985,
1987, and 1989, none of which were ever i nplenmented. The nere fact
t hat a conpany had consi dered of feri ng a package, or had eval uated t he
possibilities for one, does not permt aninferencethat a conpanyis
m srepresenting when it accurately represents that, at agiventine, it
has rejected a particul ar benefits option or that it then has nointent
t o of fer enhanced benefits. Under plaintiffs' theory, MassMitual woul d
be liable for msrepresentationfor accurately representingthat it had

rej ect ed enhanced benefits packages and had no present plans to offer
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any, sinply because it had consi dered pl ans i nthe past and m ght wel |
consider themin the future. To uphold this theory would create a
ni ght mari sh scenari o for both conpani es and enpl oyees. Under such a
| egal regine, aconpany woul d have a di si ncentive to adopt a pl an once
it had rej ected past options, or evento consi der adopting pl ans t hat
it mght eventually reject, for fear of futureliability. Such a
regime woul d | ead to the dem se of voluntary term nation benefit or
enhanced retirenment benefit packages and so work to the detri nment of
enpl oyees.

Secondl y, under Rodowicz | and at |l east until the state

courts define the | aw, * Massachusetts enpl oyers face different
obligations as to disclosures and representati ons made, dependi ng on
whet her the pl an bei ng consi dered i s an ERI SA pl an or not. The prior
proposal s on which plaintiffs' "thisis all one process"” theory rests

i ncl ude ERI SA pl an proposals. It passesirony tousethe fact that a

14 Massachusetts may, as it has done in the areas of
defamati on and privacy, recognize a privilege to protect forns
of corporate comuni cation needed to run a business. See Bratt
v. Int'l Bus. Mach. Corp., 392 Mass. 508, 467 N E 2d 126, 131,
134-36 (1984). As nunerous courts have recognized in the
context of ERISA plans, it nmakes little sense to inpose a duty
on conpani es to disclose the nost prelimnary of investigations
into possi ble enhanced benefits prograns, nmany of which die
qui ckly on the vine. See, e.qg., Vartanian, 131 F. 3d at 269-70;
Hockett v. Sun Co., Inc., 109 F.3d 1515, 1522 (10th G r. 1997);
Fi scher v. Philadelphia Elec. Co., 96 F.3d 1533, 1538-39 (3d
Gr. 1996).
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conpany consi dered an ERI SA pl an proposal, which would preenpt
applicationof astatelawstandard of di scl osure, as a platformfor
liability in these circunstances.

There is sinply no evidence inthe trial testinony that
MassMut ual had any i ntention, as of the date t he statenents were nade,
of proposing or i npl enenti ng an enhanced benefits package of any sort.
Because t he evi dence was i nsufficient and there was i nstructi onal error
as well, we need not reach MassMutual s ot her issues. Likew se,
because the plaintiffs’ cross-appeal goes only to damages, it too need
not be addressed.

The verdict is vacated and the case remanded with

i nstructions that judgnent be entered for the defendant. No costs are

awar ded.
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