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LYNCH, drcuit Judge. This is an appeal from a

district court decision granting a petition for a wit of habeas
corpus in the context of a renoval order issued by the Board of
| mmigration Appeals. W affirmthe district court, though on
al ternate grounds.

John Brian Attwood is a native and citizen of Canada
who was admitted to the United States as a |awful pernmanent
resi dent on January 16, 1963. On My 24, 1995, Attwood pled
guilty to trafficking in cocaine, and was sentenced to a term of
i mprisonment of five to seven years (ultimately he served only
four years and eleven nonths). On April 18, 1996, the
| mmigration and Naturalization Service issued, signed, and dated
an Order to Show Cause chargi ng Attwood wi th deportability under
sections 241(a)(2)(A)(iii) and 241(a)(2)(B) (i) of the
| mm gration and Nat ural i zati on Act , 8 usS C 88
1251(a)(2) (A (iii) and 1251(a)(2)(B)(i) (1994), as an alien
convicted of both an aggravated felony and a controlled
subst ance violation. The OSC, however, was not served on
Attwood until June 6, 1996, and was filed with the immgration

court on July 8, 1996.



Attwood conceded proper service of the OSC and
deportability before the i nmgration judge, but requested | eave
to file for relief in the formof a discretionary waiver under
former 8 212(c) of the INA'* The immgration judge denied his
request for leave to file for § 212(c) relief, holding that his
consideration for such relief was precluded under 8§ 440(d) of
the Antiterrorismand Effective Death Penalty Act,? and on June
18, 1997, ordered Attwood deported. Attwood appealed this
decision to the Board of Inmgration Appeals, and on May 19,
1998, the BI A denied Attwood' s appeal .

Attwood then filed a petition for a wit of habeas

corpus in federal district court, challenging the denial of his

L Section 212(c) of the INA (as it existed before April
24, 1996, as codified at 8 U S.C. 8§ 1182(c) (1994)), "although
explicitly directed at certain excludable aliens not yet
admtted, had been read to give the Attorney Cenera
di scretionary authority to waive deportation for aliens already
within the United States who were deportable for having
conmtted aggravated felonies or controlled substance

viol ations.” Wal l ace v. Reno, 194 F.3d 279, 281 (1st Cr.
1999). Such wai ver was precluded for aggravated fel ons who had
served five years or nore in jail. 1d. (citing Inmgration Act

of 1990, Pub. L. No. 101-649, 8§ 511(a), 104 Stat. 4978, 5052).

2 Enacted on April 24, 1996, § 440(d) of AEDPA revised
§ 212(c) of the INAto elimnate the availability of waiver for
al i ens convi cted of nost drug of fenses, regardl ess of the anount
of time served. See Wllace, 194 F.3d at 281.
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request for consideration for 8§ 212(c) relief on several
grounds. First, Attwood contended that since the I NS had i ssued
(and signed) the OSC on April 18, 1996, he was in deportation
proceedings prior to the enactnment of AEDPA 8 440(d), and
therefore its limtations on waiver are inapplicable to his

case. See Wallace v. Reno, 194 F.3d 279, 286-87 (1st Cr. 1999)

(considering a case where the OSC was served but not filed prior
to AEPDA's enactnent and finding that 8 440(d) did not affect
the statutory entitlenent to consideration for 8§ 212(c) waiver
i n such a case because deportation proceedi ngs had al ready begun
prior toits enactnment). Attwood also argued that retroactive
application of AEDPA 8 440(d) in his case, where he pled guilty
to the crinme before AEDPA' s enactrnent, would violate principles
of providing fair notice and protecting reasonabl e expectations
and reliance interests. Finally, Attwod said that the refusa
to afford himconsideration for 8 212(c) relief violated equal
protection and due process.
The district court granted Attwood's petition

Ext endi ng t he reasoni ng of WAl |l ace, the district court concl uded
t hat deportation proceedi ngs agai nst Attwood fairly began on the
date the OSC was issued by the INS (April 18, 1996), not the
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date that he was served (June 6, 1996). This determ nation
pl aced the initiation of deportation proceedi ngs agai nst Attwood
prior to the enactnent of AEDPA and therefore rendered his
application for 8 212(c) relief outside of AEDPA s statutory
bar .

The |INS appeals, contesting the district court's

determ nation that the deportati on proceedi ngs began on the date t he
OSCwas i ssued and not the date it was served. Attwood responds, both
defending the district court's determ nationthat deportati on proceeds
had fairly begun and agai n rai sing his argunents that evenif they had
not, application of AEDPA 8§ 440(d) in his case woul d vi ol at e ot her

f undanment al principl es of fairness, due process, and equal protection.?

s Upon granting Attwood' s petition, the district court
remanded the case to the INS to consider whether, assum ng his
statutory eligibility for 8 212(c) relief, Attwood nerited that
relief in the exercise of discretion. Wile this appeal was
pendi ng, immgration proceedings resuned under the district
court's order, and on July 21, 2000, the immgration judge
granted Attwood a discretionary waiver. The I NS appealed to the
BIA challenging only Attwood's statutory eligibility for the
wai ver and not the immgration judge's favorable exercise of
di scretion. On Cctober 18, 2000, BIA dismssed the INS s
appeal, finding that it was conpelled to do so in |light of the
district court's determnation of statutory eligibility. At
oral argunent, it was suggested that these subsequent deci sions
render the current appeal noot, as the subsequent order of the
i mm gration judge granting Attwood relief is not properly before
the court. Wile it is correct that this order is not before
us, and hence our hol ding does not have direct |egal effect on
that order, this does not render the dispute between the parties
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At the time of Attwood's petition, a defendant in this
circuit who pled guilty prior to AEDPA' s enactnent was entitledto
consideration for 8§ 212(c) relief only if he coul d denonstrate act ual

reliance onthe availability of suchrelief. See Mattis v. Reno, 212

F.3d 31, 33 (1st Cir. 2000). Subsequent to the district court's
deci sion, the Suprenme Court addressed the avail ability of § 212(c)

relief tosuch defendants inINSv. St. Cyr, --- U S. ---, 121 S. Ct.

2271 (2001). InSt. Cyr, the Court held that "8 212(c) relief remains
avai lable for aliens . . . whose convi cti ons were obt ai ned t hr ough pl ea
agr eenent s and who, notwi t hst andi ng t hose convi cti ons, woul d have been
eligiblefor 8 212(c) relief at thetinme of their pleaunder thelaw
thenineffect.” 1d. at 2293. As the governnent has properly conceded
i n suppl enental briefing, this holding appliesto Attwood. Therefore,

on the ground that he pled guilty prior to the enactnment of AEDPA,

Attwood is, and was, entitled to a hearing on his request for a

di scretionary wai ver under 8§ 212(c).* W assune that, since Attwood was

noot. Rather, the INS and Attwood both have a continued stake
in the outcone of this appeal -- the BIA explicitly relied on
the district court's remand order in affirmng the immgration
judge, and a deci sion on appeal vacating that order woul d | eave
the INS free to pursue a renedy before the Board.

4 Because Attwood is entitled to consideration for 8§
212(c) relief under St. Cyr, we do not address the district
court's conclusion that deportation proceedi ngs had fairly begun
on the date of issuance of the OSC
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gi ven such a heari ng and awarded § 212(c) relief, our affirmance of the
district court's order will conclude this matter in Attwood's favor.

Affirned.



