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TORRUELLA, Circuit Judge. Plaintiff-Appellant Providence

Jour nal Conpany (the "Journal ") and Def endant - Appel | ee Provi dence
Newspaper Guild (the "Guild") were parties to a coll ective bargaining
agreenent. After adispute arose over theinterpretation of aclause
inthe agreenent, the Guildfiled agrievance. The parties submtted
the matter toarbitration, andthe arbitrator ruledinfavor of the
@Quild. The Journal thenfiledthis actionindistrict court seekingto
vacate the arbitrator's decision. Rejectingthe Journal's clains, the
district court granted sunmary j udgnent for the Quild. The Journal now
appeal s the district court's deci sion. Because we concl ude that the
arbitrator's interpretation of the collective bargai ni ng agreenent is
pl ausi bl e, we affirmthe district court’'s decisiontogrant summary
judgment for the Guild.
BACKGROUND

The Journal and the Guild were parties to a coll ective
bar gai ni ng agreenent (the "agreenent") that, by its terns, expired on
Decenber 31, 1999, but was | ater extended t hrough January 31, 2000.
Article XI X, Section 3 of the agreenment provides different
classifications of enployees with different parking benefits as
fol | ows:

(e) The Publisher shall provide enpl oyee parking in the

Conmpany' s Fountai n Street parking | ot onthe sane basis as

parking at that lot is offered to other enpl oyees of the
Conpany.



(f) The Conpany shal |l provi de free parking to enpl oyees who

areregularly requiredto maintainanautonobile for usein

t he performance of their duties.

(g) Enpl oyees who work fewer than five (5) days per week

shal |l be eligi bl eto purchase per di emparki ng passes from

t he Par kade Par ki ng Garage at not nore than four dollars

($4.00) per day. This provisionshall remainineffect for

the termof this agreenent or until the Conpany divests

owner shi p of the af orenenti oned garage, whi chever occurs
sooner.

Prior to February 1998, part-tine enpl oyees were abl e to use
their per diem parking passes without difficulty. Beginning in
February 1998, however, per di empass-hol ders were consi stently deni ed
access to t he Par kade Par ki ng Garage and were forced to park el sewhere
at a per di emcost between $6. 00 and $10. 00. Nevert hel ess, nenbers of
t he general public who purchased parki ng passes at a rate of $120 per
month were still granted access to the Parkade Parking Garage.

On March 11, 1998, the Guild filed a grievance with the
Journal. Invoking Article XI X, Section 3(g) of the agreenent, the
Qui l d requested t hat the Journal provide parking for all per di empass-
hol ders and rei nburse themfor the costs incurred while beingforcedto
par k el sewhere.

On November 3, 1999, the parties submtted the matter to
arbitration. At thearbitration hearing, the partiesinformally agreed
to bifurcate the issues of liability and damages. On Decenber 27,

1999, the arbitrator found that the Journal had viol at ed t he agr eenent

by not providing parkingto all per di empass-hol ders. The arbitrator
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ordered the parties towork together to fashion arenmedy that would
provi de parking to the pass-hol ders and woul d rei mburse themfor the
costs of parking el sewhere. The arbitrator al soretainedjurisdiction
over the case if the parties could not agree on a renedy.

After afailedneetingtocraft arenedy, the Journal filed
this actionunder 9 U. S.C. 8§ 10 of the Federal Arbitration Act ("FAA").?
The Jour nal sought to have the arbitrati on award vacat ed and t o deny
the Guild s grievance. The parties then filed cross notions for
sunmary judgnment. On July 25, 2000, Magi strat e Judge Lovegreen i ssued
a Report and Recommendati on, whi ch was subsequent |y adopt ed by t he
district court, granting summary judgment in favor of the Guild.

DI SCUSSI ON

A
Bef ore analyzing the nerits of the Journal's appeal, we find
it necessary to address ajurisdictional issuethat has receivedlittle
attentionthus far. Though neither party rai ses the issue,?thereis
a question as to whether the district court had jurisdictiontoreview

the arbitrator's decision. Because we believe that the holdinginHart

1 Asthedistrict court noted, jurisdictionactually exists under §
301 of the Labor Managenent Rel ations Act, 29 U. S.C. § 185.

2 Furthernore, when the parties, at our request, addressed the
jurisdictionissueinsupplenmental briefing, they both agreed that the
district court's exercise of jurisdiction was proper.
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Surgical, Inc. v. Utracision, Inc., 244 F. 3d 231 (1st Cir. 2001),3

extends to the facts of this case, we conclude that the district court
properly exercised its jurisdiction.

InHart, this Court heldthat inanarbitrationcasethat is
bifurcatedintoliability and damages phases, the arbitral award with
respect toliabilityis afinal award under the Federal Arbitration Act
("FAA"), 9U S C 8§1let seq., andis therefore subject toreviewhby
courts. 244 F.3d at 235. Qur hol di ng, however, was limtedto cases
inwhichtheparties, at the arbitration stage, hadformally agreed to
bi furcate arbitrationintoliability and danages phases. 1d. Thus,
the i nstant case presents us with the question that we expressly
declined to decide inHart - whether a partial arbitrati on award on
liability is reviewable in the absence of formal bifurcation.

To determ ne whether the arbitration award in Hart was

"final," and thus subject tojudicial review, this Court exam ned two
factors: (1) whether, and to what extent, both parti es had expressed an
intent to bifurcate, and (2) whether the arbitrator and the parties

understood the determnation of liability to be a final award.

3 AthoughHart invol ved a conmerci al arbitration award subject tothe
FAA and t he present case i nvol ves a | abor arbitrati on award enf orceabl e
under t he Labor Managenent Rel ati ons Act ("LMRA"), federal courtsrely
on FAAcases toinformtheir LMRA anal ysis. United Paperworkers Int'|
Union v. M sco, Inc., 484 U.S. 29, 40 n.9 (1987) (noting that federal
courts look tothe FAAfor guidanceininterpretingthe LMRA); Derwi n
v. General Dynam cs Corp., 719 F. 2d 484, 487-88 (1st G r. 1983) (sane).
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Applying this framework to the i nstant case, it is clear that
the partial award on liability shoul d be deenmed "final." On Novenber
3, 1999, the parties agreedto divide the arbitration hearingintotwo
parts: the first phaserequiredthe arbitrator to determ ne whet her the
col | ecti ve bar gai ni ng agr eenent had been vi ol at ed; and t he second phase
required himto fashion arenedy. The arbitrator acknow edged this
stipul ation of the parties by noting, "If | findaviolationof the
contract, | shouldretainjurisdictionfor purposes of facilitating
conpliance with arenedy." (Appellant's Suppl enental Brief app. 5).
Al evidencerelatedtotheissueof liability was then presentedto
the arbitrator, and shortly thereafter he i ssued his decision on
[iability. Indoingso, thearbitrator, inturn, "conclusively deci ded
every point required by andincludedin"” theliability phase. Trade &

Transp., Inc. v. Natural Petrol eumCharterers Inc., 931 F. 2d 191, 195

(2d Cir. 1991); MG egor Van De Mbere, Inc. v. Paychex, Inc., 927 F.

Supp. 616, 618 (WD. N. Y. 1996) (concluding that the parties’ deci sion
to bifurcate the issue of liability fromdamages reflects their
agreenent that the award on liability will be final).

It is evident fromthe Novenber arbitration hearing that the
parties i ntended, though never formally stated, to bifurcate the
proceedi ngs. They divided the arbitrationinto separate phases and
requested that the arbitrator retain jurisdiction over the remedy

issue. Infact, had the parties not been stipulatingto bifurcation,
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t her e woul d have been no need for the parties to specifically request
that the arbitrator retain jurisdiction over the renedi al phase.
Clearly, then, boththe parties and the arbitrator agreedto bifurcate
the arbitral proceedi ng and understood the determ nation of liability
to be a final award.

Al t hough our holdinginHart was limted to formal agreenents
to bifurcate, see 244 F. 3d at 235, we see no reason to fashion a
di fferent rul e when the bi furcati on has been i nformally agreed upon.
For that reason, we deemthe arbitrator's partial awardonliability
"final," and conclude that the district court properly exercisedits
jurisdiction over the case.

B.

Turning to the nmerits, the Journal argues that the
arbitrator's award shoul d be vacated because it fails todrawits
essence fromthe contract. In particular, the Journal faults the
arbitrator for inplying terns into the agreenent that were not
negoti ated by the parties and for i nproperly relying onthe parties’
past practice.

| n assessing the Journal 's cl ai ns, we note that judicial
review of an arbitration decision is extrenely narrow and

extraordinarily deferential. See Maine Cent. R R Co. v. Bhd. of

Mai nt enance of WAy Enpl oyees, 873 F. 2d 425, 428 (1st Gr. 1989) (noting

that judicial reviewof arbitration decisions "is anong t he narrowest
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known inthelaw'). Acourt cannot vacate an arbitral award as | ong as
the arbitrator i s even arguably construi ng the contract and acti ng

wi t hin the scope of his authority. United Paperworkers Int'l Unionv.

M sco, Inc., 484 U S. 29, 38(1987). Intheend, thecourt's task "is

limted to determning if the arbitrator's interpretation of the

contract isinany way plausible.” Labor Relations Div. of Constr.

| ndus. v. Int'l Bhd. Teansters, Local No. 379, 29 F. 3d 742, 745 ( 1st

Cir. 1994).

The Journal clains that the arbitrator failedto base his
deci sion on the pl ai n | anguage of the contract. More specifically, the
Jour nal notes that the express | anguage of Article Xl X, Section 3(Q)
provides only that covered part-tinme enpl oyees "are eligible to
purchase per di em parki ng passes.” Thus, the agreenent does not
guar ant ee enpl oyees the right to park, but only the right to purchase
di scount parki ng passes. The Journal, then, faults the arbitrator for
implying aterminto the agreenent that was not negoti ated by the
parti es.

To bol ster its argunent, the Journal points tothe plain
| anguage of the two paragraphs that precede Section 3(g). I n
particul ar, Sections 3(e) and (f) require that the Journal provide
"parking" to certain enpl oyees. Appellant argues that had the Guild

sought this nore generous | evel of parking benefit for the part-tine



enpl oyees, it could have done so t hrough negotiation of the sane
par ki ng | anguage into Section 3(g).

We are unpersuaded by the Journal's argunment, however,
because we find the arbitrator's decisionto be a plausible, comopn
sense interpretation of the agreenent’s plainlanguage. As noted,
Section 3(g) provi des enpl oyees with the right to purchase di scount
par ki ng passes. However, the agreenment is silent on what benefits
accrue to the hol der of a parking pass. Plain|anguage woul d seemto
di ctate that a parking pass entitles oneto actually park. O herw se,
the right to purchase a di scount ed par ki ng pass woul d be conpl etel y
meani ngl ess. It makes littl e sense that the parties bargai ned for
par ki ng passes that did not provide parking. Sinceit is a basic
princi pl e of contract | awthat constructi ons whi ch render contract

t erms neani ngl ess shoul d be avoi ded, see, e.g., System zed of New

England, Inc. v. SCM 1Inc., 732 F.2d 1030, 1034 (1st Cir. 1984)

(applying the "fam liar principle" that every part of a contract shoul d
be given "nmeaning and effect”), wefindthearbitrator'sinterpretation
consistent with the plain | anguage of the agreenent.

The arbitrator's conclusionis further supported by t he
parties' past practice. For four years prior to February 1998,
enpl oyees purchased di scount parki ng passes and were able to park
regul arly at the Parkade Garage. The arbitrator relied onthis past

practice as corroborating evidence for hisinterpretation of theterns
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inSection3(g). Becausethis Court allows arbitrators to use past
practice as aninterpretive device or as rel evant evi dence, we find no

error here. See United Steelworkers of Am v. Warrior & CGulf

Navi gation Co., 363 U.S. 574, 581-82 (1960) (" The |l abor arbitrator's

source of law is not confined to the express provisions of the
contract, as theindustrial custom- the practices of theindustry and
the shop - is equally a part of the coll ective bargai ning agreenent

al t hough not expressed init."); Strathnore Paper Co. v. United

Paperworkers Int'l Union, Local 197, 900 F. 2d 423, 427-28 (1st Cir.

1990) (noting that an arbitrator may factor past practiceinto his
deci si on when the contract does not expressly prohibit it).

The Jour nal argues, however, that the arbitrator i nproperly
relied onits past practice of honoring the parking passes. More
specifically, the Journal clainms that the arbitrator erroneously
el evated the parties' past practicetoatermof the contract. The
Journal offers no support for its bald assertionthat the arbitrator
substituted past practice for contractual terns. Instead, the record
shows that the arbitrator i nterpretedthe plainlanguage of Section
3(g) toinclude theright to park and, only then, used past practiceto
reinforce his conclusion. We find no error in this sound node of
anal ysi s.

CONCLUSI ON
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Because we find the arbitrator's deci sionto be a pl ausi bl e,
if not reasonable, interpretation of the collective bargaining
agreenment, we affirmthe district court's deci sion granting sumrary
j udgment for the Guild.

Affirnmed.
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