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COFFIN, Senior Circuit Judge. Appel | ant Del anot Basti en

claims that he is entitled to a new trial on his claim of
excessive force against appellee WIIliam Goddard because the
district court incorrectly instructed the jury that liability on
an excessive force claim depended upon a finding of "serious"
injury. We agree that the jury was inproperly instructed and
that the error was not harm ess. We therefore reverse and
remand for a retrial on that claim

|. Factual Backqground

We briefly review the facts as the jury could have found

them see Ranbs v. Davis & Geck, Inc., 167 F.3d 727, 730 (I st

Cir. 1999), limting our recitation to only so much of the
epi sode underlying this case as is necessary to set the stage
for our discussion. Appellant was ushered out of the Algiers
Ni ght Club in Wrcester, Massachusetts, in the early hours of
January 1, 1990 by four bouncers fromthe club and appellee, a
Worcester police officer who was assigned to the club that
ni ght . The men told appellant that he had had too much to
drink, although he maintained that he had drunk only half a
beer. Appellant, who is black and of Haitian descent,
conplained to the nmen that he was being unfairly ejected from

the club because of his race.



Qut side the club, verbal interaction between appellant and
the officer continued. A friend of appellant and another
acquai ntance came out of the club, and appellant repeated his
all egation that he was unfairly forced to |eave. Appel | ant
realized that he had left his coat inside, and someone went in
to retrieve it. A short tinme |later, as appellant prepared to
| eave the scene, he asked for appellee's name and told the
officer that he was going to the hospital for a blood test to
prove that he was not intoxicated. Some additional words were
exchanged, ! and appel | ee then pl aced appel | ant under arrest. He
was charged with disorderly conduct and di sturbing the peace.

Appel | ant i mmedi ately conpl ai ned that the handcuffs placed
on him were too tight and causing pain. No adjustnents were
made, > and appellant testified that he experienced additiona
harmduring the ride in the patrol wagon to the Worcester police
station because the driver of the van continuously applied the
brakes abruptly, causing himto bounce about the vehicle.

At the police station, appellant remai ned handcuffed for

approxi mately four nore hours, although he repeatedly requested

1 Appel | ee contends that, once appellant had his coat, he
becane agitated and started swi nging his arns.

2 Appellee testified that he checked the handcuffs and
determ ned that they were not too tight; appellant said the
of ficer did not exam ne the handcuffs.
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that the cuffs be renmoved or | oosened. A videotape of
appel l ant's booking was shown to the jury as evidence of his
physi cal condition after the handcuffs were renoved.® After
posting bail, he went to the hospital and was diagnosed wth
probabl e "post traumatic/occlusive |oss of sensation [in] both
hands of tenporary nature.” Fol low-up treatnment was
recommended. Other nedical records indicated that he may have
suffered a rotator cuff injury. Appel lant testified that he
experienced pain in his wists for a few nonths.

About six nmonths after the incident, the charges against
appel l ant were dism ssed. He subsequently filed this suit
claim ng that appell ee had violated his constitutional rights by
fal sely arresting himand using excessive force.?

At trial, the court instructed the jurors that they nust

find that appellant suffered "serious injury” to find appellee

3 The vi deotape was not made part of the record on appeal.
In his brief, appellant states that the tape shows that when he
was released from the handcuffs, "he was in such pain that he
was unable to dial a tel ephone nunmber and |ift the tel ephone
receiver." Appell ee does not in his brief dispute this
characterization of the tape. At argunment, his counsel
suggested that the jury could have found that appellant was
"hamm ng it up for the canera."

4 Appellant originally named nultiple defendants, including
the City of Worcester, but all besides Goddard were elim nated

fromthe case before trial. In addition, appellant voluntarily
dism ssed a state tort claim for malicious prosecution before
the jury deliberated. Federal and state civil rights clains

wer e merged.
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liable for excessive force. The jury returned a verdict in
favor of appellant on the false arrest claim but found no
liability on the excessive force claim On appeal, Bastien
chal l enges only the court's instruction on excessive force.

1. Discussion

Appel | ant argues that the district court erred by inposing
a "serious" injury requirement on the excessive force claim
His counsel initially pressed this argunent at a charging
conference outside the jury's presence, asserting that that was
not the standard for excessive force. The trial judge
di sagreed, noting that he nearly directed a verdict on that
claim "because of the issue of serious, permanent injury.”
Counsel renewed the objection following the charge: "I would
also like to state an objection as to the Court's charge that
M. Bastien be required to prove that he had a serious injury as
a result of the excessive force used by M. Goddard."

Prelimnarily, we address appellee's contention that the
i ssue was not properly preserved. He contends that appell ant
"stated no grounds for the objection” and failed to direct the
court to any authority that m ght cause it to reconsider. W
di sagree that counsel's effort to alert the court was deficient.
An attorney's obligation is to "stat[e] distinctly the matter

obj ected to and the grounds of the objection," see Fed. R Civ.
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P. 51, so that the trial judge has the opportunity to reconsider

and correct any error, Drohan v. Vaughn, 176 F.3d 17, 21 n.1

(I'st Cir. 1999); see also Wlson v. Maritine Overseas Corp., 150

F.3d 1, 7 (Ist Cir. 1998) ("The enphasis is not on the form of
obj ections, but rather on ensuring that the trial court had
actual notice of the nature and grounds of the objection.").

At the conference, counsel directly asserted that the
standard for excessive force did not include a finding of
serious injury. There was no inmprecision in the objection and
no confusion on the part of the court; to the contrary, the
judge contradicted counsel's statenment of the law, to which the
attorney responded, "OCkay. Note ny objection.”™ When the court
actually gave the charge, appellant's attorney repeated her
objection to the requirenment that Bastien show serious injury.

Appel | ee has cited no cases holding that, in addition to a
clearly stated objection, counsel nmust provide the court, on the
spot, with the | egal research underlying her position. It would
be ideal, of course, if an attorney | odgi ng an objecti on offered
the court photocopies of cases or citations to the precedent
substanti ati ng her contention that the court had erred. Pl acing
such an obligation on an attorney imrersed in daily trial
preparations, however, strikes us as wholly unreasonable. By

its ternms, Rule 51 does not require an attorney to be prepared
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at the tinme of trial to fully litigate his objection; the
crucial requirenent is to provide the court with an adequate
understanding of the asserted flaw in its charge. That
obligati on was net here.

Havi ng concl uded that appellant sufficiently preserved his
objection, we turn to the nerits and review the contested

instructi on de novo. See Ponce v. Ashford Presbyterian Comm

Hosp., 238 F.3d 20, 24 (lst Cir. 2001). Qur inquiry quickly
reveal s that appellant is correct that liability nay be inposed
for the use of excessive force even in the absence of a serious
injury. Excessive force clains arising out of arrests are
anal yzed wunder the Fourth Anmendnent's protection against

unr easonabl e sei zures, see Graham v. Connor, 490 U.S. 386, 394-

95 (1989), and the plaintiff

must denonstrate that the police defendant's actions
were not objectively reasonable, viewed in |ight of
the facts and circunstances confronting him and
wi t hout regard to his underlying intent or notivation.

Alexis v. McDonald's Rests. of Mass., 67 F.3d 341, 352 (Ist Cir.

1995) (citing Gaham 490 U.S. at 397). The rel evant
circunstances include "the severity of the crine at 1issue,
whet her the suspect poses an imediate threat to the safety of
the officers or others, and whether he is actively resisting
arrest or attenpting to evade arrest by flight." G aham 490

U S at 396.



Al t hough the severity of the injury also nay be consi der ed,

see, e.qg., Dean v. City of Wrcester, 924 F.2d 364, 369 (I st

Cir. 1991),° we have stated explicitly that a "serious injury"
is not a prerequisite to recovery:

[A] trialworthy "excessive force" <claim is not
precluded nerely because only mnor injuries were
inflicted by the seizure. See Lester [v. Chicago],
830 F.2d [706,] 714 [(7th Cir. 1987)] (finding
reversible error in district court "excessive force"
instruction which required jury to find "severe
injury," thus may have led jury to find for defendant
where plaintiff's physical injuries consisted only of
brui ses); see also Harper v. Harris County, 21 F.3d
597, 600 (5th Cir. 1994) (holding that plaintiff need
not prove "significant injury" to assert Fourth
Amendnent "excessive force" claim.

Alexis, 67 F.3d at 353 n.11.% That view is widely held. See,

e.qg., Kostrzewa v. City of Troy, 247 F.3d 633, 639 (6th Cir.

5> Qur discussioninDeanillustrates that the nature of the
infjury is only one anong nultiple factors to be considered in
eval uating an excessive force claim After exam ning other
factors, we observed that the reasonabl eness of the force used
there was confirnmed by "conpelling evidence that [plaintiff's]
alleged injuries . . . were mnor." Thus, plaintiff's claim
fail ed not because minor injuries are per se insufficient but
because they were insufficient to trigger an inference of
excessive force in that context: "the 'tense, uncertain, and
rapidly evolving circunstances' . . . surrounding the reasonably
percei ved need to subdue an armed felon on a busy city street.”
See 924 F.2d at 639 (quoting Graham 490 U. S. at 397).

6 Qur conclusion in the Fourth Amendrment context follows the
Suprene Court's explicit overruling of the "significant injury"
requirement in the parallel setting of excessive force clains
brought by prisoners under the Eighth Arendnent. See Hudson v.
MMIlian, 503 U S 1, 7 (1992). The Court there stated that
"[t] he absence of serious injury is . . . relevant to the
inquiry, but does not end it."
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2001) (excessive force clains can be nmaintained regardl ess of
whether injuries "left physical marks or caused extensive
physi cal damage," including, as in that case, when individual's

wrists are cuffed too tightly); Genn v. City of Tyler, 242 F. 3d

307, 314 (5th Cir. 2001);" Headwaters Forest Defense v. County

of Hunboldt, 240 F.3d 1185, 1199 (9th Cir.), vacated and

remanded on other grounds by 122 S. Ct. 24 (2001) ("[W het her

t he use of force poses a risk of permanent or significant injury
is a factor to be considered in evaluating the need for the
force used in a particular case — but it is certainly not

di spositive."); Lanbert v. City of Dumas, 187 F.3d 931, 936 (8th

Cir. 1999) (circuit has rejected the "significant injury"

“In Genn, the Fifth Circuit rejected a claim based on
ti ght handcuffing where the plaintiff's sole conplaint was that
one wist had become swollen, stating that "handcuffing too
tightly, w thout nore, does not anmobunt to excessive force." See
242 F.3d at 314 (enphasis added). The court, however,
reaffirmed the circuit's view that a showi ng of "significant
injury" is not required to prove excessive force. See id.
Rat her, "[t]he injury nust be nore than a de mnims injury and
nmust be evaluated in the context in which the force was
depl oyed. " Id. Thus, whether an injury is "de mnims" is
itself dependent upon the particular facts of the case. See
WIlliams v. Bramer, 180 F.3d 699, 703-04, clarified on reh'q,
186 F.3d 633 (5th Cir. 1999) ("[T]he anount of injury necessary
to satisfy our requirenent of 'sonme injury' and establish a
constitutional violation is directly related to the amunt of
force that IS constitutionally perm ssi bl e under t he
circunstances." (citation omtted)); cf. Neague v. Cynkar, 258
F.3d 504, 508 (6th Cir. 2001) ("[When there is no allegation of
physi cal injury, the handcuffing of an individual incident to a
lawful arrest is insufficient as a matter of law to state a
clai mof excessive force . . . .") (footnote omtted).
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requi renment for excessive force clains, requiring instead
"actual injury"); Ranbo v. Daley, 68 F.3d 203, 207 n.2 (7th Cir.
1995) (significant injury not required for Fourth Anmendnent
excessive force clainms); Wardlaw v. Pickett, 1 F.3d 1297, 1304
n.7 (D.C. Cir. 1993) (severity of injury a "relevant factor,"
but "we do not suggest that an individual npust suffer
significant injuries in order for the force used to be
unr easonabl e").

Appel l ee asserts that the court's charge effectively
communi cated the correct standard, despite the statenment that
the jury nust find a serious injury to find an unreasonabl e use

of force.® He contends that, because the court distinguished

8 The court's entire charge on excessive force was as
fol |l ows:

M. Bastien alleges that M. Goddard wused
excessive force against him by putting handcuffs on
himin an abusive manner; that is, M. Goddard pl aced
t he handcuffs on himtoo tightly and refused to | oosen
t hem when he conpl ai ned.

Now, not every wrongful act allegedly conmtted by
an individual rises to the level of a constitutional
violation. A police officer is entitled to use such
force as a reasonable person would think is required
to take someone arrested into custody, and this nmay
i nclude such physical force as i s reasonably necessary
to acconplish this | awful purpose. Whether a specific
use of force is excessive turns on factors such as the
severity of the crime, whether the suspect poses an
i medi ate threat, and whet her the suspect is resisting
or fleeing.
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nmere disconfort or pain fromthe type of injury necessary to
establish excessive force, the jury understood that "serious"
injury could be anything other than de mnims inpacts. I n
appellee's view, the jury verdict reflected a credibility
judgnment that Bastien was not as seriously injured as he
clai med, not a conclusion that his injuries were insufficiently
substantial to qualify as "serious."

Whil e the instruction and verdi ct may be susceptible to this
interpretation, we think it nore likely that the jurors would

focus on the requirenment of "serious" injury independently,

You should also consider whether M. Bastien
suffered a serious injury as a result of the amount of
force used by M. Goddard. If the application of
handcuffs was nerely unconfortable or caused pain
that is insufficient to constitute excessive force.
Therefore, if you find that M. Bastien did not suffer
a serious injury as a result of being handcuffed by
M. Goddard, then you nust find that the force which
M . Goddard used agai nst M. Bastien was reasonabl e.

The reasonabl eness of the use of force nust be
judged fromthe perspective of a reasonable officer at
t he scene. Thus, in order to determ ne whether M.
Goddard violated M. Bastien's right to be free from
t he use of excessive force, you nust consider whether
M. Goddard's actions were objectively reasonable in
light of the facts and circunstances confronting him
wi t hout regard to his underlying notive or intent. An
officer is not allowed to use any force beyond that
reasonably necessary to acconplish his | awful purpose.
Thus, if you find that M. Goddard used greater force
t hat was reasonably necessary in the circunmstances of
this case, you nust find M. Goddard liable for a
violation of M. Bastien's rights. (Enphasis added.)
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viewi ng the court's reference to particul ar kinds of non-serious
harm sinply as exanples of injuries that were not serious.
Certainly, jurors giving an ordinary nmeaning to the word
"serious" could conclude that an individual who suffered harns
beyond mere pain or disconmfort had not necessarily suffered a
"serious injury."

Appel | ee acknowl edges that Bastien offered testinony and
medi cal records tending to establish — if believed — that he

suffered nmore than disconfort or pain. See supra at 3-4

Jurors were told that that evidence was enough to establish
liability only if appellant's injury could be termed "serious."
Jurors instead shoul d have consi dered only whether the officer's
actions were unreasonably severe for the circunstances.

Such an error entitles appellant to anewtrial on his claim

only if it had a prejudicial effect. See Tiller v. Baghdady,

244 F.3d 9, 15 (Ist Cir. 2001) ("An error is harm ess when 'we

can say with fair assurance . . . that the judgnent was not
substantially swayed by the error.'" (citations onitted)); Cigna

Ins. Co. v. Oy Saunatec, Ltd., 241 F.3d 1, 8 (Ist Cir. 2001)
(preserved instructional error subject to harmess error
review); see also Fed. R Civ. P. 61. The jurors determ ned t hat
appellant was inproperly subjected to arrest, and they thus

inplicitly found that he should not have been restrai ned at all;
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we t herefore cannot say "with fair assurance" that, if properly
instructed, the jury would have rejected appellant's contention
that his Ilengthy, painful handcuffing, which had I|ingering
physi cal effects, amunted to unreasonable force in the
particul ar circunmstances. The error therefore cannot be deened
har m ess.

The judgnent of the district court is vacated, and the case

is remanded for a new trial on the excessive force claim
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