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SELYA, Circuit Judge. Like the contam nated property

that gave rise to it, the case before us demands careful
handl i ng. The pivotal question, heretofore untouched by any
appellate court, is whether the automatic stay provision of the
Bankruptcy Code, 11 U.S.C. 8§ 362(a), prevents a state from
simul taneously <creating and perfecting an environnmental
superlien on a debtor's property after the institution of a
bankruptcy proceeding. Both the bankruptcy court and the
district court answered this surpassingly cl ose question in the
negative, holding that the environnmental superlien evades the
grasp of the automatic stay. W affirm
l. BACKGROUND

The debtor, 229 Main Street Limted Partnership, owns
a shopping plaza on Main Street in Natick, Massachusetts (the
Property). For many years, a dry cl eaning business | eased space
in the plaza. As a result, the Property becanme profoundly
contam nated with chem cals and other pollutants. In tinme, the
Massachusetts Departnment of Environmental Protection (the
Commonweal t h) concluded that contam nation from the Property
posed a dire threat to drinking water in the town of Natick. To
avert this threat, the Commonweal th spent | arge suns of npbney on
energency cl eanup activities. It then sought rei nbursenment for

t hese expenses, along with assurances in respect to anticipated

- 3-



future expenditures, from the debtor. Mor eover, t he
Commonweal th infornmed the debtor, by letter dated Novenmber 5,
1998, that it intended to record a |lien against the Property to
secure present and future cleanup costs. See Mass. Gen. Laws
ch. 21E, 8 13 (the environmental superlien statute).

Initially, the debtor denied responsibility for the
contam nation and contested the dollar anopunt that the
Commnweal t h pl aced on cl eanup costs. Accordingly, it demanded
an adj udi catory hearing. See 310 C MR 8§ 40.1254. The hearing
noved slowy. Before it concluded, the debtor filed a voluntary
petition under Chapter 11 of the Bankruptcy Code, 11 U. S.C. 88§
1101-1174. By the debtor's own adm ssion, a principal reason
behind this filing was a desire to avoid perfection of the
Commonweal th's lien. To that extent, the maneuver failed; the
hearing officer ruled that the environmental superlien statute
fell within an exception to the automatic stay and refused to
adj ourn the adm nistrative proceeding.

The debtor countered by asking the bankruptcy court to
hold the Commonwealth in contenpt for continuing to press
forward in the postpetition period. The bankruptcy court
refused the debtor's request. When the debtor appeal ed, the
district court followed suit, ruling that the automatic stay did

not preclude continuation of the proceedings necessary to
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perfect the Commonwealth's environnmental superlien. See 229

Main St. Ltd. P ship v. Mass. Dep't of Envt'l Prot., 251 B.R

186, 193 (D. Mass. 2000). Thi s appeal ensued. Because its
resolution turns on questions of statutory interpretation, we

exerci se plenary review. See Soares v. Brockton Credit Union

(Ln_re Soares), 107 F.3d 969, 973 (1st Cir. 1997).

1. THE STATUTES

As this case perches at a crossroads formed by the
intersection of federal and state | aw, we set out the pieces of
the statutory puzzle before attenpting to fit themtogether. W
begin with famliar fare: the automatic stay provision.

The automatic stay, 11 U.S.C. 8§ 362(a), is one of the
fundament al protections afforded to debtors by the bankruptcy

laws. Mdatlantic Nat'l Bank v. N.J. Dep't of Envt'l Prot., 474

U.S. 494, 503 (1986). It gives debtors breathing room by
stopping collection efforts in their tracks and permtting their
resunption only when the stay is lifted by the bankruptcy court
or dissolved by operation of law. Soares, 107 F.3d at 975. To
accomplish these objectives, the statute provides that the
filing of a bankruptcy petition halts a wde variety of
specified creditor activities. See 11 U.S.C. 8 362(a). This
appeal does not require us to call the roll. It suffices for

present purposes to note that the stay applies, inter alia, to
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"any act to create, perfect, or enforce any |I|ien against
property of the estate.” 1d. 8 362(a)(4).

VWile the automatic stay is an inportant part of the
bankruptcy protection framework, it 1is not an absolute.
Congress has crafted certain exceptions to the automatic stay.
See id. § 362(b). One of them pertinent here, makes the
automatic stay inapplicable to "any act to perfect, or to
mai ntain or continue the perfection of, an interest in property
to the extent that the [bankruptcy] trustee's rights and powers
are subject to such perfection under section 546(b) of [the
Bankruptcy Code]." 1d. 8 362(b)(3). The conpanion statute, 11
U S . C. 8§ 546(b), limts the debtor's powers to avoid statutory
liens! by providing that they "are subject to any generally
applicable law that permts perfection of an interest in
property to be effective against an entity that acquires rights
in such property before the date of perfection.” Id. 8
546(b) (1) (A). Thus, sections 362(b)(3) and 546(b)(1)(A), read
toget her, plot the boundaries of the exception to the automatic

stay which is at issue here.

IMany of these statutes refer to the trustee in bankruptcy,
acting in the debtor's stead. For sinplicity's sake, we refer
t hroughout to debtors (although such references enconpass
trustees wherever applicable).
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To this point, we have been di scussing rel evant federal
statutes. But this appeal also involves a state environnental
superlien statute, Mass. Gen. Laws ch. 21E, 8 13 (formally known
as the Massachusetts O | and Hazardous Material Prevention Act).
The state | egislature designed this statute to assure the pronpt

and efficient cleanup of hazardous materials.? Acme Laundry Co.

v. Sec'y of Envt'l Affairs, 575 N. E. 2d 1086, 1089 (Mass. 1991).

It provides in pertinent part that once the Conmonweal th spends
noney assessing or cleaning up a polluted tract of land, it nay

pl ace a priority lien on that property:

Any liability to the commonwealth [for
cl eanup costs] shall constitute a debt to
the commonweal th. Any such debt . . . shall
constitute a lien on all property owned by
persons |iable under this chapter when a
statenent of claim namng such persons is
recorded, registered or filed. . . . Any

lien recorded, registered or filed pursuant
to this section shall have priority over any
encunbrance theretofore recorded, registered
or filed with respect to any site
described in such statenent of claim

Mass. Gen. Laws ch. 21E, § 13.

2At | east two Justices of the United States Suprenme Court
have signaled support for such state initiatives. See
Mdatlantic Nat'l Bank, 474 US. at 517 (Rehnquist, J.,
di ssenting) ("States retain considerable |atitude to ensure that
priority status is allotted to their cleanup clains."); Ohio v.
Kovacs, 469 U. S. 274, 286 (1985) (O Connor, J., concurring)
(suggesting that "a State may protect its interest in the
enforcenent of its environnental Ilaws by giving cleanup
judgnments the status of statutory |liens or secured clains").
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The question here 1is whether the environnmental
superlien fits within the exception described in sections
362(b)(3) and 546(b) of the Bankruptcy Code. The debtor argues
that the superlien falls outside the narrow boundaries of the
exception and thus succunbs to the automatic stay. The
Commonweal th denurs, maintaining that its superlien comes within
the safe harbor dredged by the exception and thus evades the
automatic stay. In the pages that follow, we exam ne these

dueling interpretations.

I11. THE STATUTES I N ACTI ON

Eligibility for the pertinent exception to the
automatic stay depends upon the existence vel non of three
el ement s: there nmust be (1) an "act to perfect” (2) an
"interest in property" (3) under circunstances in which the
perfection-authorizing statute fits wthin the contours of
section 546(b)(1) (A . We deal with the first two elenments in

Part 111 (A), reserving the third for discussion in Part I11(B).

A. Section 362(b)(3).

In parsing section 362(b)(3), we alter the natural
pr ogr essi on: because the question of what constitutes an
interest in property is crucial to the resolution of the

guestions that follow — both section 362(b)(3) and section
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546(b) (1) (A) contain an "interest in property" requirement —we
begin there.

1. "Interest in property.” The threshold question is

whet her the Commonwealth had a prepetition interest in the

Property.3 Although the parties are at | oggerheads on a variety
of issues, they are in perfect harnony on two inportant
prelimnary matters. First, the debtor acknow edges at this
point in the proceedings that it was indebted to the
Commonweal th under chapter 21E. This is as it should be, for
Massachusetts | aw makes it pellucid that once the Conmmonweal th
expends any funds in connection with the assessnent or cleanup
of a contam nated property, a debt is created. See Acne
Laundry, 575 N. E.2d at 1090. Second, it is beyond cavil that at
the time the debtor sought the protection of the bankruptcy
court, the Comonwealth had not recorded a lien against the
Property.

These agreed facts bring us to the crucial question:
Did the Commonwealth have an interest in the Property at the

time the debtor filed its bankruptcy petition? On that issue,

3The Commmonweal t h advances the argunent that an interest in
property need not arise prior to the filing of a bankruptcy
petition in order to qualify for consideration under section
362(b) (3). Because we find that the Comonwealth had a
prepetition interest in the Property, see text infra, we need
not reach the question of whether a postpetition interest,
standi ng alone, could satisfy this el enment of the test.
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t he harnony dissipates. The debtor contends that section
362(b)(3)'s "interest in property" requirenent only can be
satisfied by the existence, prepetition, of a lien; and that,
since no such lien was of record when the bankruptcy court's
jurisdiction attached, the Comopnwealth had no interest in the
Property (and, therefore, cannot qualify for the bal mof section
362(b)(3)). The Commonwealth sings a different tune. |t
asserts that the term"interest in property,” as used in section
362(b)(3), is broader than the term "lien"; and that it had a
prepetition interest in the Property arising out of a nedley of
factors, including its expenditures for cleanup, its right to
record a superlien, its notice to the debtor that it intended to
record such a |I|ien, and its taking of all possi bl e
adm ni strative steps toward recordati on.

We conclude that the term"interest in property"” is not
synonymous with the term "lien." In arriving at this
conclusion, we look first to the plain |anguage of section

362(b) (3). See Boivin v. Black, 225 F.3d 36, 40 (1st Gir. 2000)

(explaining that all statutory analysis nust begin with the

| anguage of the particular statute sub judice). The | anguage of

an unanbi guous statute normally determ nes its nmeani ng. Freytag

v. Comm ssioner, 501 U S. 868, 873 (1991); State of R 1. v.

Narr agansett |Indian Tribe, 19 F. 3d 685, 698 (1st Cir. 1994). It
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foll ows inexorably that when a statute's plain |anguage points
inasingle direction, aninquiring court ordinarily should | ook

no further. United States v. Hilario, 218 F.3d 19, 23 (1st

Cir.), cert. denied, 121 S. C. 572 (2000). These principles

apply here.

Congress is famliar with the word "lien," and used
that word frequently in drafting the Bankruptcy Code. E.g., 11
U S . C 88 361(a), 364, 544(a), 545. It is an orthodox tenet of
statutory construction that "where Congress includes particul ar
| anguage in one section of a statute, but omts it in another
section of the sane Act, it is generally presuned that Congress
acts intentionally and purposely in the disparate inclusion or
excl usion. " Duncan v. Walker, 121 S. Ct. 2120, 2125 (2001)

(quoting Bates v. United States, 522 U. S. 23, 29-30 (1997)).

Honoring this tenet, we ascri be consi derabl e significance to the
fact that section 362(b)(3) uses the term"interest in property”
rather t han t he term "lien."

G ving Congress's word choices their full effect is an
especially attractive option here. After all, the text of
section 362(b)(3) is straightforward and |eads to a perfectly
pl ausi ble result. That makes the case for plain neaning

extremely conpelling. See Pritzker v. Yari, 42 F.3d 53, 67-68

(1st Cir. 1994) ("As a fundanmental principle of statutory
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construction, we will not depart from or otherw se enbellish

the |anguage of a statute absent either wundeniable textual
anbi guity or sone ot her extraordi nary consi deration, such as the
prospect of yielding a patently absurd result.”). W therefore
conclude that the term"interest in property” as used in section

362(b)(3) is broader than the term"lien."” Accord Lincoln Sav.

Bank v. Suffolk County Treasurer (ln re Parr Meadows Racing

Ass'n), 880 F.2d 1540, 1548 (2d Cir. 1989) (finding that state's
interest in property dated fromthe assessnent of real property
t axes rather than fromthe recordation of a tax lien);* Maryl and

Nat 'l Bank v. Mayor & City Council of Baltinore (ln re Maryl and

G ass Corp.), 723 F.2d 1138, 1142 (4th Cir. 1983) (concluding

that state had an interest in real property, in the form of a
right to require that sale proceeds be applied first to taxes
due at the tine of sale, notw thstanding absence of lien); Fitch

v. Jones & Lamson Mach. Co. (In re Jones & Lamson Mach. Co.),

113 B.R 124, 129 (Bankr. D. Conn. 1990) (finding that interest

“To be sure, the specific holding in Parr Meadows has been
rendered moot by the enactnment of 11 U S.C. § 362(b)(18)
(providing that the filing of a bankruptcy petition does not
operate as a stay "of the creation or perfection of a statutory
lien for an ad val orem property tax . . . if such tax comes due
after the filing of the petition"). The reasoning of the Parr
Meadows court nonethel ess remains instructive, and we cite to
t he opinion on that basis.
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in property arose when enployees performed services for the
debtor rather than when |ien was created).

In an effort to force-feed its narrow construction of
the phrase "interest in property,” the debtor points out that
t he Bankruptcy Code defines a lien as an "interest in property”
(specifically, as an "interest in property to secure paynent of
a debt or performance of an obligation,” 11 U S.C. § 101(37)).
But the nmere fact that a lien is one kind of interest in

property does not mean that a lien is the only kind of interest

in property recognized by section 362(b)(3). Ct. Maryl and
d ass, 723 F.2d at 1141-42 (finding that the term "interest in
property,” as used in 11 U S.C. 8 546(b), is not limted to
liens).

Finally, the debtor adverts to decisions that have
equated an interest in property under section 362(b)(3) with a

lien. E.qa., Eaquibank, N. A v. VWieeling-Pittsburgh Steel Corp.,

884 F.2d 80, 85 (3d Cir. 1989) (equating "interest in property"
with "lien" in context of real property taxes). W t hal ,
“[p]roperty interests are created and defined by state |aw "

Butner v. United States, 440 U. S. 48, 55 (1979), and these cases

often turn on differences in state law, e.q, CS First Boston

Mortgage Capital Corp. v. RV _Centennial P ship (lLn_re RV

Centennial P ship), 202 B.R 774, 777 (Bankr. D. Colo. 1996)
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(di stinguishing case from sinm|ar bankruptcy cases based upon
differences in state property law). The fact that "interest in
property" and "lien" may be synonynous under the |law of a
particul ar state or under a particular state statute does not
render the ternms coextensive for purposes of the Bankruptcy
Code.

That ends this phase of our inquiry. We hol d that
"interest in property,"”™ as that termis used in 11 US. C 8§
362(b)(3), is wunequivalent to, and broader than, the term
"l'ien.” Wth that definitional building block in place, we nove
to the question of whether, under Massachusetts |aw, the
Commonweal th had an interest in the Property.

The parties reasonably assune that, under the
envi ronment al superlien statute, a debt cones into being once
t he Commonweal th has incurred expenses relating to the cleanup
of a particular piece of property; the debt ripens into a lien
when recorded; and recording the lien simultaneously perfects
it. See Mass. Gen. Laws ch. 21E, § 13. But these reference
points have |limted utility for purposes of our inquiry: after
all, a section 13 debt is not an interest in property, see lnre

Mcrofab, Inc., 105 B.R 152, 159 n. 10 (Bankr. D. Mass. 1989),

and, as discussed above, the term"lien" cannot be enpl oyed as

a proxy for an "interest in property.” Thus, we search for
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gui dance beyond the four corners of the environnmental superlien
statute.

In Acne Laundry, the Massachusetts Supreme Judici al

Court (SJC) dealt extensively with the superlien statute. While
the court did not directly answer the question before us, its
di scussion is quite hel pful. For exanple, the SJC |imed the
statute's central purpose: to assure that the costs of
envi ronnmental cleanup are "borne by those who are responsible
for the rel ease because they own or owned the |and or because
they caused the spill."™ 575 N E. 2d at 10809. The i nportance
that the |l egislature attaches to this goal is illustrated by the
severe sanctions inposed on those who violate cleanup orders.
See Mass. Gen. Laws ch. 21E, § 11 (providing for civil
penalties, fines, and inprisonnent). The SJC also nmade clear
that the liability created by the Commonweal th's expenditure of
funds i s wi de-rangi ng, enconpassing future costs and i medi ately

triggering the right torecord alien. Acne Laundry, 575 N. E. 2d

at 1090.

In this case, the debtor was |iable to the Commonweal th
for past and future cleanup costs; the Commonwealth had a
present right to record a lien on the Property; and it had set
that process in notion by notifying the debtor of its intentions

and participating vigorously in the adm nistrative hearing
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process. View ng these facts through the prismof Acne Laundry,

we conclude, as did the district court, 229 Main St., 251 B.R

at 192, that this anmal gam — the Commonwealth's expenditures,
together with its notice of intent to record a lien and its
tenaci ous pursuit of that lien through adm nistrative channels
—sufficed to satisfy section 362(b)(3)'s "interest in property”
requirenment.

We find support for this conclusion in the only

reported case directly in point. In that case, |In re Perona

Bros., Inc., 186 B.R 833 (D.N.J. 1995), the district court

considered the question of a state's prepetition interest in
property in the context of an environmental superlien and
concluded that far |less than what exists here was sufficient to
establish such an interest. The court determ ned that New
Jersey obtained an interest in the debtor's property on the date
the state notified the debtor that it would place a
superpriority lien on the property if it had to comrence the
cl eanup of toxic waste. |d. at 839. Although the state's only
prepetition act was this notice —the totality of the state's
cl eanup efforts occurred postpetition, id. at 835 —the court

found that solitary act sufficient to establish an interest in

the property. [ d. If the facts of Perona Bros. yielded an
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interest in property, then a fortiori, the facts of the instant
case can yield no |ess.

2. "Act to perfect."” We next turn to the "act to

perfect™ requi rement of section 362(b)(3). When the
Commonweal t h t akes the step of recordi ng under the environnent al
superlien statute, that act both creates and perfects its |ien.
See Mass. Gen. Laws ch. 21E, 8§ 13. The debtor points out that
whil e the automatic stay applies to "any act to create, perfect,
or enforce,” 11 U S.C. 8 362(a)(4), section 362(b)(3) only
exenpts acts to perfect.?® Based on this discrepancy, it
concl udes that an act which sinultaneously creates and perfects
cannot qualify for an exception to the automatic stay under
section 362(b)(3).

At first glance, there seens to be a deep division of
authority on this point — sonme bankruptcy courts permtting
si mul t aneous postpetition creation and perfection of an interest
in property pursuant to section 362(b)(3) and others prohibiting
such a step. But this is not the issue that actually divides
those courts. Instead, the courts split over the issue of what

constitutes an interest in property, and that divergence drives

5k'n ternms, the statute also exenpts acts to mamintain and
continue perfection. 11 U S.C. 8§ 362(b)(3). Those categories
are irrelevant for present purposes (and, thus, we disregard

t hem .
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the seem ng disagreement over the status of "creation plus

perfection.” In other words, courts that hewto the proposition
that "interest in property" nmeans "lien" do not allow
si mul taneous postpetition creation and perfection of |iens,

while contrary-m nded courts tend to hold the opposite.
Thi s di chotony makes perfect sense. The availability
of Section 362(b)(3) generally is thought to depend upon the

exi stence of a prepetition interest in property. See 3 Collier

on Bankruptcy § 362.05[5] (Lawence P. King ed., 15th ed. rev.

2001) ("Section 362(b)(3) does not authorize the creation of new

rights or interests for the creditor."). But cf. supra note 3.

If the particular interest is alien, that lien nust be in place
prepetition before section 362(b)(3) can cone into play. An act
that both creates and perfects a |lien postpetition cannot so

qualify. See, e.qg., Louisville & Jefferson County Metro. Sewer

Dist. v. Excel Eng'g, Inc. (ln re Excel Eng'g, Inc.), 224 B.R

582, 589-90 (Bankr. WD. Ky. 1998) (refusing to recognize
validity of postpetition creation and perfection of nmechanic's
l'ien because creditor had no lien at the time debtor filed for

bankruptcy); Watervliet Paper Co. v. City of Watervliet (ILn re

Shor eham Paper Co.), 117 B.R. 274, 281-83 (Bankr. WD. M ch.

1990) (finding postpetition creation and perfection of property

tax lien barred by automatic stay because no prepetition
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interest existed); Equitable Life Assur. Soc'y v. Ballentine

Bros. (Inre Ballentine Bros.), 86 B.R 198, 201 (Bankr. D. Neb.

1988) (holding that creation of a postpetition tax | evy based on
a prepetition assessment was barred by the automatic stay);

North Side Lunmber Co. v. Indus. Indem Co. (In re North Side

Lunber Co.), 59 B.R 917, 921-23 (Bankr. D. O. 1986) (barring

filing of statutory lien that sinmultaneously created and
perfected an interest in property because lien did not exist at
the time of the bankruptcy filing).

Courts which recognize that there is no necessary
congruence between an interest in property and a lien end up in
a different place. Such courts routinely read the section
362(b)(3) exception to Ileave room for the sinmultaneous
postpetition <creation and perfection of |iens based on

prepetition interests in property. See, e.q9., In re Sunmt

Ventures, Inc., 135 B.R 483, 492 (Bankr. D. Vt. 1991) (allow ng

postpetition creation and perfection of tax lien based on

prepetition interest in formof tax assessnent); Jones & Lanson

Mach., 113 B.R at 129 (permitting postpetition creation and
perfection of mechanic's |lien where plaintiffs' work for debtor

constituted their prepetition interest in property); see also

Parr Meadows, 880 F.2d at 1548 (uphol ding, w thout discussion,

t he sinultaneous postpetition creation and perfection of a tax
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lien for section 362(b)(3) purposes where the county's
preexi sting tax assessnent constituted a prepetition interest in
t he property).

In our view, the plain | anguage of section 362(b)(3)
suggests the answer to the questi on of whether the environnent al
superlien statute's sinultaneous creation-plus-perfection nodel
fits under the statutory unbrella. The statute provides in

pertinent part that the automatic stay does not apply to "any

act to perfect . . . aninterest in property. . . ." Bearing in
mnd that "interest in property” is broader than "lien," see
supra Part 111 (A)(1), this |anguage appears to cover the
si mul taneous creation and perfection of a lien based on a

prepetition interest in property. An act that both creates and
perfects in one fell swoop is an act to perfect. Since section
362(b)(3) says that the filing of a bankruptcy petition does not
automatically stay an act to perfect, the sinultaneous
postpetition creation and perfection of a lien may cone within
the pertinent exception to the automatic stay so long as the
creditor holds a valid prepetition interest in the property.

We buttress this conclusion with two practical
observati ons. First, applying the debtor's interpretation —
t hat section 362(b)(3)'s use of the unenbellished word "perfect”

means that an act of conbined creation and perfection renains
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subject to the automatic stay —would | ead to an absurd result.
Under the debtor's theory, an act that effected the concurrent
creation and perfection of a lien would, at one and the sane
time, be both stayed (by section 362(a)(4)) and exenpted from
the stay (by section 362(a)(3)). W decline to indulge in so
schi zophrenic a readi ng of the Bankruptcy Code.

Second, statutory liens often are created and perfected
by the sanme act. Congress clearly intended section 546(b)'s
limtation on the debtor's avoidance power to extend to
statutory liens; after all, section 546(b) specifically refers

to section 545, which deals with the avoidance of statutory

i ens. Since Congress incorporated section 546(b) into the
section 362(b)(3) exception, it is logical to infer that
Congress intended that statutory liens would, at tinmes, be
exenmpt from the automatic stay. Under the debtor's

interpretation, a significant class of statutory |liens —those
that are created and perfected by the same act —woul d never be
exenpt fromthe automatic stay. It seens difficult to reconcile
this outcome with Congress's discernible intent.

For these reasons, we conclude that the act of
simul taneous <creation and perfection effectuated by the
Massachusetts environnmental superlien statute qualifies as an

"act to perfect” under section 362(b)(3).
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B. Section 546(b).

The Bankruptcy Code delineates the scope of a debtor's
power to avoid certain creditor initiatives. But this power is
circunscribed in certain respects. Insofar as it applies to

statutory liens, this power cannot be exercised to curtail "any
generally applicable |aw that permts perfection of an interest
in property to be effective against an entity that acquires
rights in such property before the date of perfection.” 11
US C 8§ 546(b)(1)(A). The purpose of section 546(b) is to
"protect, in spite of the surprise intervention of a bankruptcy
petition, those whom state |law protects by allowing them to
perfect their liens or interests as of an effective date that is

earlier than the date of perfection.” H R Rep. No. 95-595, at

371-72 (1978), reprinted in 1978 U.S.C.C. A N. 6327. For a

particul ar creditor to reach the haven contenpl ated by section
546(b) (1) (A), three elenents nust coal esce: (1) the creditor
must act pursuant to a |aw of general applicability; (2) that
| aw nust allow the creditor to perfect an interest in property;
and (3) such perfection nust be effective against previously
acquired rights in the property.

The first of these elenents requires |ittle discussion.
For a law to be "generally applicable,” it nust apply to cases

within and wi thout the bankruptcy sphere. See Makoroff v. City
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of Lockport, 916 F.2d 890, 892 (3d Cir. 1990). The debt or
concedes that the environnmental superlien statute here at issue,
Mass. Gen. Laws ch. 21E, 8 13, satisfies this definition. The
remai ning two elenments require nore detailed elaboration. W
consol i date our discussion of them

The debtor asserts that the superlien statute does not
permt "perfection of an interest in property to be effective
against an entity that acquires rights in such property before
the date of perfection.” 11 U S.C. 8§ 546(b)(1)(A). To support
this assertion, it makes three clains: that the Commonweal th
held no prepetition interest in the Property; that perfection
(here, the act of recording) is a prerequisite to establishing
priority, but no act of recordati on ever occurred; and that only
state statutes that contain specific "relation back"” |anguage
can cone within the parameters of section 546(b). W address
t hese clainms sequentially.

Accepting for argunent's sake the debtor's view that

section 546(b) requires a interest in property which arises

prepetition, we nonetheless find the debtor's ipse dixit that
the Commonwealth had no prepetition interest in the Property
forecl osed by our earlier determ nation that the Commopnweal th in

fact enjoyed such a prepetition interest. See supra Part

11 (A)(1). The debtor ninbly skips to another point —the | ack
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of a section 13 lien on the Property. To be sure, there is no
such lien —but that fact does not support the conclusion that
t he debtor draws fromit. The only reason that the Commonweal th
has not recorded a lien is that its efforts to convert its
interest in the Property into a full-blowm |ien have been
stalled by the debtor's demand for an adjudicative hearing
This circunstance does not preclude us fromresolving the issue
of whether the environmental superlien statute neasures up to
the specific requirenents inposed by section 546(b)(1)(A).
Last, the debtor suggests, citing a snippet plucked
fromsection 546(b)'s legislative history, that a state statute
must explicitly provide that perfection relate back to a
prepetition date in order to fit wthin the safe harbor
contenpl ated by section 546(b)(1)(A). There are three reasons
why we find this suggestion unconvincing. The short response to
it is that section 546(b)(1)(A) enunciates no such requirenent,
and courts cannot limt legislation by cavalierly conjuring up

qualifications that the |legislature has either eschewed or

negl ected to consider. See Brogan v. United States, 522 U.S

398, 408 (1998); United States v. Sebaggal a F. 3d

(1st Cir. 2001) [No. 99-1349, slip op. at 7-8]. Nor can
| egislative history save this sinking ship. VWhile legislative

hi story sonetimes can be a useful aid to statutory constructi on,
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recourse to it is inpermssible to vary the words of an
unanmbi guous statute where those words, straightforwardly

applied, yield an entirely plausible result. Nar r agansett

| ndian Tribe, 19 F.3d at 698; United States v. Charles George

Trucking Co., 823 F.2d 685, 688 (1lst Cir. 1987). That is the

case here.

The sockdolager is that the excerpt from the
| egislative history which the debtor hawks, read in context,
does not contradict the statutory text. That excerpt states
that "the rights granted under this subsection prevail over the
trustee only if the transferee has perfected the transfer in
accordance with applicable |aw and the perfection relates back
to a date that is before the comencenent of the case.” HR
Rep. No. 95-595, supra, at 371. Contrary to the debtor's
i nportuni ngs, this sentence does not inpose a specific relation-
back requirenment; it nmerely reiterates that, to qualify for the
saf e harbor, the perfection nust have a retroactive effect in

the sense that once an interest is perfected it wll take

priority over earlier perfected interests. See Klein v. Civale

& Trovato, Inc. (ln re Lionel Corp.), 29 F.3d 88, 93 (2d Cir.

1994) ("As long as an 'applicable law authorizes perfection
after another party has acquired interests in the property, a

lienor fits within the exception."); Inre Albert, 206 B. R 636,
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640 (Bankr. D. Mass. 1997) (explaining that, once perfected, a
lien that takes priority over earlier liens satisfies the

requi rements of section 546(b)(1)(A)); Ln re 1301 Conn. Ave.

Assocs., 117 B.R. 2, 11 (Bankr. D.D.C. 1990) (noting that
section 546(b) applies to any lien that takes precedence over an
earlier perfected interest in the property).

The debtor has one nore shot inits sling. It invites
us to accord decretory significance to the fact that the
| egi slative history nentions a section of the Uniform Comerci al
Code which contains an explicit "relation back"” provision,
UCC 8§ 9-301(2),% as an exanple of a statute that would find
sanctuary in the safe harbor created by section 546(b)(1)(A).
See H.R. Rep. No. 95-595, supra, at 371. Using this as a
springboard, the debtor |eaps to the conclusion that section
546(b) (1) (A) inplicitly requires that a qualifying state statute
contain an explicit "relation back™ provision. This is sinply
too nmuch of a stretch: while U C.C. 8§ 9-301(2) is one exanple
of a state statute that fits under the wi de unbrella of section
546(b) (1) (A), other types of statutes can find shelter there as

well. The key is not relation back, but, rather, whether the

®Under U.C.C. § 9-301(2) the perfection of a purchase noney
security interest within a certain interval relates back to the
date upon which the interest was acquired. See, e.q9., In re
Fiorillo & Co., 19 B.R 21, 23 (Bankr. S.D.N. Y. 1982).
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statute in question provides for an interest that, once

perfected, trunps earlier-filed clains. See Lionel Corp., 29

F.3d at 93; Albert, 206 B.R at 640; 1301 Conn. Ave. Assocs.

117 B.R at 11.

The three cases that the debtor cites in support of its
argument that section 546(b)(1)(A) requires an explicit
rel ati on-back provision — Mkoroff, 916 F.2d 890, Shoreham

Paper, 117 B.R. 274, and |In re Prichard Plaza Assocs. Ltd.

P'ship, 84 B.R 289 (Bankr. D. Mass. 1988) —are unhel pful. W
review them briefly.

Makorof f involved a situation in which |ocal taxing
authorities clained, pursuant to section 546(b)(1)(A), that they
had a right to a priority lien on the debtor's property to
secure unpaid property taxes accruing after bankruptcy
proceedi ngs had been instituted. 916 F.2d at 891. The court
found section 546(b) (1) (A) inapplicable because the debt did not
rel ate back to any prepetition interest in the taxed property.
Id. at 893-96. The case stands for the proposition that section
546(b) (1) (A) requires a prepetition interest, not for the
proposition that a statute nmust contain an explicit relation-
back provision to qualify under section 546(b)(1)(A).

Shoreham Paper is simlarly inapposite. There, the

bankruptcy court held that a tax lien created and perfected
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postpetition did not conme within the ambit of 546(b)(1)(A)
because the lien did not relate back to a prepetition date. 117
B.R at 281. The case states no rule requiring that a statute
have an explicit relation-back requirenment, and noreover, it is
di stingui shable on the ground that the actual anopunt of the tax
was determ ned, and the tax bill issued, after the taxpayer had
filed for bankruptcy. See id. at 275-76. This, the court
found, did not giverise to a prepetitioninterest. 1d. at 281.

We regard Prichard Plaza as an outlier. There, the

bankruptcy court coi ned an oddly suggestive phrase in construing
section 546(b) as applying only to statutes that accorded
"retroactive priority effect.” 84 B.R at 301. But it is not
cl ear whether the court was advocating a strict requirenent that
qual ifying state statutes nust contain specific "relation back"
| anguage; and, at any rate, a later case from the same court

repudi ates such a requirenent. See Mcrofab, 105 B.R at 158;

see also 1301 Conn. Ave. Assocs., 117 B.R at 10-11 (rejecting

the idea that section 546(b) contains a strict retroactivity

requirenent); cf. In re 1350 Piccard Ltd. P ship, 148 B.R 83,
85 (Bankr. D.D.C. 1992) (concluding that any contrary suggestion

in Prichard Plaza has been abrogated).

As opposed to these cases, we find nore persuasive the

view of the only other court of appeals to have addressed the
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preci se question. In Lionel Corp., 29 F.3d at 93, the Second
Circuit discerned "nothing in 8 546(b) indicating that it

applies only when the lienor fits within a 'relation-back'
statute.” W share this view and, accordingly, we hold that
there is no requirement that the "generally applicable |aw
referenced in section 546(b) contain an explicit relation-back
mechani sm

We now circle back to the original inquiry: whether
t he Massachusetts environnental superlien statute neets the
second and third of section 546(b)(1)(A)'s stated criteria, that
is, whether it "permts perfection of an interest in property to
be effective against an entity that acquires rights in such
property before the date of perfection.”™ The gist of section
546(b) (1) (A) is that "the filing of a bankruptcy petition does
not prevent the holder of an interest in property from
perfecting its interest if, absent the bankruptcy filing, the

interest holder could have perfected its interest against an

entity acquiring rights in the property before the date of

perfection.”™ 5 Collier on Bankruptcy, supra, Y 546.03[2][a].
In this instance, the environnental superlien statute permts
the perfection of an interest in property by recording,

registering, or filing that interest. See Mcrofab, 105 B. R at

156. Such perfection plainly is effective against entities
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whi ch already had acquired rights in the property. See Mass.
Gen. Laws ch. 21E, 8 13 ("Any lien recorded, registered or filed
pursuant to this section shall have priority over any
encunmbrance theretofore recorded, registered or filed wth
respect to any site . . . described in such statement of

claim"); see also Mcrofab, 105 B.R at 156 (explaining that

t he Commonweal th's lien trunps all other encunbrances, no natter
when filed). These credentials satisfy section 546(b)(1)(A)"'s

third criterion, see Lionel Corp., 29 F.3d at 93, and,

therefore, the environmental superlien statute neets all the
eligibility requi renents for i ncl usi on within section
546(b) (1) (A).
V.  CONCLUSI ON

We need go no further. The statutory lien that the
Commonweal th wi shes to record neets the conbi ned requirenments of
section 362(b)(3) and 546(b)(1)(A) and therefore falls within

the exception to the automatic stay carved out by those
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provi sions.’” Consequently, we uphold the decisions of the | ower

courts.

Affirned.

I'n its appellate briefs, the debtor theorizes that placing
envi ronnment al superliens outside the Bankruptcy Code's automatic
stay provision frustrates congressional intent (and, therefore,
of fends the Supremacy Cl ause). Because this argunment was not
raised below, it is waived. See Teansters, Chauffeurs,
War ehousenen & Hel pers Union, Local No. 59 v. Superline Transp.
Co., 953 F.2d 17, 21 (1st Cir. 1992) ("If any principle is
settled in this circuit, it is that, absent the nost
extraordi nary circunstances, |egal theories not raised squarely
in the |ower court cannot be broached for the first time on
appeal ."). In any event, our conclusion that the superlien
statute falls wthin an exception created by federal |aw
precludes any persuasive argunment that Congress intended
ot herw se.
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