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LYNCH, dircuit_ Judge. This is a case of first

i mpression for this court as to the standards for awarding
attorneys' fees against the United States for its initiation of
crimnal proceedings, as provided for under the Hyde Amendnent,

Pub. L. No. 105-119, 111 Stat. 2440, 2519 (1997), reprinted in 18

US C 8 3006A (statutory note). The district court awarded
$68,726.00 in fees to R verdale MIIls, which had been one
defendant in a crimnal prosecution for violation of the O ean
Water Act, and denied fees to Janes Knott, the other defendant.
The governnment voluntarily dismssed the action after the
district court suppressed sone of the prosecution s evidence.
The district court awarded fees on the grounds that the
governnent’s prosecution was "vexatious." W reverse the award
of fees to Rverdale MIls and affirm the denial of fees to
Knot t .
| .

Riverdale MIIs Corporation and its principal owner,

Janes Knott, operate a plant in Northbridge, Massachusetts, that

manuf actures plastic-coated steel wre nesh. The production
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i nvol ves two processes, one producing rather acidic wastewater,
and the other producing quite caustic (i.e., alkaline)
wast ewat er . Riverdale MIlls wultimately discharges this
i ndustrial waste into the public sewer owned by the Town of
Nor t hbri dge.

The Clean Water Act prohibits the indirect discharge
of pollutants into the waters of the United States through
publicly owned treatnment works. 33 U S.C. 8§ 1317(b)(1). The
i mpl ementing regul ations for the Act prohibit the discharge of
wastewater with a pH below 5.0 standard units ("s.u.")! into
publicly owned sewer systens. 40 CF.R 8 403.5(b)(2). Any
person who "know ngly" violates these standards is subject to
felony prosecution. 33 U S . C 8 1319(c)(2)(A).

Riverdale MIls's state permt for discharging its
waste into the public sewer states that Riverdale MIls wll

ensure that the wastewater falls wthin acceptable limts by

L The term pH stands for a neasure of acidity and
alkalinity on a logarithmc scale from O to 14, wth 7.0
representing neutrality, nunbers bel ow 7 representing i ncreasing
degrees of acidity, and nunbers above 7 representing increasing
al kalinity. Each whol e nunber step away from 7 represents a
ten-fold increase in acidity or alkalinity, such that a sanple
with a pH of 4.0 s.u. is ten tines nore acidic than a sanple
with a pHof 5.0 s.u., and so forth.
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conbi ning the two streans inside the plant so that the caustic
wat er neutralizes the acidic water, and then further
neutralizing the waste by addi ng a caustic soda. Following this
pretreatnent, on the design in the permt, the now conbi ned
wast ewaters would flow intermttently through an effluent pipe
to a manhol e outside the building on Riverdale Street (Mnhole
#1), where it joins a sewer pipe. The discharge then would fl ow
t hrough that sewer pipe approximately 100 yards to a second
manhol e (Manhol e #2), where the pipe joins the public sewer
l'i ne.

Acting on an anonynmous tip that this pretreatnent
system was not in operation, two EPA civil inspectors went to
Riverdale MIls for an unannounced inspection on Cctober 21,
1997. The district court determned that Knott consented to the
I nspection, but determ ned on disputed facts that his consent
was qualified by the express condition that the EPA inspectors
be acconpanied by Riverdale MIls representatives during the
entire course of their inspection. Knott then acconpanied the
I nspectors to Manhol e #1, where they took two initial sanples
(neither below pH 5.0 s.u.) and observed only an intermttent
di scharge. Because of the intermttent nature of the discharge

- 4-



flow, the inspectors then allegedly informed Knott that they
woul d have to conduct periodi c sanpling throughout the day. The
group then enbarked on a tour of the facility, during which the
EPA inspectors discovered that, contrary to Knott's alleged
statenent that norning, the wastewater treatnent facility at
Riverdale MIls was not in operation. Apparently, the two
wastewater streans were not being mxed in the treatnent
facility as intended because a valve was turned to the wong
position, and also the tank where caustic soda was to be added
to the wastewater was bei ng bypassed.

In the early afternoon, the inspectors returned to
Manhol e #1, on the street in front of the plant and in the plain
view of Riverdale MIIs enployees. There they took a series of
sanples, and those additional sanples yielded pH readings
ranging from2.19 to 7.48 s.u., with thirteen of the fourteen
sanpl es showi ng extrenely | ow pH readi ngs (between 2. 19 and 2. 59
S.uU.).? The district court determ ned that the EPA inspectors

were not acconpanied by a Riverdale MIIls representative for

2 Riverdale MIls disputes the |log of these sanples,
argui ng that the readings were actually in the "7" range, but
that the nunber "7" originally witten in the l|log was
subsequently altered to appear to be a "2."
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this sanpling. The inspectors then returned to the plant and a
Riverdale MI|s enpl oyee conpleted their tour of the facilities.
The EPA inspectors also gave a split sanple fromone of their
afternoon sanples to the enployee, who signed the chain of
custody form for it. At the EPA's closing conference wth
Knott, they discussed the | ow pH di scharges, and Knott inforned
t he EPA i nspectors that he owned Riverdal e Street and he cl ai ned
ownership of the sewer |ine under the street.

After leaving the plant, the EPA inspectors went to
Manhol e #2. This is where the "private" sewer line joined the
muni ci pal line, according to Knott's statenent at the neeting.
There the inspectors noted a second residential sewer |ine also
joined at the nmanhole, seven feet below the R verdale MIIs
line. Accordingly, they took three different sanples at this
site. One was fromthe discharge of the residential |ine, which
the EPA says yielded a pH of approximately 7 s.u. One was from
water standing in a trough at the manhole, which the EPA says
yielded a pH around 7 s.u. The | ast one was fromthe di scharge
flowwng from the R verdale MIls line, which the EPA says
yielded a pH of around 4 s.u. In their field |log, the nunber
"4" for this final neasurenent appears to be witten over a "7."
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(The district court |ater concluded that the recorded entry for
that sanple had been altered fromits actual reading of 7 s.u.)

Based on this information, the EPA crimnal division
obtained a federal search warrant and conducted a second
i nspection on Novenber 7, 1997. A large nunber of sanples were
taken at Manhol e #1. Most had a pH below 5.0 s.u. and the
sanpl es worsened -- that is, becane even nore acidic -- as the
day progressed. EPA agents also took seven sanples in the
norni ng at Manhol e #2, and all had pH readi ngs around 5.0 or 6.0
s.u. Again, the agents observed that the required pretreatnent
systemat the Riverdale MIIs plant was | argely not operational;
al though on that day the two wastewater streans were mxing in
the plant, the process adding caustic soda was still being
bypassed. Plant enployees told the EPA that the pretreatnent
system had not been in operation since sonetine in the spring of
1997, and that Knott was aware that wastewater was being
di scharged wi t hout pretreatnent.

In July 1998, the EPA executed a second search warrant
to neasure the effects of groundwater infiltration between
Manhol e #1 and Manhol e #2. This was done in response to Knott's
claimthat he owned the intervening sewer line and that by the
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time the wastewater reached the public sewer at Manhole #2,
groundwat er infiltration inevitably brought it within the |egal
limt. The EPA s expert concluded that even maki ng assunpti ons
favorable to Knott, any wastewater with a pH below 3.0 s.u. at
the first manhole would reach the sewer line at the second
manhol e with a pH below 5.0 s. u.

On August 12, 1998, a federal grand jury indicted Knott and
Riverdale MIls on two counts of violating the Cl ean Water Act by
knowi ngly di schargi ng i ndustrial wastewater with a pHbel ow5.0 s. u.
into a publicly owned treat ment works on Oct ober 21 and Novenber 7,
1997. Followingtheindictnment, boththe U S. Attorney's office and
the regional EPA issued standard press rel eases announci ng the
indictnent and its allegations.

On October 14, 1998, Knott and Riverdale M| Is noved to
suppress evi dence fromt he afternoon sanpl i ng on Cct ober 21, 1997 as
the result of an unl awful search, and al so to suppress t he sanpling
obt ai ned t hr ough t he Novenber 7 search warrant, as the fruit of the
Cct ober 21 sanpling. On February 16, 1999, the district court
suppressed the sanpling results fromthe afternoon of Cctober 21, 1997,
findi ng that the EPAi nspectors exceeded t he scope of Knott's consent
when t hey sanpl ed t he wast ewat er streamwi thout a Riverdale MIIs

representative present. However, the district court declined to



suppress the evi dence obt ai ned on Novenmber 7, reasoni ng that even
t hough t he basi s of the warrant was i n part the October 21 afternoon
sanpling, the agents acted in good faith executing the warrant.

The governnment sought |eave of court to dismss the
i ndi ctment wi t hout prejudice on April 23, 1999, because inthe course
of preparing for trial, it determ ned that the suppression had
substantially weakened its case and rai sed a question as to whether it
coul d make a sufficiently conpelling case tothe jury to neet its
burden of proof on the remni ni ng evidence. Leave of the court to
di sm ss the i ndi ct ment wi t hout prejudi ce was granted by the district
court on May 6, 1999.

Fol |l owi ng the dism ssal of the indictnent, Knott and
Riverdale MIls filed anotiontorecover reasonabl e attorneys' fees
under t he Hyde Amendnent. The district court awarded attorneys' fees
to Riverdale MIls as a prevailing party® because, inthe viewof the
court, whilethe prosecutionwas neither frivolous nor inbadfaith, it
was "clearly vexatious" within the neani ng of the Hyde Anendnent .

United States v. Knott, 106 F. Supp. 2d 174, 180 (D. Mass. 2000). The

district court, relyinginpart onthe El eventh Crcuit's decisionin

United States v. G lbert, 198 F.3d 1293 (11th Cir. 1999), held that a

3 Inthe district court, the governnent contested whet her
the defendants were properly considered "prevailing parties"”
wi thin the neani ng of the Hyde Anrendnent, as the indictnent was
di sm ssed wi t hout prejudice.
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def endant seeki ng fees under t he Hyde Amendnment nmust showt hat the
governnment's | egal positionwas asserted "in bad faith or without any
foundati on or basis for belief that it m ght prevail” and thus anount ed
to "prosecutorial m sconduct."* See 106 F. Supp.2d at 179 (quoti ng
Glbert, 198 F.3d at 1303-04). The district court rested its
concl usi on that the prosecuti on here was "vexati ous" onthe court’s
bel i ef that the governnent di d not have "any credi bl e evi dence" to
support the accusation that the defendants di scharged waste with a pH
bel ow5.0s.u. intothe public sewer. 1d. Tothe contrary, the court
concl uded, the sanpl es taken at the second manhol e, "the poi nt of

di scharge into the public sewer," showed that Riverdale MI|Is "wasnot
inviolationof the Cl ean Water Act." 1d. Thedistrict court did not,
however, find that the agents or prosecutors in this case acted
mal i ci ously, or with any particular personal notive to vex the
defendants. The court rested instead sinply onthe purported absence
of credi bl e evidence, thoughit al so di scussed sone al | eged m sconduct
inthe collectionof sanpl es and t he conduct of searches. Accordingly,

the court awarded fees i n the sumof $68, 726. 00 t o t he conpany agai nst

the Uni ted St at es under t he Hyde Amendnent. 1d. at 181. The court

4 The district court also cited to tw different
definitions of "vexatious" from Black's Law D ctionary: one
defining vexatious as "w thout reasonable or probable cause,”
the other defining a "vexatious" charge as one that is
calculated to "harass, disquiet, or annoy." 106 F. Supp. 2d at
179 (citing Black's Law Dictionary 1565 (6th ed. 1990)).
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denied fees to Knott because his net worth exceeded $2 nmillion,
reasoning that thelimtations of 28 U.S. C. § 2412(d) apply to t he Hyde
Amendment. 1d. at 178.

The governnent appeal s this fee award, arguing (1) that the
court appliedthe wong | egal standard i n defi ni ng vexati ousness, as it
didnot find any malice or intent to harass in the prosecution, but
rat her found only that the prosecution | acked foundation; (2) that the
district court's conclusionthat the prosecution | acked foundati on was
inclear error, as the governnent had anpl e evi dence to prove the
violations prior tothe suppressionruling, andindeedit coul d have
pursued t he charges even on the evidence that remai ned after the
court's suppression order; and (3) that the court erredinidentifying
certain isolated acts of governnent agents as evidence of
vexati ousness.

Knott, in turn, challenges the district court's ruling
agai nst him arguing that he could seek an award under the Hyde
Amendnment pursuant to the procedures andlimtations of 28 U. S.C. §
2412(b) instead of 8§ 2412(d), thereby elimnating the net worth
[imtation and entitling himto recovery.

1.
W initially determne the legal issue raised in

Knott's cross-appeal fromthe district court's dismssal of his

claimfor fees under the Hyde Anendnent on the ground that his
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net worth renders himineligible for an award of fees. At issue
i s whet her the Hyde Amendnent' s i ncorporation of the "procedures
and limtations" of the Equal Access to Justice Act, 28 U.S.C. §
2412, enconpasses all of the avenues to relief contained in §
2412, or sinply refers to the procedures and |imtations inposed
in § 2412(d).

The Hyde Anendnent provides that fee awards "shall be

grant ed pursuant to the procedures and | i mtations (but not the burden

of proof) provided for an award under section 2412 of [t he Equal Access

to Justice Act] . . . ." 111 Stat. at 2519. Section 2412 of the
EAJA, however, provides for the award of attorneys' fees in two
separ at e subsections, each containing different procedures and
limtations.

EAJA Subsection 2412(b) provides for the recovery of
attorneys' fees against the United States, not by supplying an
I ndependent basis for recovering fees, but instead by subjecting
the United States to other existing provisions which allow
recovery of fees against private parties in the civil context.
It provides that "a court may award reasonabl e fees and expenses
of attorneys, in additionto [costs], to the prevailing party in

any civil action brought by or against the United States .
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The United States shall be liable for such fees and expenses
to the same extent that any other party would be Iiable under
the comon law or wunder the ternms of any statute which
specifically provides for such an award.” 28 U S.C. § 2412(b).
Awar ds under 8§ 2412(b) are limted, of course, by the standards
of the common law or the terns of the incorporated statutory
provi sion upon which the award is based, just as an award
against a private party would be, but 8§ 2412(b) itself does not
ot herwi se provi de procedures for or limtations upon fee awards
under the EAJA

EAJA Subsection 2412(d) supplies an additiona
substantive basis for a civil party to recover fees against the
United States. It provides that "a court shall award [fees and
expenses] to a prevailing party . . . unless the court finds
that the position of the United States was substantially
justified." 28 U S.C 8§ 2412(d)(1)(A). Unlike & 2412(b), 8§
2412(d) itself subjects fee awards to certain procedures and
limtations. An individual nmay not recover fees under
subsection (d) if his individual net worth exceeds $2 mllion
(nor can a corporation, if its net worth exceeds $7 mllion and

It has nore than 500 enpl oyees). See 28 U.S.C. § 2412(d)(2)(B).
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In addition, subsection (d) caps the hourly rate at which an
award may be granted at $125. 28 U . S.C. 8§ 2412(d)(2)(A). Knott
concedes that he would be ineligible under the $2 mllion net
worth limtation, but contests its applicability.

The district court rejected Knott's argunent that he
is not subject to the net worth limtation or the cap on hourly
rates because defendants may el ect to proceed under either 28
US. C § 2412(b) or (d). The district court concluded that the
procedures and limtations of EAJA 8§ 2412(d) applied to
applications for fees under the Hyde Anendnent for two main
reasons. First, the district court reasoned that allow ng
def endants to el ect to proceed under 8 2412(b) woul d effectively
read t he cl ause "under the procedures and limtations of section
2412" out of the Hyde Amendnent. Second, the district court,
confronted wth two interpretations of the statute, construed it
narrowmy in accord with the principle that waivers of sovereign
I mmunity are to be construed narrowy. See 106 F. Supp. 2d at
177-78.

The district court was correct to require fee
applicants to neet the eligibility requirenents of EAJA 8§

2412(d). The Hyde Amendnent expressly adopts "procedures and
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limtations" from the EAJA W hold that this reference
i ncorporates the "procedures and |imtations" contained i n EAJA

§ 2412(d). Accord United States v Ranger El ec. Conmuni cati ons,

Inc., 210 F.3d 627, 632-33 (6th Gr. 2000).

Knott's suggested reading of the Hyde Anendnent
undercuts the |anguage of the provision and policy concerns
underlying the incorporation of these procedures and
limtations. | f defendants could elect to proceed under 8§
2412(b), as Knott argues, it is not clear that the Hyde
Amendnent' s incorporation of "procedures and |imtations" from
the EAJA would have any practical effect. In order to give
meani ngful effect to the plain | anguage of the Hyde Amendnent,
then, the incorporation is best read torefer tothe limtations
contained in EAJA § 2412(d).

This is particularly so given that, unlike EAJA §
2412(d), EAJA § 2412(b) does not supply an independent
substanti ve ground upon which to recover fees, instead directing
applicants to ot her bases providing a renedy of attorneys' fees,
including their procedures and Ilimtations, and sinply
subjecting the United States to the sane obligations regarding

attorneys' fees as private parties. Because EAJA § 2412(b) does
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not provide a conplete and independent ground for a fee award
but instead affords relief only by reference to otherw se
exi sting avenues to recover fees, it would create a peculiar
circularity to allow a defendant relying on the Hyde Amendnent
as the substantive basis of a request for attorneys' fees to
el ect to proceed through EAJA 8§ 2412(b) in order to avoid the
limtations inposed in EAJA 8§ 2412(d), given that the Hyde
Amendnent itself incorporates the procedures and Iimtations of

the EAJA. See Ranger El ec. Conmuni cations, 210 F.3d at 633.

Finally, the fact that the Hyde Anendnent waives
sovereign i munity and the policy concerns regarding the inpact
of awarding fees in the crimnal context, as reflected in the
| egi sl ative history of the Anendnent, both counsel in favor of
narrow y construing the Amendnent, and therefore incorporating
the procedures and Iimtations of EAJA § 2412(d). |In order to
make best sense of the |anguage of the statute, then, we
conclude that the procedures and limtations referenced are
those laid out in § 2412(d).

.

We next address t he governnent's appeal fromthe award of

attorneys' fees in favor of Riverdale MIIs.
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A. The Hyde Anendnent Legal Standard

Congr ess enacted t he Hyde Anmendnent in 1997 i n responseto
per cei ved i nstances of prosecutorial abuse by the United States. See

United States v. Gl bert, 198 F. 3d 1293, 1299-1303 (11th Cr. 1999)

(reviewi ng |l egislative history). The purpose of the Anendnent was to
al | ow def endants to recover attorney's fees and costs in cases of
prosecutorial msconduct. 1d. The provision provides that adistrict
court may award attorneys' fees and other costs to a prevailing
def endant "where the court finds that the position of the United States
was vexatious, frivolous, or inbadfaith, unless the court finds that
speci al circunstances nmake such an award unj ust. Such awards shall be
grant ed pursuant to the procedures and limtations (but not the burden
of proof) provided for an award under [the Equal Access to Justice Act]
111 Stat. at 25109.

The Hyde Anendnent was patterned after t he Equal Access to
Justice Act, 28 U.S.C. 8§ 2412, which provides for an award of
attorney's fees against the United States incivil cases. The Hyde
Anendnent differsinat | east two inportant respects. First, it raises
t he standard for awardi ng fees. The Hyde Anrendnent al | ows recovery by
prevailing crimnal defendants only where t he position of the United
St at es was "vexatious, frivolous, or inbadfaith,” incontrast tothe
EAJA, whi ch authorizes anawardto aprevailingcivil party in any case

where the position of the United States was not "substantially

-17-



justified," see28 U.S.C. § 2412(d)(1)(A). Indeed, thelegislative
hi st ory of the Hyde Amendnent shows that in drafting the provision,

Congress considered and rejected as too easily net both the "not
substantially justified" standard of the EAJA and a st andard (nodel ed
after the Firearns Owmers' Protection Act of 1986, see 18 U. S.C. §
924(d) (2)(B)) whi ch woul d have awar ded fees, inter alia, wherethe

United States' positionwas "w thout foundation.” See G |bert, 198

F.3d at 1301-02. Second, unli ke the EAJA, the Hyde Anendnent pl aces
t he burden of proof on the defendant to denonstrate that the
government' s position was "vexatious," "frivolous,"” or "inbadfaith."
See id.

I n construing and applying statutory terns, we begi n by

exam ni ng t he | anguage of the statuteitself. See, e.qg., Baileyv.

United States, 516 U. S. 137, 144 (1995). The words "vexati ous,

frivolous, or inbad faith" are not definedinthe statute. |In such

ci rcunst ances, courts typically read statutory terns to convey their

ordinary neani ng, see, e.q9., Glbert, 198 F. 3d at 1298 (citingChapnman

v. United States, 500 U. S. 453, 462 (1991)), including as reflectedin

di ctionary definitions, see, e.q., Buckhannon Bd. & Care Hone, Inc. v.

West VirginiaDep't of Health & Human Servs., --- U.S. ---, 121 S. C.

1835, 1839 (2001) (relying on definition of "prevailing party" in
Bl ack's LawDictionary); id. at 1846 (Scalia, J., concurring). Black's

LawDi ctionary defines theterm"vexatious" -- thetermat issuein
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this case -- to nmean "w t hout reasonabl e or probabl e cause or excuse;
har assi ng; annoying." Black's LawDi ctionary 1559 (7th ed. 1999). It
further defines "vexatious suit" to nmean a "lawsuit instituted
mal i ci ously and wi t hout good cause." [d. Standard English-|anguage
dictionaries givethetermsimlar neaning. See, e.q9., Wbster's Third
NewlInt'|l D ctionary 2548 (3d ed. 1961) (defining "vexatious" to nean,
inter alia, "lackingjustificationandintendedto harass"); 19 Oford
English Dictionary 596 (2d ed. 1989) (defining "vexatious" for | egal
purposes as "[i]nstituted without sufficient grounds for the purpose of
causing troubl e or annoyance to the defendant").

Crcuit courts construing the Hyde Anendnent have varied in
interpreting the term"vexatious." TheG|Ibert court, for instance,
relies on a definition of "vexatious" as "w thout reasonabl e or

probabl e cause or excuse." See 198 F.3d at 1298-99; accord Inre 1997

Grand Jury, 215 F. 3d 430, 436 (4th Gr. 2000). By contrast, the Ninth

Grcuit, inUnited States v. Sherburne, 249 F. 3d 1121 (9th G r. 2001),

hel d that a fi ndi ng of vexati ousness under t he Hyde Arendnent requires
both a determ nation that the prosecuti on was "obj ectively deficient”
inthat it "lack[ed] nmerit" and a finding that the prosecution
possessed "an el enent of malici ousness, or anintent to harass.” 1d.
at 1126. The Sherburne court referredtothe findingthat the suit
| acked nerit as an "objective" conmponent of vexatiousness and t he

findingthat the suit was prosecuted with some subjective nmalice or
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i ntent to harass or annoy as a "subj ective" conponent. 1d. at 1127.

Ot her courts have utilized a standard nore anenable to the party

seeking fees. See United States v. Holl and, 34 F. Supp. 2d 346 (E. D.
Va. 1999) (fram ng the inquiry as "whet her areasonabl e prosecut or
shoul d have concl uded that the applicable | aw and the avail abl e
evi dence were insufficient to prove the defendants' guilt beyond a
reasonabl e doubt, and, if so, was the continuati on of the prosecution
vexatious").

We hold that a determ nation that a prosecution was
"vexatious" for the purposes of the Hyde Anmendnment requires both a
showi ng that the crim nal case was objectively deficient, inthat it
| acked either |l egal nerit or factual foundation, and a show ng that the
gover nnment's conduct, when vi ewed obj ectively, mani fests mal i ci ousness
or anintent to harass or annoy. Such a readi ng best conports with the
| anguage enpl oyed by Congress inthe Anendnent. This is especially so
when consi dered i n t he cont ext of Congress's concern to protect agai nst
prosecutorial msconduct while at the same tinme providing a
sufficiently stringent standard to avoi d underm ni ng appropriate
prosecutorial zeal.

The standard i nplied by the district court and advanced
by the defendants -- that "vexatious" conduct can be shown

sinmply by showi ng that the charges brought by the United States

were ultimately determned to be without either evidentiary or
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| egal foundation -- does not adequately account for Congress's
efforts to limt Hyde Anrendnent awards to cases of affirmative
prosecutorial msconduct rather than sinply any prosecution
which failed. As the Glbert court notes, "[i]n prosecuting
crinme, governnent attorneys are entitled to be zeal ous advocat es
of the law on behalf of their client, the people of the United
States. Wiile a prosecutor is not at liberty to strike foul
bl ows, he may strike hard ones, and '[h]e may prosecute with
ear nest ness and vigor -- indeed, he should do so.'" 198 F. 3d at

1303 (quoting Berger v. United States, 295 U. S. 78, 88 (1935)).

The structure of the statute also mlitates against
resting vexatiousness sinply upon a finding that the prosecution
| acked "any credible evidence." It may be that if the
governnent pursued a position so obviously wong that no
reasonabl e prosecutor could have supported it, the defendant
would be entitled to a fee award under the Hyde Amendnent.
Wthout a finding of bad faith or inproper notive, however, if
t he governnent pursues a prosecution wthout any foundation or
basis for belief that it mght prevail, such a prosecution would
nore appropriately be deened "frivolous" than "vexatious."

Readi ng "vexatious" to enconpass such a case would render it
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synonynous with "frivolous,” thus inproperly rendering the term
nmer e surpl usage.

Finally, awarding fees upon a determnation that the
prosecution | acked sufficient evidence does not accord with the
| egi slative history of the Hyde Anmendnent. In rejecting the
"not substantially justified" formulation of the EAJA and the
"wi thout foundation" formulation of the Firearns Act, Congress
sought narrow |anguage "neant to sanction and deter
prosecutori al m sconduct, not prosecutorial zeal ousness per se."
Glbert, 198 F. 3d at 1304.° The Hyde Amendnent's shifting of the
burden of proof also reflects this concern. The alternative
construction urged by the defendants would burden the United
States with the threat of a large nunber of fee applications

arising from circunstances quite different than those agai nst

whi ch Congress sought to protect.

5 | ndeed, though the G lbert court provides a definition
for "vexatious" that does not explicitly require inproper
notive, it assesses the governnent's conduct in light of all
three elenents that would support a Hyde Amendnent award
simul taneously, so it is not entirely clear how the court woul d
apply "vexatious" in isolation. The court does note that the
Hyde Anendnent was "targeted at prosecutorial msconduct, not
prosecutorial mstake.” 198 F.3d at 1304.
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To nmake best sense of the statutory |anguage and in
light of the purposes enbodied in the Hyde Anendnent, we
conclude that something nore than sinply an inadequate
evidentiary foundation is required to denonstrate that the
prosecution was "vexatious" within the neaning of the Hyde
Arendnent -- that is, some finding of malice or inproper

notivationis required.® After all, thereis an alternate ground

6 Inrequiring this el enent of malice or i nproper notive,
we recogni ze that our construction of "vexatious" here differs
from the way the termis construed in the Title VII context.
See Tang v. Rhode Island Dep't of Elderly Affairs, 163 F. 3d 7, 13 (1st
Cir. 1998) ("Adistrict court may inits discretionaward attorney's
fees to a prevailing defendant . . . upon a finding that the
plaintiff's actionwas frivol ous, unreasonabl e, or wi thout foundati on,
even though not brought in subjective bad faith.") (quoting
Christiansburg Garnment Co. v. EEQCC, 434 U.S. 412, 421 (1978)). Like
t he Sherburne court, we conclude that the context differs in
material ways, nost inportantly in that, because the Hyde
Amendnent addresses fees in the crimnal context, Congress
enacted it agai nst a background in which courts have no i nherent
power to award fees. See Sherburne, 249 F.3d at 1127 n.5.

Def endants al so point to common |aw awards of attorneys’

fees, where"vexatious" litigation need not al ways require subjective
bad faithinorder tojustify afee award. See Local 285 v. Nonot uck
Res. Assocs., 64 F.3d 735, 737-38 (1st Cir. 1995) (holding that
subj ective bad faithis not aprerequisiteto afee award under the
common |l aw); but cf. Rivera Moral es v. Benitez de Rexach, 541 F. 2d 882
(1st Cir. 1976) (overturning conmon | awfee award where t here was no
finding that defendants acted in bad faith). This reliance on
occasi onal cases froma civil context which didnot require subjective
bad faith ignores the peculiar concern, unique tothe crimnal context,
that the drafters of the Hyde Amendnment had to avoid chilling
| egiti mate prosecutions. |naddition, conmon | awfee awards i nvol ve a
full -bl own equitabl e anal ysis and depend on t he di scretion of the
court, arequirenment overlookedinthe attenpt todrawa parallel to
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in the statute to award fees where an action is frivol ous. In

requiring that the governnent's conduct nmanifest malice or an

intent to harass or annoy i n order to be "vexatious," however, we do
not intend an inquiry into subjective intent, and we reject the
approach of Sherburneto the extent it suggests that such attentionto
subj ective notivationsisrequired. Rather, theissueis whether the
governnment's conduct, when vi ewed objectively, manifests, or is
t ant anmount to, malice or anintent to harass or annoy. C. Braleyv.
Canpbel | , 832 F. 2d 1504, 1512 (10th Cir. 1987) (en banc) (rejecting
subj ectiveintent standard "as virtually i npossi bl e to apply" for fee
awards under 28 U.S.C. § 1927).°

B. Evi dence of Malice or Intent to Harass or Annoy

The district court here did not nmake any express
findings that the governnment's actions in this case manifested

malice or an intent to harass or annoy, resting its fee award

t he Hyde Amendnent awards at issue here.

7 The Suprene Court has expressly rejected an inquiry
into subjective intent in deciding questions of official
imunity in the |aw enforcenent context, replacing it with an
objective inquiry into the | egal reasonabl eness of the official
action. See Harlowv. Fitzgerald, 457 U S. 800, 815-20 (1982);
see also Wiren v. United States, 517 U S. 806, 811-13 (1996)
(rejecting subjective intent test in Fourth Amendnent context).
It would be odd if against this background Congress intended an
inquiry into the subjective notivations of prosecutors under the
vexat i ousness standard of the Hyde Arendnent. W do not address
whet her the "bad faith" test requires a subjective inquiry.
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i nstead on the purported absence of credi bl e evidence to support
the charges. Under the standard articul ated here, the absence
of objective evidence of such inproper notive renders the fee
award i nappropriate. The district court did, however, identify
and criticize isolated conduct of the EPA and prosecution, and
defendants suggest that this conduct suffices to prove
vexat i ousness and support the award in any event.

Def endant s point to an array of governnent conduct both
before the indictment and during litigation in an effort to
denonstrate that the prosecution was indeed vexatious. As
def endants contend, it is permssible for courts to consider the
conduct of the investigation in order to provide a context in
whi ch to assess whet her a prosecuti on was "vexatious" within the
terms of the Hyde Amendnent. However, the alleged conduct in
this case, whether taken independently or collectively, either
| acks sufficient record support or fails torise to the | evel of
conduct required to find vexatiousness. Therefore this tacit
argunent that the governnent proceeded with inproper purposes
does not succeed. W address the contentions in turn.

First, defendants point to the district court's

conclusion that sone sanples taken during the Cctober 21
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i nspection of the site exceeded the scope of the perm ssion
given by Knott. The validity of the order suppressing the
afternoon sanples is not before us, but the issue was cl ose and
the ultimate decision to suppress the evidence was by no neans
a foregone concl usion. In any event, the nere fact that EPA
i nspectors took sanpl es exceedi ng the scope of perm ssion hardly
warrants an inference that their conduct was vexatious; their
conduct could just as well have rested on an honest m stake of
fact or m sapprehension of the authority they had been granted,
a possibility suggested by the fact that they subsequently
provided a split sanple fromthat afternoon to the defendants.
Second, defendants seize on the district court's
determ nation that there was "credible evidence" that the
annotation of sone of the sanpling results had been altered;
they contend that such alteration is evidence of governnental
abuse. As an initial matter, there is little evidence in the
record that any of the annotations were altered apart fromthe
4 pH reading at Manhole #2 on Cctober 21. Putting aside the
question of support in the record, even assum ng dubitante that
some of the sanple readings were deliberately and erroneously

re-recorded, that alone would not necessarily be enough to
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est abl i sh vexati ous prosecution where properly recorded sanpl es
showed a violation. But here the district court did not render
any findings as to the reasons why annotations were changed,
just that there was "credi bl e evidence" that they nmay have been.
The annotations in the log may have been witten over for any
nunber of reasons, sonme as benign as the correction of a
m st ake. Nor is there any record evidence suggesting any
| mproper conduct in recording the sanple results. Even assum ng
that the fact of sonme alterations is supported in the record,
since the existence of the purported alterations is equally open
to benign and nmalign interpretations on the present record, it
hardly provides sufficient evidence of vexatious conduct.
Third, defendants charge that the EPA agents conti nued
to take readings at Manhole #1 despite their awareness of
Knott's claimto ownership of the sewer |ine under Riverdale
Street, and subsequently prosecuted themlargely on the basis of
pH readi ngs taken at Manhol e #1. This charge does not support
any determ nation of vexatiousness. The question of ownership
of the sewer under R verdale Street, as discussed further bel ow,
was open to reasonable dispute, and the EPA was entitled to

pur sue charges based on discharges at the first nmanhol e so | ong
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as it had a legal argunment that the public sewer began there.
More i nportantly, as discussed bel ow, the pH I evel of discharges
at Manhol e #1 provides rel evant evidence of violations even if
the public sewer begins at Manhol e #2, regardl ess of ownership.

Next, defendants contend that the fact that t he EPA and
the U S. Attorney issued press rel eases follow ng the indictnent
reveals malice. The press releases sinply state that the
def endants were indicted and descri be the charges for which the
i ndictnments were issued. Such standard press rel eases do not
suggest any intent to vex.

Def endant s al so contend that vexati ousness i s shown by
the governnment's failure to produce automatically some evi dence
t he court deened excul patory, where such production is required
by a local court rule. The court deened a certain log to be
excul patory because it showed a series of pHreadi ngs at Manhol e
#2 above 5.0 s.u. on the norning of Novenber 7. Wiile the
governnment is correct that the existence of sone discharges
wthin the legal Iimt is not clearly excul patory, the better
practice woul d have been for the governnent to produce the | ogs
as part of automatic discovery given the |ocal rule. However,

inthis case, the | ogs were turned over in atinely fashi on upon
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a di scovery request fromthe defendants, and the short delay did
not prejudice the defendants. In these circunstances, given
t hat the excul patory nature of the evidence is questionable, the
failure to produce the evidence automatically does not anmount to
vexati ous behavior within the neaning of the Hyde Amendnent.
Def endants also claim that the governnment unduly
del ayed dismissing the case following the district court's
suppression order. The district court ruled on the suppression
noti on on February 16, 1999; the governnment noved to dism ss the
case on April 23, 1999. Such a del ay does not suggest vexati ous
conduct. The governnent is entitled to weigh carefully whether
or not to appeal the exclusion of evidence and to assess
carefully whether or not to continue the case in the absence of
t he excl uded evidence. In doing so, the governnment i s engagi ng
in precisely the sort of prosecutorial decisionmaking that is
Its business, and assessing the strength of the renmaining case
requi res sone consideration. |ndeed, the decision here to nove
for a dism ssal of the indictnent was by no neans preordai ned by
t he suppression order, as the governnent had evi dence with which
it mght have pressed its case even wthout the excluded

evidence. W would not want the Hyde Anmendnent to deter the
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prosecution from exercising its discretion to dismss cases
where it concludes that prosecution is no | onger warranted.
Finally, defendants contend that the nmanner in which
the EPA executed the Novenber 7 search warrant evinces
vexatiousness. The district court stated that the EPA brought
"a virtual 'SWAT teamli” to conduct the search and that the
agents involved engaged in "humliating" conduct. (The search
i nvol ved the presence of 21 agents, sone arnmed, who interviewed
and vi deot aped enpl oyees.) 106 F. Supp. 2d at 180. However,
any conclusion that the EPA agents engaged in unwarranted
behavi or in executing the search is not supported by the record.
The affidavits of Knott and Agent Creavin contain conflicting
statenents regarding the search. But even crediting all of
Knott's sworn allegations regarding the search, the conduct of
t he search does not anmount to vexatious conduct. Knott all eges
t hat the EPA brought 21 agents, sone arned, that they engaged in
"outrageous and di sruptive" behavior in conducting the search,
and that sone of the seized docunents were outside the scope of
the search warrant. In an unsworn letter to the assistant U S
attorney, Knott suppl enented these charges, contending that the

EPA did not show hi mthe search warrant until the prem ses were
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secured, that they interviewed Riverdale MIIs enpl oyees both
during the search and later in the day at their hones, that
these interviews were videotaped, and that in one instance the
agent hol ding the video canera held it too close to the face of
the interviewee until another agent asked himto back up.

None of these contentions -- apart fromthe concl usory
characterization of the conduct as "outrageous" -- set forth
conduct that is properly deened vexatious, at |east absent nore
specific facts. There is nothing untoward about crim nal
i nvestigative agents of the EPA wearing holstered firearns while
in the field, nor about securing prem ses before show ng the
search warrant. That the EPA wanted to interview R verdale
MIlIls enployees is also hardly surprising, as is the fact that
the EPA wanted to record the interviews. It was, after all, a
tip froman enpl oyee which started the whol e investigation, and
It appears that the enpl oyees knew the pretreatnent system was
not operating as required, and that Knott was aware of this.
The record does not reflect any msconduct in the manner in
which the interviews were carried out, or even provide any
reason to suspect it, and the defendants opted not to provide

affidavits fromthe i ntervi ewed enpl oyees. On the record before
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the court, there was no basis to find that the EPA engaged in
such unwarranted conduct in executing the warrant as to render
its behavi or vexatious within the neani ng of the Hyde Arendnent . 8

The record sinply does not reflect the sort of nmalice
or prosecutorial msconduct toward which the Hyde Anendnent was
directed. Wiile the governnment m ght have handled itsel f better
in some of these instances, that does not render its conduct
"vexatious." Rather, an award of fees for "vexatious"
prosecuti on under the Hyde Anendnent requires sonme evi dence upon
whi ch a reasonabl e observer can conclude that the prosecution
was based in malice or an intent to harass or annoy. The
district court erred as a matter of law in applying a |egal
standard that would award fees under the Hyde Anendnment in any
case where the prosecution is ultimtely deened to have been
wi t hout sufficient foundation

C. Evidence to Support Prosecution

O equal inportance is that the district court's
finding that there was no "credible evidence" upon which to

pursue charges was clear error. The governnent had anpl e reason

8 W bypass the question of whether one vexatious raid
woul d render the pursuit of a crimnal case "vexatious."
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to investigate and pursue charges agai nst the defendants, and
i ndeed still had adequate cause to prosecute even after the
suppressi on of evidence. Thus an award of attorneys' fees under
the Hyde Anrendnent is clearly not warranted, given the failure
to neet the first part of the test of vexatiousness: that the
governnent's suit lacked either legal nerit or factua
f oundat i on.

The EPA had anple reason to initiate an investigation
of Knott and Riverdale MIls. In the sumer of 1997, the EPA
recei ved an anonynous letter from an enpl oyee of the conpany
indicating that the conpany was not conplying with the
pretreatnent requirenments set out in its agreenment with the
state, as enbodied in its state permt to discharge industrial
wastewater into the public sewer. Upon arriving to investigate
this allegation on Cctober 21, the EPA i nspectors observed that,
contrary to Knott's alleged representation that norning, the
pretreatnent systemat the plant was not in operation. |ndeed,
al though at the closing conference on the afternoon of Cctober
21, the EPA inspectors discussed with Knott the fact that the
pretreatnent system was not operational and that Iow pH

di scharges into the public sewer were occurring as a result,
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when the EPA returned to conduct the Novenber 7 search, the
pretreatnent system was still not operating properly.

Interviews with Riverdale MIIls enployees that day confirnmed
that the pretreatnent system had been out of operation for
several nonths and that Knott was aware that it was not

functi oni ng. Def endants do not contest the fact that the
pretreatnent system was not in operation on either day but

rather resort to argunents that other processes would dilute the
wast ewat er before it reached the public sewer.

I n addition, there was considerabl e direct evidence of

a Clean Water Act violation. As defendants acknow edge, a
singl e knowi ng di scharge of wastewater with pH below 5.0 s.u.

into the public sewer is sufficient to prosecute as a Cean
Water Act violation. Here, at the tinme the governnent sought

the indictnent, it had over fifty sanples that it considered
di rect evidence of discharges below pH 5.0 s.u. For the first

count, covering Cctober 21, the EPA had 13 sanpl es from Manhol e
#1 bel ow pH 3.0 s.u. and one di sputed sanpl e at Manhol e #2 at pH
around 4.0 s.u. For the second count, covering Novenber 7, the
EPA had over 40 sanpl es bel ow pH 5.0 s.u., including three bel ow

pH 3.0 s.u., all taken at Manhol e #1.
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The district court di scounted nmuch of this evidence as
imaterial, giving two reasons: first, much of it resulted from
sanpl es taken at Manhol e #1; and second, nmuch of it was |ater
suppr essed. The decision not to consider the governnent's
evi dence taken at Manhole #1 is flawed, in two respects. First,
at the tinme the governnent sought the indictnent, the ownership
of the street where Manhole #1 is |ocated renmained in dispute,
and the government had a good faith |egal argunent that the
rel evant point of discharge into the public sewers was the first
manhol e. Therefore it was entitled to pursue charges based on
di scharges at Manhol e #1.

More inportantly, the district court's decision to
di sregard the sanpling results at Manhol e #1 m sapprehends or
I gnores the relationship between sanpling data collected at the
first manhole and the acidity of Riverdale MIIls's discharges
into the public sewer, even if the public sewer begins only at
t he second manhol e. The prosecuti on had anpl e evi dence that the
def endant di scharged highly acidic water at the first nmanhol e on
bot h days. Even if the relevant public sewer does not begin
until the second manhol e 100 yards away, these sanples still

provi de evidence that the water ultimately discharged by the
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defendants at the second manhol e had a highly acidic content.
That is particularly so in light of the EPA expert's
conclusions. The EPA was not required to accept Knott's |ay
t heory, not even advanced on appeal, that the sl ope of the pipes
over that 100 yard di stance ensured that pul ses of highly acidic
wat er woul d i nevitably be neutralized by mxing with pul ses of
hi ghly caustic water before they both hit Manhole #2. Nor was
the EPA required to accept the |ater-advanced theory that the
pi pes were subject to so nuch groundwater infiltration that the
groundwater would dilute the effluent down to an acceptable
| evel over the short distance of 100 yards. By overlooking the
beari ng which the pH readings at the first nmanhol e have on the
acidity of discharges at the second, the district court
commtted clear error

The defendants argue that the district court is free
to accept or reject the conclusions of the EPA expert who stated
that the groundwater infiltration rate would not sufficiently
dilute highly acidic water within the 100 yard span of the sewer
| ine under Riverdale Street. Wile this assertion may be true
as tothe ultimte factual determnation, it m sses the i ssue at

stake in the application for fees under the Hyde Anendnent,
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whi ch i s whether the EPA was vexatious in deciding to proceed in
its prosecution. Even if the court or jury did not ultimtely
credit the EPA expert's conclusions, there is no evidence in the
record to suggest that that expert was so wantonly and obvi ously
wong that the EPA was not entitled to rely wupon his
determ nations in proceedi ng. |ndeed his determ nation may wel |
be correct. For these reasons, the evidence of sanples bel ow pH
3.0 s.u. at Manhol e #1 remains credi bl e evidence upon which the
EPA was entitled to pursue charges.

Second, in concluding that the prosecution | acked "any
credi bl e evidence," the district court erroneously discounted
all the evidence that it had suppressed. For Hyde Anendnent
pur poses, however, the court nust assess the basis for pursuing

charges from the perspective of the governnent at the tine.

Instead, the district court required undue prescience on the
part of the governnent. The governnent was entitled, ab initio,
to rely on the evidence subsequently suppressed in making its
prosecutorial decision, provided it could articulate, in good
faith, a reasonabl e position on the suppression issue.

There were genuine factual disputes regardi ng what

happened on Cctober 21, and the conditions which were inposed
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upon the consent to the EPA inspection were, at the very |east,
anbi guous. The governnent was entitled to rely on its evidence
so long as it had a good-faith basis for contending that the
evi dence was admi ssible. The suppression issue presented here
was not so clear cut as to deprive the prosecution of a
reasonabl e basis for believing that its evidence was adm ssi bl e.
An interpretation of the Hyde Amendnment which effectively
requires the governnent precisely to anticipate later
evidentiary rulings, where reasonabl e grounds for disagreenent
exist, is untenable in light of the | anguage and purposes of the
Hyde Anendnent.

| ndeed, even after the suppression ruling, there
remai ned an adequat e evi dentiary foundati on for the prosecution,
at least as concerns the second count. There were three
readi ngs below pH 3.0 at the first nmanhol e on Novenber 7, each
of which, in conjunction with the testinony of the EPA expert,
could provide an adequate foundation for a Cean Witer Act
char ge. In addition, the EPA directly observed that the
pretreatnment system was not in operation on either day, as
corroborated through enpl oyee interviews. Moreover, there was

evi dence the system had not been in operation for some tine,
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which Knott well knew. Although the EPA ultinmately concl uded
that it would not proceed, there remained credi bl e evidence to
support a prosecution. Wighing the strength of the evidence
and determ ning whether or not to prosecute are precisely the
sorts of choices the government is entitled to make, based on
information it has acquired through due diligence.

Since the EPA had a reasonably sufficient evidentiary
basi s upon which to pursue charges agai nst the defendants, both
before and even after the suppression ruling, and absent any
finding or reason to believe that the governnent acted either
out of malice or with any intent to harass or annoy, the fee
award to Riverdale MIIls constituted an abuse of discretion.

V.

For these reasons, we affirm the denial of fees to
Knott, reverse the grant of fees to Rverdale MIIls, and renmand
the application for fees under the Hyde Anendnent to the
district court for dismssal, wth prejudice.

So ordered. No costs are awarded.
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