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LYNCH, drcuit Judge. Carlos Ramirez pled guilty to

marijuana distribution, 21 U S.C. 88 841 and 846, and associ at ed
noney | aundering charges, 18 U S.C. § 1956(h). Ram rez was
sentenced to five years, the statutory nmandatory mninum H's
pl ea agreenent acknow edged that mni num He had, at the tine of
federal sentencing, already served six nonths of a nine-nonth
California state sentence relating to the sane narijuana
transaction; he had been released early in California for good
behavi or .

At issue in this sentencing appeal is whether the
district court had discretion to grant a six nonth "credit"”
against the federal sentence to account for the state tine
served. Ramirez was arrested on federal charges on the day of
his release from state prison. The district court concluded
that it was barred fromgranting Ramrez credit for his state
sentence, and that the only nechanismavailable to Ramrez was
to request credit through the Attorney GCeneral under the

procedures set forth in 18 U S.C. 8§ 3585.! Ramrez chall enges

1 18 U S. C. § 3585 provides: "A defendant shall be given
credit toward the service of a termof inprisonnent for any
time he has spent in official detention prior to the date the
sentence comences -- (1) as a result of the offense for which
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that determnation, arguing that 18 USC 8§ 3585 is
i napplicable by its terns and therefore the court nust find sone
other way to do justice and give himcredit.

The governnment argues that: (1) Ramrez has wai ved his
right to appeal by signing a plea agreenent that generally
wai ved the right to appeal his sentence provided it was within
the guidelines range; and (2) there was, on the nerits, no
authority which permtted the district court to provide the
credit request ed.

Wai ver of Appeal

In the plea agreenent, Ramrez expressly waived the
right to appeal his sentence "unless the court inpose[d] a
custodi al sentence greater than the high end of the guideline
range and (of [the] statutory mninmum term if applicable)
recommended by the governnment."” Odinarily we would reach the

wai ver issue first. Under the circunstances of this case, we

t he sentence was inposed; or (2) as a result of any other
charge for which the defendant was arrested after the

comm ssion of the offense for which the sentence was i nposed;
t hat has not been credited agai nst another sentence." The
parties both argue that the district court was wong to
bel i eve that Ramirez could get credit under 8§ 3585. W do not
reach the issue here.
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believe it nore prudent not to resolve the waiver issue. At
Ram rez's change of plea hearing, the magistrate judge did not
i nqui re whet her the wai ver of appeal was know ng and vol untary.
Further, when asked by the magistrate judge to outline the plea
agreenent, the governnment said nothing about the waiver of
appel late rights. The magistrate judge al so advised Ram rez:
"You have a right to appeal sentences that are high or |ow, you

always have the right to appeal.” (enmphasi s added). The

government then failed to offer a correction to the Magistrate
Judge’ s statenment. Because of the problematic nature of these
events, we turn to the nerits.

Cedit for State Sentence

The district court's interpretation of the guidelines

as a natter of law is reviewed de novo. United States V.

Caraball o, 200 F.3d 20, 24 (1st Gr. 1999). Determ nations of

fact are reviewed for clear error. United States v. Santos

Batista, 239 F.3d 16, 21 (1st Cr. 2001).

Ram rez argues, based on commentary to US S G 8§
5GL. 3(b), that the district court should have credited his six
nonth sentence for the related offense toward the statutory
mandat ory m ni num sent ence. For sentencing guidelines cases,
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U S.S.G 8 bGL 3(b) requires that when an undi scharged term of

| mpri sonment resulted from offense(s) that have been fully
taken into account in the determ nation of the offense | evel for
the instant offense,' the new sentence nust run concurrently

with the undischarged term™"™ United States v. Austin, 239 F.3d

1, 5 (1st Gr. 2001) (quoting U S . S.G 8§ 5GL.3(b)). Further,
t he gui delines cormentary advi ses a sentencing court inposing a
concurrent sentence pursuant to section 5GL. 3(b) to adjust the
sentence for the instant offense by crediting any period of
i mpri sonnment al ready served for the underlying conduct "if the
court determnes that period of inprisonnent wll not be
credited to the federal sentence by the Bureau of Prisons.”
US.SG 8 5GL.3 cmt. n.2. Section 5GlL.3 was designed to
prevent duplicative punishnment by coordinating sentences, iIn

certain circunstances, for related crines. See Austin, 239 F. 3d

at 5.

There are two problens with Ramrez's reliance on
section 5Gl.3(b) and its comentary. First, the sentence
I nvol ved here is a statutory mandatory m ni num sentence, not a
gui del i nes sentence, and so casel aw concerning the granting of

credit for guidelines purposes does not necessarily govern.
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Except in limted circunstances,? sentencing guidelines cannot
be enpl oyed to i npose a sentence bel ow an applicable statutory

mandat ory m ni num Mel endez v. United States, 518 U. S. 120,

126-27 (1996).

Sone courts of appeal have nonethel ess applied § 5GL. 3
and Application Note 2 to cases involving statutory nandatory
m ni mum sentences, crediting a defendant for time served in an
undi scharged, concurrent term of inprisonnment, so long as the
total of the time served and the reduced federal sentence equal s

or exceeds the statutory mandatory mni mum period. See, e.d.,

United States v. Ross, 219 F.3d 592, 594-95 (7th Cr. 2000);

United States v. Drake, 49 F.3d 1438, 1440-41 (9th Cr. 1995);

United States v. Kiefer, 20 F.3d 874, 876-77 (8th Gr. 1994).3

2 A district court has authority to i npose a sentence
bel ow the statutory mnimumif the governnment files a notion
acknow edgi ng defendant's substantial assistance, 18 U. S.C. §
3553(e), or if a defendant provides conplete informtion
pursuant to the "safety valve" provision, 18 U S.C. § 3553(f).
Mel endez v. United States, 518 U. S. 120, 126-27 (1996).
Ramrez declined to avail hinself of the safety valve, see
infra

3 Sone statutes provide that mandatory m ni num
sentences shall not run concurrently with any other sentence.
See, e.qg., 18 U S.C 8 924(a)(4). The statute at issue here
does not contain such | anguage.
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The theory is that the federal mandatory m ni mum statute does
not specify any particular way in which that mninumtermis to
be achieved. This court has not ruled on the issue. And we
need not reach it here, as Ramrez's argunent faces a different,
and ulti mately i nsurmount abl e, hurdl e.

Ram rez's second problemis that even if an analogy to
t he gui delines were accepted, it would do Ramrez no good. The
i ssue here involves the giving of credit when the def endant has
al ready conpleted his state sentence for the related conduct.
Application note 2 to 8 5GL.3 allows for a credit adjustnent
"[wW hen a sentence is inposed pursuant to subsection (b)." And

t he concurrent sentencing requirenment of 8 5GL. 3(b), inturn, is

only triggered when there is an wundischarged term of

| mprisonnent at the tine of sentencing. See United States v.

Rizzo, 121 F.3d 794, 800 (1st Gr. 1997). A defendant's
eligibility for credit is derivative of his eligibility for a
concurrent sentence. As a result, even if we extended the
principle of 8§ 5GL.3 to this case, Ramrez woul d not be entitled
to credit because his state sentence was not undi scharged
(rather, it was discharged) at the tine he was sentenced on the

f ederal counts. See United States v. Cofske, 157 F.3d 1, 1-2
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(1st Gr. 1998) (per curiam (defendant not entitled to credit
under 8§ 5GL.3 for discharged state prison term despite
undi scharged termof probation); R zzo, 121 F. 3d at 800 (8§ 5GL. 3
does not apply where term of inprisonnent for prior conviction
was di scharged before sentencing for new indictnent).

Qur sister circuit courts have also held that 8§ 5GL. 3
is inapplicable to a discharged term of inprisonment. See,

e.g9., United States v. Turnipseed, 159 F.3d 383, 386-87 (9th

Gr. 1998); United States v. MHan, 101 F.3d 1027, 1040 (4th

Gr. 1996); United States v. Qyg, 992 F.2d 265, 266 (10th Gir.

1993). As held by the Second Grcuit:

[TIhe predicate is that the defendant's
prior prison term remains "undischarged."
There s no provision, either in the
[ Sent enci ng Ref orm Act or in the
Qui del ines, stating that the court nay order
that the sentence it inposes be deened to
have been served concurrently with a prior
prison termthat has been fully discharged.
If the defendant has conpleted his state
prison term before the federal sentence is
i nposed, 8 5GlL.3 does not apply, and his
federal prison term cannot be inposed
concurrently.

United States v. Labeille-Soto, 163 F. 3d 93, 99 (2d Cr. 1998)

(enphasis added); cf. United States v. Parkinson, 44 F.3d 6, 8

(st CGr. 1994) ("Section 5GL.3 is designed to achieve an
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i ncremental punishment for a defendant who, at the tine of
sentencing for the instant offense, is subject to an
undi scharged termof inprisonnment."”). By the tinme Ranmrez was
sentenced on the federal counts on August 28, 2000, a full year
had passed since his state sentence was di scharged.

Ram rez nmakes a second argunent that the district court
nmust have sentencing discretion because the governnent
conprom sed his ability to seek credit under 8 5GL.3 by waiting
to arrest himuntil the day he discharged his state sentence.*
This is like the argunent presented by the defendant in Rizzo,
supra, who accused the governnent of delaying his federal
indictment until he had served his state sentence so as to
render himineligible for a concurrent sentence. This court has
recogni zed that deliberate governnent nmanipulation of sone
sentencing factors mght give a defendant grounds for relief,

but it has set a high threshol d. “[Dleliberate tanpering to

4 The district court's statenent at sentencing, that
the court could have given Ramrez credit for tinme served had
Ram rez been arrested while serving his state sentence, nmay
refl ect a m sunderstandi ng about when the concurrency
principle of 8 5GL.3 is triggered. The trigger date for
whet her the state sentence is "undi scharged” is the date of
the federal sentencing, not the date of arrest on federal
charges. See, e.q., Labeille-Soto, 163 F.3d at 99.
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increase a sentence would be a concern, but the ordinary
accidents of acceleration or delay are part of the fabric of

crimnal proceedings.” United States v. Saldana, 109 F.3d 100,

104 (1st Cr. 1997). Ramrez does not cone cl ose.

In sum even if we were to apply guidelines analysis
to a statutory mandatory m ni numsentence case, it does not help
Ram rez. The only avenue for relief available to Ramrez in the
district court fromthe applicable statutory nmandatory m ni num

sentence was to provide the governnent "all information and
evi dence" he had about the offenses at issue, 18 U S C 8§
3553(f) (the "safety val ve" provision). But Ramrez declined to

do so.

The judgnment of the district court is affirned.
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