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Per Curiam Carlos Tobon appeals his 210-nonth

sentence inmposed following his plea of guilty to charges of
conspiracy to possess with intent to distribute cocaine and
attempted possession with intent to distribute cocaine, in
violation of 21 U. . S.C. 8§ 846, and aiding and abetting, 18
Uus.C § 2. Tobon argues on appeal that he should have
recei ved a downward departure fromthe applicabl e sentencing
gui delines range and that the district court clearly erred
I n inposing sentencing enhancenents for being a |eader or
organi zer of the conspiracy, pursuant to U. S.S.G § 3B1. 1(c),
and for obstruction of justice pursuant to U.S.S. G § 3Cl. 1.
The government has filed a Mdtion for Sunmary Di sposition,
pursuant to Loc. R 27(c).

I n support of his argument that he is entitled to
a downwar d departure, Tobon contends that the government used
an artificially beneficial term in the proposed drug
transaction-- that the drugs could be delivered upon the
signing of a prom ssory note in lieu of a cash down paynent.
Tobon argues that the government had at first insisted on a
reasonabl e down paynent, but changed the condition in order
to ensure that the reverse-sting operation woul d succeed when

t he def endants coul d not obtain the requisite cash. He notes



t hat the guidelines, specifically U S.S.G § 2D1.1, comrent.
(n.15), contenpl ate a departure fromthe ot herw se applicable
sentenci ng gui delines range when the governnent has set an
artificially low price in a reverse sting operation that
i nduces a defendant to purchase a |larger quantity of drugs
t han he woul d ot herw se have obt ai ned.

“Generally, an appellate court |acks jurisdiction
to review a sentencing court’s discretionary decision not to
depart below the guideline sentencing range. An exception
to this general rule applies when the sentencing court’s
deci sion not to depart is based upon its belief that it |acks

the authority or power to depart.” United States v. Mangos,

134 F.3d 460, 465 (1st Cir. 1998) (citations omtted).

The exception does not apply here. Nothing in the
record indicates that the district court believed it |acked
authority to depart downward in this case. | nstead, the
record indicates that the district court understood that it
had authority to depart pursuant to U S. S.G § 2D1.1,
comment. (n.15), but that it exercised its discretion in
declining to make such a departure. We lack jurisdiction to

reviewthis claim See United States v. Baltas, 236 F.3d 27,

40 (1t Cir.), «cert. denied, 121 S. Ct. 1982 (2001).




Tobon argues that the district court clearly erred
in attributing a | eadership role to him contending that he
was no nore cul pable than his co-defendant Agudel o, who
actually negotiated and net with the government agents.

The guidelines provide for at l|east a two-I|eve
aggravating role enhancenment if a defendant “was an
organi zer, |eader, nmanager, or supervisor.” U.S S G
§ 3B1.1(c). Factors the court shoul d consider include, anong
ot hers, the exercise of decision making authority and the
recrui tment of acconplices. U S.S.G § 3B1.1, comment (n.4).
There can be nore than one person who qualifies as a | eader
or organizer of a crimnal association or conspiracy.
US S G 8§ 3B1L.1, coment. (n.4). We review role-in-the-
of fense determ nati ons, steeped in the facts of the case,

under a clearly-erroneous standard. United States v.

Cadavid, 192 F.3d 230, 237 (1%t Cir. 1999).

The district court adopted the factual statenents
from the PSR detailing that Tobon recruited Velez and
Agudel o, paid for their hotel room and directed Agudelo in
his dealings with the agents for the purchase of the 50
kil ograms of cocai ne. Tobon did not object to these

assertions in the PSR, and he is therefore foreclosed from

contesting themon appeal. See United States v. Morillo, 8
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F.3d 864, 872-73 (1st Cir. 1993) (“A defendant who accepts
the probation departnment’s configuration of the sentencing
record without contesting the facts set forth in the PSI
Report can scarcely be heard to conpl ain when the sentencing
court uses those facts in making its findings”). On these
facts, we conclude that the district court did not clearly
err in applying the | eadershi p enhancenent.

Tobon argues, for the first tine on appeal, that
Agudel o and Vel ez’s statenents that they were recruited by
Tobon are untrustworthy, as Agudelo and Velez were
cooperating def endant s, and t heir statenents wer e
uncorroborated. We review argunents not raised below only

for plainerror. United States v. Rivera-Ruiz, 244 F. 3d 263,

272 (1st Cir. 2001). We find no plain error in the district
court’s decision to credit Velez's and Agudel 0o’ s statenents
that they were recruited by Tobon.

Tobon received a two-1| evel enhancenent to his base
offense level for obstruction of justice, pursuant to
U S . S.G 8 3Cl.1 based upon the district court’s finding that
Tobon threatened his co-defendant Paol a Vel ez. Tobon argues
for the first time on appeal that the district court
erroneously relied upon insufficient evidence, nanely, the

statement of another individual charged with a crinme
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contained within an FBI report. Tobon fails to acknow edge,
however, that in addition to providing the court with the FBI
report, the governnent had the w tness whose statenment was
menorializedinthe report available to testify at sentencing
as to the threats Tobon asked her to convey to Velez. The
government proffered what the witness would testify to, and
Tobon did not object tothis recitation, or even request that
the witness actually testify.

Argunents not seasonably addressed to the trial
court may not be raised for the first tinme in an appellate

context. United States v. Graciana, 61 F.3d 70, 76 (1st Cir.

1995). Even if this court were to review Tobon s argunent

for plain error, see Rivera-Ruiz, 244 F.3d at 272 (revi ewi ng
obj ections not made at the tinme of sentencing for plain
error), the claimfails. A sentencing court may rely upon
hearsay evidence to justify an obstruction-of-justice

enhancenent, so long as it appears reliable. See United

States v. Aynelek, 926 F.2d 64, 68 (1t Cir. 1991). In this

case, the statement has reasonable indicia of reliability,
as it was corroborated by Velez's report that she had been
told about Tobon’s threats and by Velez’'s actions in twce

seeking to relocate out of fear for her safety.



Accordingly, the district court did not plainly err
in relying upon the FBI report or the governnment’'s proffer
in making its factual finding that Tobon had threatened
Vel ez. Furthernore, we see nothing confusing or anbi guous
about the alleged threat.

The Governnent’s Mtion for Summary Di sposition is

granted. Tobon's sentence is affirnmed. See Loc. R 27(c).




