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LYNCH, Crcuit Judge. Frank D Benedetto appeals the

district court's denial of his habeas corpus petition
chal  engi ng the constitutionality of his state conviction for a

doubl e hom cide nore than a decade ago. See Commonwealth v.

D Benedetto, 427 WMss. 414, 693 N E 2d 1007 (1998). He is

serving a |life sentence.

D Benedetto presents two clains, arguing that the
determ nation of the Massachusetts Suprene Judicial Court (SJC
on these issues is in error on de novo revi ew and, additionally,
that it was contrary to, or an unreasonable application of,
clearly established Suprene Court rulings of constitutional |aw
28 U S.C. 8§ 2254(d) (Supp. Il 1996). D Benedetto's first claim
is that the trial court's refusal to allow him to present
evi dence that he believed woul d underm ne the key w tness for
t he prosecution violated his rights under the Si xth Anendnent of
the United States Constitution. H's second claimis that the
prosecution's testing, resulting in the destruction, of physical
evi dence that nmay have been exculpatory violated his rights
under the Sixth and Fourteenth Amendnents. In addition, his

case raises questions about the standards by which federal
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courts ruling on state prisoners' habeas petitions review state
court decisions that do not, apparently, decide the federal
constitutional clains raised.

W affirm the denial of habeas relief, aided by the
very hel pful decision of the district judge, and, in |light of an
intervening decision of this court, clarify the standard of
review to be applied to state court decisions under the
Antiterrorismand Effective Death Penalty Act of 1996 ("AEDPA")
Pub. L. No. 104-132, 110 Stat. 1214, when the state court does
not decide the federal constitutional claim

| .

The petitioner D Benedetto was charged with the 1986
murders of Frank Chiuchiolo and Joseph Bottari. Al reportedly
had connections to the La Cosa Nostra organi zed crinme group.
The bodies of the two victins were found in a park in Boston's
North End. Chiuchi ol o had been shot seven tines, including five
shots to the head, and Bottari had been shot sixteen tines,
i ncluding six shots to the head. Each had been shot by three
separate guns. D Benedetto was tried jointly wth codef endant
Louis Costa, while a third individual, Paul Tanso, was tried
separately. The jury found D Benedetto guilty of two counts of
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first degree murder on charges of deliberate preneditation and
extrene atrocity and cruelty. Costa was al so convicted of first
degree nmurder, while Tanso was acquitted.

The prosecution's evidence against Di Benedetto
consisted primarily of: 1) the testinony of Richard Storella, a
fully i mmuni zed witness who clained to have been present at the
shooting and involved in luring the victins to the scene; 2) the
testimony of Joseph Schindler, a |awer, who observed the
shootings from the wndow of his third floor apartnent
overl ooking the park; and 3) D Benedetto's sneakers, one of
whi ch had trace anounts of sonething that nay have been human
bl ood. Di Benedetto's argunents on this appeal relate to the
first and third pieces of evidence.

Storella' s testinony was key to the prosecution's case.
Storella testified that he and the victins had agreed to rob
D Benedetto, a drug dealer and one of Storella' s best friends,
of cocaine. The plan was for Storella to arrange a buy, and the
two others to show up and rob D Benedetto. Storella says he
| ater decided to inform D Benedetto of the planned robbery and
D Benedetto instructed himto set up the buy as planned. Wen
the victins arrived at the park intending to rob D Benedett o,
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D Benedetto and his acconplices were arned and waiting to gun
t hem down. Prior to the trial, Storella had given various
i nconsi stent statements to the police, in depositions, and to
the grand jury, including one statenent where he confessed to
being the killer hinself. However, in all Storella' s versions
except his initial denial of any know edge of the shootings,
Di Benedetto was one of the shooters.

D Benedetto's claimis that he was unconstitutionally
precl uded fromintroduci ng evidence of the defense theory that
he was being set up by Storella to take the fall for a nob hit,
and that Storella, despite being inmunized, was |lying in order
to "curry favor" with lead players in the La Cosa Nostra, whom
Storella had previously angered. More specifically,
D Benedetto's theory was that these killings were "fallout" from
the nob-ordered nurder of Vincent Linoli, three and a half
nonths prior to the killings at issue here. Linoli, |like the
victins here, was shot during what was set up as a drug purchase

in the sane section of the North End. See United States v.

Barone, 114 F.3d 1284, 1289-91 (1st Gr. 1997) (describing
Linoli nurder). He argues that the Linoli nurder was
retribution for Storella and Linoli's robbery of a "nmade" nob
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menber in 1985 and that the two victins in this case had angered
the La Cosa Nostra | eadership over their actions in connection
with the Linoli nurder: Bottari by refusing to act as Linoli's
executioner, and Chiuchiolo by breaking the code of silence to
tell his sister (Linoli's girlfriend) details of the killing.
D Benedetto clains that the two victinse were killed by the La
Cosa Nostra in retaliation for their disobedience, and that
Storella, fearing for his own life due to his involvenent in the
robbery that precipitated all this, was under nob orders to
cover up the real story behind the killings. He argues that the
trial judge violated his constitutional rights by not allow ng
hi mto present evidence of, or cross-exam ne Storella regarding,
the Linmoli nurder fallout theory.

The sneakers, along with the cl ai med evi dence of bl ood,
form the basis of D Benedetto's second habeas claim The
witness Schindler had identified the shoes as the ones
D Benedetto was wearing at the shooting. For years follow ng
the arrest, the Commonwealth maintained that there was no
evi dence of bl ood on the sneakers, and so the prosecution would
not use them as evidence. This was the prosecution's position
in the pretrial conference report. Less than a week before the
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second trial was scheduled to begin, on New Year's Eve day, the
prosecution conducted its first swab test on the sneakers, which
resulted in a positive result on the I eft sneaker, indicating a
smal | spot of "what was either the blood of a human or sone
ot her ani mal or perhaps certain plant per oxi dases. "

D Benedetto, 693 N.E. 2d at 1011. 1In the process of testing, the

sneaker was cleaned of any trace of blood. D Benedetto's
experts were unable to replicate the test on the |eft sneaker,
but did obtain a positive swab result on the other shoe, where
t he prosecution's swab test had found not hing. The challenge to
t he sneaker evidence has two conponents. First, D Benedetto
argues that the test, conducted in violation of the pretrial
conference report, violated his due process rights. Second, he
argues that the sneakers were excul patory evidence which the
prosecution did not take sufficient steps to prevent from
becom ng contam nated and destroyed in the process of testing.
.

Thi s case has been to the SICtwice. On D Benedetto's
first appeal, the SJCreversed the nurder conviction because the
witness Storella had been unavailable to testify and the tria
judge erroneously admtted his recorded testinony as evidence
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agai nst D Benedettto. Commonweal th v. Di Benedetto, 414 Mass.
37, 605 N E.2d 811, 815-16 (1992). At D Benedetto's second
trial, Storella did testify and D Benedetto was agai n convi ct ed
of murder in the first degree. D Benedetto again appealed to
the SJC, presenting the clains that he presents here on habeas,
as well as many additional clains not argued here. The SJC
affirmed the conviction, albeit apparently w thout considering

either claimas a federal constitutional claim D Benedet t 0,

693 N. E. 2d 1007 (1998).

On the exclusion of evidence concerning the Linoli
murder, the SJC affirnmed the trial court's conclusions that, as
a matter of state law, the Linoli killing was too renote to be
rel evant and that the evidence was too conplicated and woul d
divert the jury's attention. The SJC concl uded that D Benedetto
had proffered no evidence, other than specul ati on, that anyone
else had a notive to kill Chiuchiolo and Bottari, or to show
that the nurders were sufficiently simlar. Simlarly, the SIC
concluded that the trial judge did not abuse his discretion in
barring cross-examnation of Storella regarding the Linoli

murder and his alleged fear of retribution from the La Cosa



Nostr a. The SJC did not discuss the Sixth Amrendnent
i mpl i cations of these decisions.

Wth regard to the adm ssion of the evidence i ndicating

t he possi bl e presence of bl ood on one of D Benedetto' s sneakers,

the SJICrelied on its precedent in Cormmonwealth v. WIllie, 400
Mass. 427, 510 NE 2d 258 (1987), which held that "when
potentially exculpatory evidence is lost or destroyed, a
bal ancing test is enployed . . . . The courts nust weigh the
cul pability of the Commonweal th, the materiality of the evidence
and the potential prejudice to the defendant."” [d. at 261

Based on this balancing test, the SJC held that there was "no

doubt that the Commonwealth failed to conply with the pretrial

conference report,"” but that D Benedetto "failed to denonstrate
that [he was] prejudiced by [the] testing of the sneakers for

bl ood." D Benedetto, 693 N E 2d at 1011. Again, the SIJC

decision cited only Massachusetts judicial decisions and di d not
di scuss the federal constitutional clains that were raised.
Il
Under the standard established in AEDPA, a habeas
petition may not be granted "with respect to any clai mthat was
adj udicated on the nerits in State court proceedi ngs" unl ess the
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state court decision: 1) "was contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw, as
determ ned by the Suprene Court of the United States" or 2) "was
based on an unreasonabl e determ nation of the facts in |ight of
t he evi dence presented in the State court proceeding."” 28 U.S. C
§ 2254(d) (Supp. Il 1996). A state court's findings on factual
i ssues "shall be presuned to be correct” and the petitioner
bears the burden of disproving factual findings by "clear and
convi nci ng evidence." 28 U S.C. 8§ 2254(e).

In this case, the proper application of the AEDPA
standard warrants further discussion. In the district court,
D Benedetto argued that, because the SJC s decision does not
di scuss DiBenedetto's constitutional claims or federal
constitutional case | aw, these clains should be revi ewed de novo
by the federal courts. The district court rejected this
argunent .

The district court cited to 28 U S.C. 8§ 2254(d) (1)
stressing the words "resulted in" and "invol ved" to support its
conclusion that the state court's ultimate holding, not its
rationalization process, s what matters under  AEDPA

D Benedetto v. Hall, No. 99-10843, slip op. at 9 (D. Mass. Aug.
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25, 2000). It is correct that when the state court has addressed
the federal constitutional issue, it is its ultimte outcone,

and not its rationalization, which is the focus. See Hurtado v.

Tucker, 245 F.3d 7, 20 (1st Cir.), cert. denied 122 S. Ct. 282

(2001). But that does not nean the deferential standard applies
where the state court has not addressed the constitutiona
i ssue.

Inour view, the critical point is the preceding cl ause
in the statute, which states that the deferential standard used
applies to clainms that were "adjudicated on the nerits" in the
state courts. 28 U S.C. 8§ 2254(d). If the state court has not
deci ded the federal constitutional claim(even by reference to
state court decisions dealing with federal constitutiona
| ssues), then we cannot say that the constitutional claimwas
"adj udicated on the nerits" wthin the neaning of 8§ 2254 and
therefore entitled to the deferential review prescribed in
subsection (d). This was the holding of our recent decision in
Fortini v. Mirphy, which forecloses the district court's
approach here. 257 F.3d 39, 47 (1st CGr. 2001) ("[We can
hardly defer to the state court on an issue that the state court

did not address."); accord Haneen v. Del aware, 212 F. 3d 226, 248
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(3d Gr. 2000) (applying pre-AEDPA independent review of
constitutional claimwhere state court decision rested on state

statutory construction), cert. denied, 121 S.C. 1365 (2001).

Faced with state court opinions that do not discuss
constitutional clains raised by the defendant, the Fortini
approach requires that federal courts apply de novo review to
the federal constitutional clains raised in habeas petitions.

Because the SJC chose to decide both issues on state
| aw grounds, we review both de novo.* As to the first claim we
particularly note that the Commonweal th, arguing that the SJC
findings that the Limoli nurder was too "renote" and not

"sufficiently simlar" are state | aw determ nations, ? has taken

1 Whet her or not the state court has deci ded the federal claim
onthe nerits, any factual determnations that it nakes -- evenif they
rel ate solely to anindependent stateclaim-- remainentitledtothe
presunmption set forthin28 U.S.C. 8§ 2254(e) (1) i nsof ar as they may be
useful in consideration of the federal claim |In sone cases, the
outcome of the federal claimmy be determ ned by these factual
concl usi ons drawn by the state court.

2 For instance, Massachusetts seens to require that, in
order for evidence of potentially exculpatory third-party crines
to be introduced, the prior crimes nust be very closeintinmeto
the crinme charged, which is not typically required in federal
cases. Conpare DiBenedetto, 693 NE2d at 1012, and
Commonweal th v. Rosa, 422 Mass. 18, 661 N E. 2d 56, 60 (1996)
(crinmes nust be "closely connected in point of tine"), wth
Barone, 114 F.3d at 1296 (crinmes commtted ten years prior to
the crime charged admtted under federal rules), and Holt .
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the position that the state rule is an i ndependent rule to which
we mnmust give deference. Taken to its logical conclusion, this
argunent confirnms that the SJC discussion of the evidentiary
cl ai m does not address the federal rule, even inplicitly.
V.

The first question is whether the trial court's
deci sion to excl ude evi dence supporting a defense theory was in
error as a matter of federal constitutional |aw

Li roli Murder Fall out Theory

D Benedetto argues that his right to present a defense
was severely conprom sed by the trial court's refusal to allow
evi dence or cross-exam nation concerning the all eged nob nurder
of Linoli and the ensuing fallout. He maintains that this was
crucial on two fronts: both to show ng that others had notive to
kill the victins and were the nost likely killers, and to
showi ng that the i muni zed witness Storella was biased, in that
he feared retaliation from the La Cosa Nostra if he did not

testify against D Benedetto. D Benedetto argues, as he nust in

United States, 342 F.2d 163 (5th G r. 1965) (crines commtted
nore than six nmonths prior to crinme charged admtted under
federal rules).
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a habeas petition, that this refusal rises to the |evel of
violating his constitutional rights, including his Sixth
Amendnent right to present a defense and confront w tnesses
agai nst himand his Fourteenth Anmendnent due process rights.

A Conpul sory Process daim

D Benedetto clains that his Sixth Anendnent right to
conmpul sory process was violated by the trial judge's refusal to
allow himto present any evidence regarding the Linoli nurder,
sone three and a half nonths prior to the nurders at issue in
this case, and the connection of the victins and key prosecution
witness to Linmoli's nurder.

W start with a statenent of the federal rule. Under
the Sixth Amendnment Conpul sory Process Cause, crimnal
defendants generally have the right to present "conpetent,
relitable . . . exculpatory evidence." Crane v. Kentucky, 476
U S 683, 690 (1986) (state rule excluding evidence concerning

means by which a voluntary confession was obtained violated

Si xth Anmendnent); also Chanbers v. M ssissippi, 410 U S. 284,

295-96 (1973) (application of state hearsay rule to bar
testinony regarding third party's repeated confession of crine
vi ol ated defendant's Sixth Amendnent rights). Nonethel ess, as
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we pointed out in Fortini, the Suprene Court cases undoi ng state
court convictions based on exclusion of evidence involve
egregi ous situations "and the nore recent decisions of the Court
create serious doubts that the Court is interested in
carrying the doctrine beyond egregi ous cases."” 257 F.3d at 46.
In one of its nore recent cases, the Suprene Court held

that "[a] defendant's right to present rel evant evidence i s not
unlimted, but rather is subject to reasonable restrictions,"”
including the state's "legitimate interest in ensuring that
reliabl e evidence is presented,"” and evi dentiary excl usions wl |

not violate the constitution so long as they are not
‘arbitrary' or 'disproportionate to the purposes they are

designed to serve.'" United States v. Scheffer, 523 U. S. 303,

308 (1998) (quoting Rock v. Arkansas, 483 U S. 44, 56 (1987)).

Di Benedetto first offered the nob fall out theory on the
basis that it tended to show that third-party culprits, not
D Benedetto and his codefendant, were qguilty. Evi dence t hat
tends to prove a person other than the defendant conmtted a
crime is relevant, but there nust be evidence that there is a
connection between the other perpetrators and the crine, not
nmere specul ation on the part of the defendant. 1d. at 21. The
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trial judge found the connection too attenuated, hol ding that
t he evidence tended to show the Linoli rmurder was commtted by
two men who were not in Massachusetts on the date of the
Chi uchi ol o-Bottari nurders and there was no evi dence to showthe
two were involved. The defense then further refined its theory,
arguing that the reason Linoli was nurdered -- stealing froma
nob nenber -- applied just as well to Storella, whose life was
spared, but who was left in the unenviable position of owing a
favor to the nob. Both victinms here had defied the La Cosa
Nostra | eadership, like Linoli, giving the nob reason to execute
them The trial court considered this to be a different notive
than the one provided by Storella for the nmurder, but one that
did not exclude D Benedetto as the executioner. Further, the
trial judge found, assumng that Linoli had been ordered
executed, that there was no evidence of any such order as to
these victins. And the trial judge viewed this as raising an
I ssue that would divert the jury fromthe central issue.

Whet her evidence is too specul ative involves a subset
of other questions. Here, the state courts said the two crines

were too renote and dissimlar and so the connection was
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specul ative.® W are doubtful: the crines were only three and
a half nonths apart, showed certain commonalities of nodus
operandi, had one overlapping main character, and a background
chorus of the sanme crimnal group. A trial judge could easily

have decided to admt this evidence. See Barone, 114 F.3d at

1296 (crines conmtted ten years prior to the crinme charged

admtted under federal rules); Holt v. United States, 342 F.2d

163 (5th CGr. 1965) (crines conmmtted nore than si x nonths prior
to crine charged admtted under federal rules). |If those were
the only objections to the evidence, then the trial judge's
deci sion to exclude m ght be questionable. But there were other
objections -- nost inportantly, that the only actors in this
scenari o that the defense was able to actually nane (the Linol

killers) could not possibly have been the killers here. And so

3 The Conmmonwealth argues that the SJC findings of
renoteness and dissimlarity are either fact findings or state
| aw determ nations. Both argunents miss the point of
D Benedetto's claim The question is not whether the SJIC
correctly determned the Mssachusetts state |aw regarding
cross-exam nation, but rather whether its application in this
case violates the defendant's Sixth Anmendnent rights. Further,
t hese sorts of conclusions -- renoteness and simlarity -- are
m xed questions of |aw and fact, which receive the sane | evel of
deference as legal rulings. Coonbs v. Mine, 202 F.3d 14, 18
(1st G r. 2000).
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the trial judge was left only with the nurky figures of unnaned
nob killers, whose existence in the shadows coul d possi bly, but
not likely, be inferred froma conplicated tale of the nurder of
Vi ncent Linoli.

Further, the speculative nature is only the start of
the problem There were at least two other difficulties with
allowing the Linmoli nurder into evidence: that evidence would
di sparage the victins here as bad people, deserving of death,
and it woul d pose a real danger of distracting the jury fromthe
case before it. The trial judge, who was better situated than
we to have a feel for the evidence, thought the proposed
evi dence woul d create both these problens.

In United States v. Levy-Cordero, 67 F.3d 1002, 1013

(st Gr. 1995), we explained that the defendant's Sixth
Amendnent rights "nust be wei ghed agai nst countervailing public
Interests,” which include the factors outlined by the Suprene
Court in Taylor v. lllinois, 484 U S 400 (1988). The Tayl or
factors include "[t]he integrity of the adversary process, which
depends both on the presentation of reliable evidence and the
rejection of unreliable evidence, the interest in the fair and
efficient admnistration of justice, and the potenti al prejudice
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tothe truth-determning function of the trial process.” 1d. at
414-15. The trial judge's concerns here go to the truth-
determ ning function of the trial, a valid concern under the
Tayl or test.

It is a stretch to say that the evidentiary ruling
amounted to a constitutional violation. The SJC s affirmance of
the trial court's ruling does not reach the level of a
constitutional violation of a defendant's right to present

excul patory evi dence. See Chanbers, 410 U S 284 (1973);

Pettijohn v. Hall, 599 F.2d 476, 480-81 (1st Gr. 1979). "The
defendant's right to conpul sory process is itself designed to
vindicate the principle that the 'ends of crimnal justice would
be defeated if judgnents were to be founded on a partial or
specul ative presentation of the facts.'" Taylor, 484 U. S at

411, (quoting United States v. Ni xon, 418 U S. 683, 709 (1974)).

This conbination of wunreliability, disparagenent, and the
tangential nature of the evidence is sufficient to uphold the
trial judge's decision against constitutional challenge. Thus,
using the Taylor balancing factors, D Benedetto had no right
under the Sixth Anmendnent to present evidence concerning the
victins' ties to the Linoli nurder and to the nob generally.
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B. Cross-Exam nation of Storella for Bias

W also ask whether D Benedetto has nade out a
constitutional claim as to the inability to cross-exam ne
Storella concerning his connection to the nob. The Suprene
Court has recogni zed that "t he exposure of a witness' notivation
in testifying is a proper and inportant function of the
constitutionally protected right of cross-exam nation." Davis
v. Alaska, 415 U. S. 308, 316-17 (1974). “[Blias is 'always
rel evant as discrediting the witness and affecting the wei ght of

his testinony."" United States v. Lynn, 856 F.2d 430, 432 (1st

Cr. 1988) (quoting United States v. Tracey, 675 F.2d 433, 437

(1st Cr. 1982)). However, the Supreme Court has al so held
that the Confrontati on O ause does not

prevent[] a trial judge from inposing any limts on
defense counsel's inquiry into the potential bias of
a prosecution witness . . . . [T]rial judges retain
wide latitude . . . to inpose reasonable |limts on
such cross-exam nation based on concerns about, anong
ot her things, harassnent, prejudice, confusion of the
| ssues, the witness' safety, or interrogation that is
repetitive or only marginally rel evant.

Del aware v. Van Arsdall, 475 U. S. 673, 679 (1986).

Van Arsdall sets forth the test for determ ni ng whet her

a limtation on cross-examnation violates the Confrontation
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d ause. The first question to be asked under the Van Arsdall

test is whether the limtation prejudiced the exam nation of
that particular witness. In other words, absent the |imtation,
would the jury have received a "significantly different
i mpression” of the witness's credibility? 1d. at 679-80; see

also United States v. Twoney, 806 F.2d 1136, 1140 (1st Gr.

1986) (limtation on questions regardi ng wi tness's conm ssi on of
two nurders, giving himnotive to cooperate with governnent, not
prejudi ci al because cross-exam nation had established that he
recei ved a favorabl e sentencing reconmendati on i n exchange for

t esti nmony) . The second elenent of the Van Arsdall test is

whet her the error was harmn ess beyond a reasonabl e doubt; if so,

reversal is not warranted. Van Arsdall, 475 U S. at 681

Two decisions of this Court provide guidance in this
case. In Lynn, we were confronted with the question of whether
atrial court's conplete foreclosure of cross-exam nation "into
a relevant and not fully explored area" viol ated the defendant's
Si xth Amendnent rights. Lynn, 856 F.2d at 433-34. W hel d
that, to neet the constitutional standard, the trial court "nust
ensure that the jury is provided with '"sufficient informtion
concerning formati ve events to nake a "discrimnating appraisal”
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of a witness's notives and bi as. Id. at 433 (quoting Twoney,

806 F.2d at 1140 (quoting United States v. Canpbell, 426 F.2d

547, 550 (2d G r. 1970))). W concluded that, "[wjhile the
cross-examnation . . . was extensive, there were relatively few
guestions concerning [the witness's] continuing reasons to lie
to please the governnent” and therefore the constitutional
standard had not been net. 1d. at 433-34.

However, our decision in Lynn nmust be viewed next to
our deci sion on the habeas petition presented in Bui v. D Paol o,
170 F.3d 232 (1st Gr. 1999), where we held that the
Confrontation Clause does not give a defendant the right to
cross-exam ne regardi ng "every concei vabl e theory of bias." 1d.
at 242. Rat her, "[t]he threshold requirenent inposed by the
Confrontation Clause is satisfied as long as the defendant is
given a fair chance toinquire into awtness's bias." 1d.; see

also United States v. Boylan, 898 F.2d 230, 254 (1st Cr. 1990)

("So long as a reasonably conplete picture of the wtness

veracity, bias, and notivation is devel oped, the judge enjoys
power and discretion to set appropriate boundaries.”). In Bui,
we observed that a trial judge nmmy circunscribe cross-
examnation if the party is unable to lay a proper evidentiary
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framework; where the offer is "inherent[ly] speculative[]," the
trial judge may "prohibit[] <cross-examners from nounting

fishing expeditions.” 170 F.3d at 244; see also United States

v. Zaccaria, 240 F.3d 75, 82 (1st Cr. 2001) (refusal to allow
inquiry intowtness's drug trafficking, based solely on all eged
adm ssion to defendant, did not violate Confrontation C ause
because "sone proof in the formof concrete facts nust underlie
any offering that can be accepted by a trial court as
evi dence"). The question here i s whet her the bias all eged by
Di Benedetto falls nore within the anbit of the Lynn case, or the
Bui_ case. The Commonweal th argues that Bui controls, while
D Benedetto cites Lynn. The SJC held that Storella had been
sufficiently cross-examned as to his credibility, based on his
repeated lies to investigating authorities, and as to bias,
based on his need to cooperate wth the governnent to avoid

bei ng charged wth the nurder hinself. D Benedetto, 693 N E. 2d

at 1012. However, the bias alleged by D Benedetto is bias of a
different nature -- although Storella was cross-exam ned on bi as
towards the governnent, he was not cross-exam ned on bias

towards a third party -- nanely, the La Cosa Nostra | eadership.
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Third-party bias is a proper topic for cross-examnation. See

United States v. Abel, 469 U S. 45, 50-52 (1984).

Nonet hel ess, the defense did have the opportunity to
cross-examne Storella generally as to his notivation in
devel oping the countless variations and enbellishnents to his
account. Both defense counsel repeatedly asked Storella what he
was afraid of, or what his concern was, at the tine he gave his
statenents to the investigating authorities. Storella
repeatedly answered that he was afraid of being charged with
conspiracy to nurder, never once indicating that he was
concerned with breaking the La Cosa Nostra code of silence or
ot herwi se angering the nob. Storella also testified under
cross-exam nation that he was afraid of Bottari and Chiuchiolo
because of their connections to "a few known figures" in the
North End, indicating that, at least in his view, these two were
not on the outs with the La Cosa Nostra | eadership. Like the
voir dire in the Bui case, Storella's responses to the genera
cross-examnation questions indicate that Storella was not
likely to provide the defendant with the answers he was seeking
t hrough nore specific cross-examnation on the Linoli mnurder.
Based on the extensive questioning by the two defense attorneys
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regarding Storella's notives and credibility, and the
specul ative nature of the proffered line of inquiry, the tria
judge did not offend D Benedetto's Sixth Amendnent rights in
excludi ng cross-exam nation on the Linoli nurder, even as to
bi as.

V.

Destruction of Potentially Excul patory Evi dence

D Benedetto's second habeas claim is that his due
process rights were violated by the introduction of evidence
resulting fromthe prosecution's testing of his sneaker, which
was conducted at the start of a holiday weekend | ess than a week
before the second trial was scheduled to begin, and which
forecl osed conplete testing by his own expert. There are two
prongs to this claim First, D Benedetto argues that the
testing and introduction of the sneakers as evidence viol ated
the Pre-Trial Report, which required that the prosecution give
the defense notice of any testing and an opportunity to exam ne
any material evidence. He alleges the contravention of the Pre-
Trial report constitutes a due process violation. Second, he
clains that the sneakers were excul patory evidence, which the
prosecution had a duty to preserve. The argunents concerning
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t he sneakers are weak and it is difficult to i magi ne the sneaker
evi dence played nuch of a role in the jury's determnation

The sneakers were seized by the police four days after
the nurder. The lawer Schindler, in testinony the jury could
have discounted, said he saw the brand nanme synbol on the
sneakers of one of the nurderers fromhis third floor w ndow on
that dark night. H s testinony tied the sneakers to the event.
The sneakers showed no visible signs of blood, itself surprising
given the nunber of tines the victins were shot at cl ose range.
Wien the prosecution tested the sneakers, it found a spot on the
| eft sneaker, but not the right. Wen the defense tested the
shoes a week later, it found a spot on the right sneaker, but
not the left. The prosecution's expert testified this was not
surprising as to the left sneaker, as its swab test on the left
sneaker had renoved the spot. This renoval of the stain gives
rise to D Benedetto's destruction of evidence claim The SJC
rejected this claim finding that Di Benedetto had failed to
denonstrate prejudice, as there was "little doubt that one or

both the . . . sneakers tested positive." D Benedetto, 693

N. E. 2d at 1011.

A. Violation of Pre-Trial Oder
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D Benedetto's claimthat the violation of the pretrial
procedures violates his constitutional due process has little
nerit. The SJC held that, although "[t]here is no doubt that
the Commonwealth failed to conply with the pretrial conference
report,"” it was immterial as there was no prejudice to
D Benedetto. [d. at 1011. Violations of state procedural rules
will not constitute a federal due process violation unless they

vi ol ate fundanental notions of fairness. See, e.q., Brown V.

Mal oney, No. 00-2556, 2001 W. 1181109 (1st Gr. Cct. 11, 2001);

Jammal v. Van de Kanp, 926 F.2d 918, 919 (9th Gr. 1991). Gven

t he questionabl e evidentiary val ue of the sneaker for either the
def ense or the prosecution, neither the testing nor introduction
of the evidence creates a situation of fundanmental unfairness,
no matter how unsavory the prosecution's tactics.

B. Excul patory Evi dence

The second aspect of D Benedetto's claim based on the
destruction of potentially excul patory evidence, is controlled

by clearly established federal law, set forth by the Suprene

Court in Arizona v. Youngblood, 488 U S 51 (1988), and

California v. Tronbetta, 467 U S. 479 (1984). In Youngbl ood,

the Suprenme Court held that the police's failure to preserve
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potentially excul patory senen evidence in a rape case was not a
due process violation unless the police had acted in bad faith.
488 U.S. at 337-38. Nonet hel ess, sinple good faith is not a

conpl ete exoneration. See United States v. Al ston, 112 F. 3d 32,

35 (1st Cir. 1997) ("W are not prepared to say that the
governnent's 'good faith' is always and everywhere a conplete
def ense to a due process cl ai mwhere the governnent deliberately
alters evidence that mght otherwi se have exculpated the
def endant . ).

D Benedetto argues that the prosecution's |ast mnute
testing of the sneakers, without notice to the defense and in
apparent contradiction of its pretrial report, is evidence of
bad faith. W need not decide whether this neets the "bad
faith" standard, because a closer |ook at the Suprene Court
decision in Tronbetta indicates that D Benedetto's due process
claimfalls short in other regards.

The rule established in Tronbetta was that, in order
to warrant reversal, destroyed "evidence nust possess an
excul patory value that was apparent before the evidence was
destroyed, and nust al so be of such a nature that the defendant
would be wunable to obtain conparable evidence by other
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reasonably avail abl e neans."” 467 U. S. at 479-80. The def endant
clains that the sneaker's | ack of blood was clearly excul patory
because it was highly unlikely that he could have shot the
victine multiple times at close range without soiling his
sneakers. However, given that the sneaker tested positive for
blood or other organic matter, it ceased to be clearly
excul patory. Mreover, the defendant was free to cross-exani ne
t he prosecution's expert on the | ack of any bl ood stains visible
to the naked eye, which goes nore to the heart of the
potentially excul patory nature of the sneakers.

Further, the Tronbetta court, in holding that the
results of a breath-analysis blood alcohol test could be
introduced at trial even if the breath sanples were not
preserved, noted that the "evidence to be presented at trial was
not the breath itself but rather the [test] results obtained
from the breath sanples,"” which the defendants could have
attenpted to i npeach by chall enging the calibration and overal
reliability of the instrunent. 1d. at 488, 490. Simlarly, in
this case, the evidence to be presented was not the spot itself,
but rather the test results, which the defendant was free to
| npeach by questioning the expert about the test nethodol ogy,

-29-



the inconsistent results, and, nobst inportantly, about the
test'sinability to conclude that the spot was even human bl ood.
There was no constitutional violation.
\/

Concl usi on

The district court's denial of D Benedetto's petition

for habeas corpus is affirned.
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