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TORRUELLA, Chi ef Judge. This appeal invol ves ei ght packages

of jewel ry shi pped by def endant - appel | ee Federal Express (" FedEx").
The shi pper, Hol nes Protection Goup, Inc. ("Hol mes"), purchased third-
party i nsurance frompl aintiff-appellant Kenper | nsurance Conpani es,
I nc. ("Kenper"). Kenper, as subrogee, sought toinvalidatethe $100
[imtation of liability provided for in the relevant shipping
docunments. The district court concluded that the limtation of
liability was valid, and that attenpts by Kenper to anend its conpl ai nt
toinclude: (i) clains under the Carnmack Arendnent, 49 U. S. C. § 14706;
and (ii) clainms of willful and wanton m sconduct, were futile. Kenper

Ins. Cos. v. Fed. Express Corp., 115 F. Supp. 2d 116 (D. Mass. 2000).

For the reasons herein, we affirm
BACKGROUND AND PROCEDURAL HI STORY

The rel evant facts inthis appeal are undi sputed, with one
exception, which we note bel ow.

Hol mes t ender ed ei ght packages containing jewelry to FedEx
bet ween June 26 and Decenber 22, 1998. Seven of the packages never
reached their destination; one arrived enpty. Each of t he packages was
sent under FedEx Mast er Powershi p Agreenents, which note t hat FedEx
limtsitsliabilityinamnner describedinits Service Guide. The
Service Guide, inturn, explainsthat "liability withregardto any
package is limtedtothe sumof $100 unl ess a hi gher val ue i s decl ar ed

onthe airbill for the package at the ti me of tender, and a greater

- 3-



charge paid as provided. . . below. " For nost types of goods, FedEx
al | ows shi ppers to decl are a val ue up t o $50, 000. However, for "itens
of extraordi nary val ue,” includingjewelry, the maxi numdecl ared val ue
islimtedto $500. Moreover, the shipping agreenent provides t hat
"any effort to declare aval ue in excess of the maxi nuns all owed i n
this serviceguideisnull and void,"” and disclains any liability "in

excess of the decl ared val ue of a shiprment."” No val ue was decl ared for
any of the shipnments in question.

Kenper, actinginits capacity as subrogee to Hol nes, brought
cl ai ms agai nst FedEx soundingintort and contract. FedEx noved to
dism ssthetort clains as preenpted by the Airline Deregul ati on Act
(ADA). Althoughthe district court held that the savings cl ause of the
ADA preserved federal comon lawrenedies intort for | ost shipnents,
id. at 120-21, it concludedthat theairbill limted FedEx's liability
t o $100 per shi pnent, that Kenper coul d not "avoidthis linmtation by
recastingits clains as tort action,"id. at 121, and therefore granted
the notion to dism ss.

Wth respect tothe clains sounding incontract, the district
court determ ned that under applicabl e federal comon | aw, specifically

the "rel eased val ue doctrine,” the FedEx limtation of liability
provi si on was val id because it all owed t he shi pper to i ncrease FedEx's
exposure to $500 by declaring a higher value and paying a

correspondi ngly hi gher shippingfee. 1d. at 122-24. Moreover, the
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district court notedthat limtations of liability are viewedin a
particul arly generous |ight when the shipper chooses to take out
private insurance, as did Holmesinthis case. |d. at 124. The court
t heref ore di sm ssed Kenper's cl ai mseekingtovoidthelimtationon
liability as contrary to public policy, id., and grant ed FedEx parti al
summary j udgment on t he breach of contract cl ai mbased on the $100
l[limtation of liability, id.

Kenper al so sought to anmend its conplaint i ntwo ways which,
it contended, woul d provi de | egal support for invalidation of the
limtationclause wi thout reliance ontherel eased val ue doctri ne.
Fi rst, Kenper clainmedthat because four of the ei ght packages travel ed
entirely by truck (instead of by air),! the Carmack Anendnent's
all egedly stricter standard nade the limtationonliabilityinvalid
with respect to those four packages. The district court did not
det er m ne whet her t he Car mack Anendnent applied, instead concl udi ng
t hat because t he contours of the Carmack Anendnent mirrored t hose of
t he rel eased val ue doctri ne, Kenper's desired anendnent was futile.
Id. at 126-27. Second, Kenper sought to anendits conplaint toinclude
claims of willful and want on m sconduct on t he part of FedEx. Kenper
al | eged t hat FedEx had been awar e of , and i gnored, the repeated theft

of val uabl e shi pped goods by enpl oyees. Kenper argued t hat FedEx's

! FedEx does not concede that the four packages i n question travel ed
only by truck. As we explain, this factual dispute is ultinmately
irrelevant to the disposition of this appeal.

-5-



know edge of ranpant enpl oyee t heft and | ack of neani ngful effort to
prevent future thefts fromoccurring constituted w |l ful and wanton
m sconduct, and t hat t he conversi on exceptiontothe rel eased val ue
doctrine should apply.? The district court held that even if the
exceptionincluded a"level of willful andintentional conduct . . . so
egregious astorisetothelevel of conversionfor [acarrier's] own
use, " Kenper had not all eged sufficient facts to reach such alevel.
Accordingly, the court refused to all owthe anendnent to t he conpl ai nt
because it woul d have been futile to do so. 1d. at 125-26.
DI SCUSSI ON

Qur revi ewof a grant of sunmary j udgnent i s de novo, with

all material facts viewedinthelight nost favorable to the opposing

party. Canpbell v. Washi ngton County Technical Coll., 219 F. 3d 3, 5

(1st CGr. 2000). Wereviewthe denial of anotionto amend a conpl ai nt

f or abuse of discretion. d assman v. Conput ervi sion Corp., 90 F. 3d

617, 623 (1st Cir. 1996).
|. Federal Common Law and the Rel eased Val ue Doctri ne
When a shi pper (or, as here, a subrogee standi ng i n pl ace of

a shi pper) conteststhevalidity of acontractual clausethat limts an

2 Acarrier that has converted goods toits own use cannot enforce an
otherwisevalidlimtationonliability. See, e.qg., Deiro v. Am

Airlines, Inc., 816 F.2d 1360, 1366 (9th Cir. 1987).
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air carrier'sliability,®we apply federal common|law. See Hill Constr.

Corp. v. Am Airlines, Inc., 996 F.2d 1315, 1317 (1st Cir. 1993)

(citing cases applying federal law); Diero v. Am Airlines, Inc., 816

F.2d 1360, 1365-66 (9th Cir. 1987); FEirst Pa. Bank, N. A v. E.

Airlines, Inc., 731 F.2d 1113, 1115-16 (3d Cir. 1984). Although

traditional common | awforbade a carrier fromdisclaimngliability for

its own negligence, First Pa. Bank, 731 F. 2d at 1116, the rel eased

val ue doctrine allows an air carrier to"limt [its] |liability for

injury, loss, or destruction of baggage on a 'rel eased val uati on’

basis.” Diero, 816 F.2d at 1365 (citingKlicker v. Northwest A rlines,
563 F. 2d 1310, 1315 (9th Gr. 1977)). In exchange for a |l ower shi ppi ng
rate, the shipper is deenmed to have rel easedthe carrier fromliability
beyond a st ated anmount. |d. However, the shipper is bound by this
agreenent only if (i) he has reasonabl e notice of therate structure
and (ii) heisgivenafair opportunity to pay a higher ratein order

to obtaingreater protection. 1d.; see also NewYork, NH &Hartford

Rail Co. v. Nothnagle, 346 U. S. 128, 134-36 (establishing doctrine for

common carriers); Hill, 996 F.2d at 1317; First Pa. Bank, 731 F. 2d at

1117.

3 Both sides agree that FedEx qualifies as an "air carrier" under
federal law. See 49 U.S.C. 8§ 40102(a)(2). However, Kenper all eges
t hat four of the packages travel ed sol el y by ground transportation, and
t hat FedEx shoul d not be treated as an air carrier with respect to
t hose packages. See infra Part I1.
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Kenper concedes t hat t he shi pper, its insured, had reasonabl e
notice of thelimtationof liability. However, it contends that the
FedEx rate structure is not one that gives the shipper "a fair
opportunity to pay a higher rate in order to obtain greater
protection.”™ Diero, 816 F.2d at 1365. Kenper argues that the
contractual Iy al | owed i ncrease t o $500 of coverage i s an insufficient
difference to provide a "fair opportunity,” especially when t he $500
limt applies only to goods of "extraordi nary val ue" such as j ewel ry,
which are by definition worth significantly nore than that |im

This Court has noted that "[w] here air carriage .
of fer[s] the shipper a choice of paying a higher rate for greater
protection, federal courts have normally found those limtations
lawful . " HII, 996 F.2d at 1317 (citing numerous cases). Al though we
have not had t he opportunity to determ ne when an alternativeliability
limtissufficiently highsoastoprovidea"fair opportunity” tothe
shi pper, other courts have upheld contractual Iimtations of asimlar

magni tude to the one at i ssue here. First Pa. Bank, 731 F. 2d at 1118

(choi ce bet ween $50 and $500) ; see al so United States Gold Corp. V.

Fed. Express Corp., 719 F. Supp. 1217, 1219 & 1225-26 (S. D. N. Y. 1989)

(choi ce between $100 and $500); Universal Conputer Sys., Inc. v.

Al |l egheny Airlines, Inc., 479 F. Supp. 639 (M D. Pa. 1979) (choice

bet ween $50 and $500) ; Kl icker, 563 F. 2d at 1314- 16 (choi ce between

$500 and $5000). Not abl y, Kenper has not cited, nor have we
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di scovered, any case i n which acourt invalidated a contract providing
two di screte | evel s of coverage.* Weareloathto policethis|inewhen
ot her courts have chosen not to do so.

Kenper seeks to di stinguishthe above precedent by pointing
out, correctly, that the rel evant contractual provisionsinthese cases
provi ded that the carrier woul d not accept goods with a decl ared val ue

above the higher imtation. See First Pa. Bank, 731 F.2d at 1118

("Shipments with a declared value in excess of $500.00 are not
acceptabl e for transportation under this tariff."); Kli cker, 563 F. 2d
at 1316 ("No participating carrier will accept [property], the decl ared

val ue of which exceeds . . . $5,000."); Universal Conputer, 479 F

Supp. at 641 (" Shipnments with a decl ared val ue i n excess of $500. 00 are
not acceptabl e for transportationunder thistariff."). By contrast,
not only did the FedEx contract in question not contain such a
provi sion, but the record shows that FedEx actively solicited the
carriage of jewelry clearly worth nore than $500.

We are not convinced that this distinction makes a
difference. First, the cases upholdinglimtationsonliabilitydid
not rest their holdings onthe fact that the carriers could refuse

goods val ued at nore t han t he maxi nrumanount. Second, the fact that

4 Kenper contends that this | ogicwouldapprove of an option providi ng
only an extra dollar of liability. W doubt that it carries that far;
at any rate, we agreewiththe district court that inthis case, $500
IS opportunity enough.

-9-



FedEx did not retainthe ability toreject packages with a decl ared
val ue of nore than $500 does not nean that the $500 limt did not
provi de shippers withafair opportunity toincrease their coverage by
payi ng a hi gher rate; it only neant that they coul d not necessarily
i nsure their packages at full val ue through the carrier. Kenper has
conceded t hat the rel eased val ue doctrine does not require carriersto
offer a full value rate.

Mor eover, the fact that third-party i nsurance was avail abl e,
and was purchased by t he shi pper, counsel s agai nst i nvalidatingthe
l[imtationonliability. "[Ashipper] cannot contendthat it was not
given a 'fair opportunity' to opt for higher coverage [when t hat
shi pper] did opt for higher coverage whenit insured[its package]

t hr ough an i ndependent entity."_Vision Air Flight Serv., Inc. v. MV

Nat'| Pride, 155 F.3d 1165, 1169 (9th Cir. 1998); see al so Travelers

| ndem Co. v. Vessel SamHouston, 26 F. 3d 895, 900 (9th Cir. 1994)

(del i berate choi ce to opt-out of higher coverage i ndi cat es exi st ence of
afair opportunity). Thisis especiallytruewhentheplaintiff is not
t he shipper itself, but the subrogated third-party i nsurer of the
package. In such a case, "it is always in the best interest of a
shi pper' s i nsurance conpany to argue t hat t he shi pper was denied afair
opportunity to opt for higher liability. . . . 'As best wecantell,
[theinsurer] isnowbringingthislawsuit inanattenpt toshift . . .

t he burden of loss it was paidtoinsure.'" Travelers Indem, 26 F. 3d

-10-



at 900 (citingCarman Tool & Abrasives, Inc. v. Evergreen Lines, 871

F.2d 897, 901 n. 10 (9th Cir. 1989)). "The [third-party] insurer nerely
stands i n t he shoes of t he shi pper, however, and cannot argue as if the
shi pper di d not make the decisiontoinsure separately.” Read-Rite

Corp. v. Burlington Air Express, Ltd., 186 F.3d 1190, 1199 n.4 (9th

Cir. 1999).

Lastly, we nust point out that Kenper i s innoway harmnmed by
thistypeof [imtationclause; infact, it is the very existence of
suchalimtationthat all ows Kenper to nmarket third-party package
insurance. |If FedEx alteredits contractsto offer the type of first-
party i nsurance suggest ed by Kenper, a shi pper woul d ei t her choose to
i nsure t hrough FedEx and not purchase suppl enentary i nsurance from
Kenmper, or woul d choose t he | ower rel eased val ue and purchase t he sane
coverage fromKenper, whichin that case admts it woul d have no cause

of action under the rel eased val ue doctrine. See Travelers | ndem , 26

F.3d at 900 ("Why woul d [t he shi pper] increaseits costs by insuring

t he same cargo twice?"); cf. dickfield v. Howard Van Li nes, 213 F. 2d
723, 726-27 (lack of prejudice stemm ng fromdeviationin bill of
| adi ng prevented recovery). Even if the rel eased val ue doctrine
techni cal Iy provi des Kenper a cause of acti on as subrogee, we are not
overly synpathetic to the insurer's plight on these facts.

1. Clai ne Under the Carmack Anmendnent
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Kenper al |l eges that four of the packages traveled entirely
by ground transportation, andthat, as aresult, the Carnack Arendnent,
49 U. S.C. 8 14706, applies instead of federal common | aw. Likethe
district court, we do not needto determ ne the applicability of the
Carmack Amendnent to packages shi pped solely using the ground
transportation services of anair carrier.®lnstead, we agree that, with
respect to the fair opportunity to declare a higher rate, the
constraints onlimtation clauses are the same for notor carriers
covered by t he Carmack Anrendnent as they are for air carriers covered
by the rel eased val ue doctri ne.

Section 14706(c) (1) allows acarrier "to establishrates for
the transportati on of property . . . under whichtheliability of the
carrier for such propertyislinmtedto avalue established. . . by
witten agreenent between the carrier and shipper if that val ue woul d

be reasonabl e under the circunstances surroundi ng the transportation.”

5 W note, however, that thereis significant precedent indicatingthat
t he Car mack Anendnent si nply does not apply toanair carrier such as
FedEx. See, e.q., Arkwright-Boston Mrs. Mut. Ins. Co. v. Geat W
Arlines, 767 F. 2d 425, 428 (8th Cir. 1985); Wllians v. Fed. Express
Corp., No. CV 99-06252 MMM BQRX, 1999 W. 1276558, at *3 (C. D. Cal.
Oct. 6, 1999); Assoc. X-Ray Corp. v. Fed. Express Corp., Civ. No.
3: 93CV02209( AVC), 1994 W 897156, at *3 (D. Conn. July 22, 1994). None
of these cases hol ding the Carmack Amendnent i napplicable to air
carriers addresses the specific facts all eged by Kenper, nanel y t hat
certain packages travel ed whol | y by ground transportati on. However, in
Federal Express Corp. v. California Public Utilities Conm ssion, 936
F.2d 1075, 1078 (9th Cir. 1991), the NNnth Grcuit held that state | aw
was preenpted by the Airline Deregul ation Act vis-a-vis packages
shi pped fromLos Angel es t o Cakl and, Californiaentirely by truck,
suggesting that t he Car mack Amendnent does not apply to such packages.

-12-



I n Camar Corp. v. Preston Trucking Co., 221 F. 3d 271, 276 (1st Cir.

2000), we indi cated that this reasonabl eness requirenment i s net when
t he agreenent affords t he shi pper "a reasonabl e opportunity to choose
bet ween the regular rate and a rate reflecting a higher |evel of
liability.” As we described earlier, thisis virtually the sane
| anguage t hat we and ot her courts have used i n applyingthe rel eased

val ue doctrine. See HIIl, 996 F. 2d at 1317; Diero, 816 F. 2d at 1365;

First Pa. Bank, 731 F.2d at 1116. Mreover, our cases have suggested

that thetwo inquiries apply essentially the same standard. See H |1,
996 F. 2d at 1317 (citing both "post-deregul ationair carrier cases" and

"regul ated carrier cases" to support one proposition); Hollingsworth &

Vose Co. v. A-P-A Transp. Corp., 158 F. 3d 617, 620 (1st Cir. 1998)

(noting the possibility that the air carrier case, H Il, had overrul ed

a Car mack Amendnent case, Anton v. Greyhound Van Li nes, 591 F. 2d 103

(1st GCir. 1978), but choosing to overruleAnton explicitly). Kenper
has suggested no particul ar reason why t he Car mack Anendnent woul d
mandate a di fferent result than the rel eased val ue doctrineinthis
case, and our reviewof the case | aw has not i ndicated that such a
di fference exists. W therefore agree that anendnent of the conpl ai nt
was futile, and was appropriately denied by the district court. See

Carlo v. Reed Rolled Thread Die Co., 49 F. 3d 790, 792 (1st Cr. 1995).

[11. WIIlful and Want on M sconduct
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Alternatively, Kenper argues that it should be allowedto
amend its conplaint toincludeclains of wllful and wanton m sconduct,
and t hat such m sconduct shoul d qualify for the conversi on exceptionto
t he rel eased val ue doctrine. However, we agreewith the district court
that the conversion exception is far nore narrow than woul d be
necessary to include the conduct alleged by Kenper.

Indickfield v. Howard Van Lines, 213 F. 2d 723, 727 (9th

Cir. 1954), the Ninth Circuit outlinedthe scope of the conversion
exception in the context of enployee theft:

[I]f the property has been converted by the
carrier, it would be agai nst public policy to
permt the carrier tolimt itsliability and
thus to profit fromits own m sconduct. However,
the cases are uniform in holding that the
conversion doctrineis pertinent only whenthere
has been a true conversion, i.e., where the
carrier has appropri ated the property for its own
use or gain. Thecarrier may properly limt its
liability where the conversion is by third
parties or even by its own enpl oyees. In the
| atter circunstance, whilethe carrier may have
been guilty of negligenceinthe selectionof its
enpl oyees, it has not been unjustly enriched, nor
has it been guilty of any m sconduct.

dickfieldstrongly suggests that the conversi on exception

only applies when a carrier has converted the property "for its own use
or gain." Most other courts to address the subj ect have i nterpreted

Gickfieldinthis manner. Am_ Cyvanamid Co. v. New Penn Mbt or Express,

Inc., 979 F.2d 310, 315-16 (3d Cir. 1992) ("[N]othing short of

i ntentional destruction or conduct inthe nature of theft" will void
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thelimtationonliability."); Diero, 816 F.2d at 1366 ("[ O nly an
appropriation of property by the carrier for itsownusewl!| vitiate

l[imtsonliability."); Rocky Ford Moving Vans v. United States, 501

F.2d 1369, 1372-73 (8th CGr. 1974) (willful m sconduct insufficient to

i nval i dat e val ue decl aration i n absence of fraud); Aircraft | nstrunent

& Radi o, Co. v. United Parcel Serv., Inc., 117 F. Supp. 2d 1032, 1036

(D. Kan. 2000); Cash Am Pawn, L.P. v. Fed. Express Corp., 109 F. Supp.

2d 513, 525 (N. D. Tex. 2000). Because Kenper has nade no al | egati on
t hat FedEx appropriated the propertyitself, or profited fromits
conversion, the clai mdoes not fit withinthe doctrine as outlinedin
t hese cases.

Kenper points toour opinioninHII to suggest that, inthis
Circuit at |east, the conversion exception m ght have a slightly
greater scope. InHll, we noted that "we have found a case t hat
suggests, indicta, that thew | ful nature of m sconduct m ght nake a

difference." 996 F.2d at 1320 (citingGickfield, 213 F. 2d at 727);

see also Lerakoli, Inc. v. Pan Am Wrld Airways, Inc., 783 F. 2d 33, 37

(2d Cir. 1986) (suggesting that proof of "willful or intentional
conduct"™ on the part of the carrier is sufficient).

However, both our decisioninHIll and our revi ewof other
cases indicate that the conversi on exception requires at |east a
stronger all egation of affirmative m sdeeds than the willful blindness

al |l eged by Kenper. InHill itself, we chose not to decide theissue
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because no showi ng of wi |l ful ness had been made. 996 F. 2d at 1320. W
al soclearly heldthat even egregi ous i nstances of negligence did not
qualify for the exception. Id. ("[Clourts will not inpute to
commercial parties (agreeingtoaliabilitylimtation) anintent to
litigate the degree to which |l oss-causi ng negligence was ordi nary,
gross, or egregious."). Fromthese comments, and fromthe al nost
uni versal position of other federal courts to have addressed this
i ssue, we concl ude that -- whether or not the conversion exceptionto
t he rel eased val ue doctrine includes certain willful conduct not
technically a conversi on and not benefitting thecarrier -- willful
bli ndness tothe activity of third parties (even enpl oyees) does not
qualify. Therefore it would have been futile for Kenper to have
anended its conplaint in this manner, and the district court
appropriately refusedits request to do so. See Carlo, 49 F. 3d at 792.
CONCLUSI ON

W findthat the contractual limtationof liabilityisvalid
under the released value doctrine, and that Kenper's proposed
amendnments to its conpl ai nt woul d i ndeed have been futile. The opinion

of the district court is affirned.
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