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LYNCH, G rcuit Judge.

This is a dispute over the control of $3 mllion
deposited in February 1999 in a client-fund account of a
Boston law firm The essence of the dispute is whether the
account was a valid escrow account. If it was, then the funds
may be within direct reach of Mercurius |Investnent Hol ding,
Ltd., which invested the sane anount of funds in Thornhil
d obal Deposit Fund, Ltd., nowin liquidation in the Bahanas;
if it was not, then the funds are under the control of the
foreign liquidators of Thornhill, and Mercurius is sinply one
of along list of claimants in line in the Bahanas
proceedings. W affirmthe holding of the | ower court that
Thornhill and Mercurius never created an escrow account, Sso
that the funds properly belong wth Thornhill’s Iiquidators.

| .

The following facts are not in dispute. After its
$3 million investnment in Thornhill went sour, Mercurius
brought suit for fraud in Massachusetts state court in
Decenber 1998. Seeking prejudgnent security, Mercurius
requested that the court issue a prelimnary injunction
barring Thornhill fromdistributing any of its assets.
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| nstead, the court issued an order that Thornhill place the
contested funds in escrow. The order, issued on January 11,

1999, stated in relevant part:

THAT, the Defendant Thornhill @ obal Deposit
Funds Limted shall deposit into an escrow account
within the United States jointly held by counsel for
the Plaintiff . . . and counsel for the Defendants .
. . the anount of three mllion dollars
($3,000,000.00 U S.), in accordance with the ternmns
and conditions of an escrow agreenent between
counsel (or absent such agreenent upon further order
of the Court)

Counsel for the parties then exchanged a series of
letters, in which both parties proposed draft escrow
agreenents wherein various banks were nomnated to serve as
the escrow agent. |In the mddle of this exchange, on February

2, counsel for Mercurius sought assurances that Thornhil

I ntended to fund the escrow account. In response, on February
4, Thornhill's counsel, H Il & Barlow, called Mercurius'
counsel to verify that Thornhill had deposited $3 million into

the firms client-fund account. That sane day, counsel for
Mercuirus faxed a one-sentence |letter to Thornhill's counsel
suggesting that the funds were now held in escrow. The letter
stated: "This is to confirmour recent tel ephone conversation
in which you informed ne that your client . . . has deposited

- 4-



three mllion dollars ($3,000,000.00) into your firms escrow
account pursuant to [the state court's] January 11, 1999
Oder." HIl & Barlow did not answer the letter, and
negoti ati ons between counsel for the two parties continued.
On February 10, H Il & Barl ow sent another draft escrow
agreenent to counsel for Mercurius for his consideration;
counsel for Mercurius responded by asking for an electronic
copy of the draft so that he could nore easily nake edits.
Negoti ati ons had proceeded no further when, on
February 24, 1999, Thornhill went into bankruptcy in the
Bahamas. A suggestion of bankruptcy was filed in the
Massachusetts state court the next day. Thereupon, counsel
for Mercurius again sent a letter indicating that he believed

the $3 m I lion had al ready been placed into escrow. the letter

advi sed counsel for Thornhill that "Mercurius continues to
expect that you . . . wll take no action to transfer or
alienate the $3 mllion escrow account.” 1In a follow up

| etter some weeks |l ater, counsel fromH Il & Barlow denied

t hat any escrow account had ever been created, and noted that,
due to the initiation of the Baham an bankruptcy proceedi ngs,
t he contested funds were now under the authority of
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Thornhill's liquidators. Subsequently, the |iquidators
requested that H Il & Barlow transfer the funds to them but
HIll & Barlow refused, citing the risk of being found in
contenpt of the state court escrow order.

On March 25, 1999, Thornhill's |iquidators brought
this ancillary proceeding in U S. Bankruptcy Court under 11
US.C 8 304 to enjoin continuation of the state court action
and to order the turnover of the $3 mllion for adm nistration
i n the Baham an bankruptcy proceedi ngs. The bankruptcy court,

in a well-reasoned decision, entered sunmary judgnent in favor

of the liquidators. Thornhill d obal Deposit Fund, Ltd. v.

Eagle Fund, Ltd., 245 B.R 1 (Bankr. D. Mass. 2000). The

court found that no escrow account had been created, so
ownership of the funds remained in Thornhill; accordingly, it
ordered that the funds be turned over to Thornhill’s
liquidators. 1d. at 4. The district court affirned the
bankruptcy court's ruling. Mercurius requested a stay pendi ng
appeal fromthis court, which was denied. Thereupon, HIIl &
Barlow transferred the $3 million to Thornhill's Iiquidation
estate, where it is presently being adm nistered.

.
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Under Massachusetts |aw, which controls here, "[t]O
deposit a sumin escrowis sinply to deliver it to a third
party to be held until the performance of a condition or the

happening of a certain event." Childs v. Harbor Lounge of

Lynn, Inc., 255 N E. 2d 606, 608 (Mass. 1970); see also Black's
Law Dictionary 565 (7th ed. 1999) (defining escrow as "[t]he
general arrangenment under which . . . property is delivered to
a third person until the occurrence of a condition"). An
escrow agreenent need not be enbodied in a formal contract and

may be inferred froman exchange of letters. See, e.qg.,

Kaarel a v. Birkhead, 600 N E.2d 608, 609-10 (Mass. App. C.
1992). Mbreover, while cases often speak of funds in escrow
as being held by a third party, one party's counsel may act as
an escrow holder so long as the parties agree that in this
capacity counsel is to serve not as "the agent of either of
the parties,” but as "a fiduciary of both of them" 1d. at
610.

Thus, here, the only question is whether the
correspondence between counsel for Mercurius and Thornhil
establishes that the two ever agreed that H Il & Barl ow would
hol d the contested funds for both parties until the occurrence
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of sone specified condition.* It is imediately clear from
the record, and Mercurius concedes, that the two never agreed
that the funds would be held by H Il & Barlow until resol ution
of the state court action, as contenplated by the state
court's escrow order. Reaching such an agreenent was the

obj ect of their unfinished negotiations in early 1999; both
counsel envisioned that Mercurius and Thornhill would sign a
formal instrument setting forth the terns of the escrow
agreenent and designating a bank to serve as escrow agent.

Mer curius acknow edges those negoti ati ons never cane
to fruition, but it argues that counsel for the two parties
did arrive at an interimescrow agreenent on February 4, when
(Mercurius says) the two agreed that H Il & Barlow would hold

the funds until a final escrow agreenent was concl uded. But

L Contrary to Mercurius' contention in its brief, this
issue is ripe for summary judgnment. The relevant facts are not
in dispute; what is disputed is the |egal question of whether
t he exchange of conmuni cations between the parties gave rise to
a valid escrow agreenent. At oral argunent, counsel for
Mercurius argued that a trial would allow it the opportunity to
exam ne counsel fromH Il & Barlowin order to showthat the two
shared an understanding that H Il & Barlow held Thornhill's
funds in escrow. However, as counsel conceded, counsel had no
excuse for not acquiring such evidence during discovery by way
of affadavit or deposition. (H Il & Barlow does not represent
Thornhill's liquidators in this case.)
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the evidence in the record does not suffice to prove the
exi stence of such an interimagreenent. Rather, while there
are certainly indications that Mercurius considered H Il &
Bar| ow bound to hold the funds pending a final escrow
agreenent, those expectations appear to have been nerely
uni | ateral

Mercurius points to two facts in the record in
support of its claimto the contrary. First, Mercurius cites
the fact that its counsel's facsimle of February 4, which
sought to confirmthat the $3 mllion was now being kept in an
"escrow account” by H Il & Barlow, was never answered,
i ndi cating that Thornhill assented to that characterization.

But silence does not ordinarily inply assent, see Polaroid

Corp. v. Rollins Envtl. Servs., 624 N E 2d 959, 964 (Mass.

1993); see also W Hovey & A Koenig, 16B Mass. Prac. 8§ 62.1,
at 180 (4th ed. 1999) (escrow agreenents governed by sane | aw
as governs contracts generally), and Mercurius had no speci al
reason to infer assent in the circunstances here. The letter
from Mercurius' counsel followed notification that Thornhil
had wired $3 mllion to H Il & Barlow, this transfer, in turn,
canme on the heels of Mercurius' demand for assurance that
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Thornhill intended to conply with the state court's escrow
order and that the requisite funds had been nade avail able to

its counsel. But providing one's agent with funds eventually

to be placed in escrowis not equivalent to entering a binding
escrow agreenent in the interim Mercurius' counsel had no
reason to assune that Thornhill had relinquished control over
the funds sinply by nmaking themavailable to its agent.?

| ndeed, given the level of care H Il & Barlow clearly wanted
taken before its client entered the escrow agreenent ordered
by the state court (as indicated by counsel's exchange of

| engthy drafts), it was unreasonable to believe that the firm
woul d have ever intended to sign off on any interim agreenent

as casually as Mercurius suggests.?

2 Hence, this case differs significantly from the

Bi rkhead case on which Mercurius relies. See supra. In
Bi rkhead, not only did the parties unamnbiguously arrive at an
agreenent that one party's counsel would hold funds in escrow,

but also it was the seller's attorney who was to act as escrow
agent for the purchaser's funds. See 600 N E. 2d at 610. Thus,

the deposit of funds with the attorney necessarily entailed a
reli nqui shrrent of control by the grantor. Were, as here, the
grantor deposits funds wth its own attorney, no such
i mplication necessarily arises.

s Mor eover, even assumng that Hll & Barlow s silence
coul d have signal ed assent, there was nothing in the letter to
assent to, for the letter did not describe any escrow agreenent
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Second, Mercurius argues that the fact that H Il &
Barl ow refused to surrender the $3 mllion to Thornhill's
liquidators for fear of being held in contenpt shows that it
considered itself to be holding the funds in escrow pursuant
to the state court's order; otherwise it would have had no
reason to fear being held in contenpt. But one need not make
that leap. H Il & Barlow had earlier denied that any escrow
account had been created. |Its refusal to release the funds to
Thornhill's liquidators cannot fairly be construed as an
adm ssion to the contrary; rather, it nost likely reflected a
cautious choice to maintain the status quo in |light of the now
mul tiple proceedings in which the fate of the funds was being
cont est ed.

Affirmed. Costs to Thornhill"s |iquidators.

in sufficiently definite terns. An escrow agreenent mnust
specify the condition on which funds will be released. The
February 4 letter did not do so, but nerely stated wi thout
el aboration that the letter was intended to confirm that $3
mllion had been placed into "your firms J[i.e., HIlI &
Barl ow s] escrow account." Merely characterizing an account as
an "escrow account” does not render it so.

-11-



