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LIPEZ, Circuit Judge. Service Enployees International

Uni on, Local 285 ("the Union") appeals the entry of summary
judgnment in favor of Boston Medical Center ("BMC' or "the
Hospital ") vacating an arbitrator's award ordering the
rei nstatenment of Katherine Hartney, a registered nurse enpl oyed
by BMC but term nated follow ng the death of an infant under her
care. The district court found that the arbitrator had exceeded
the scope of her authority under the collective bargaining
agreenent between the Union and BMC in ordering Hartney's
rei nstatenment. Additionally, the <court ruled that the
arbitrator's award was unenforceable because it violates "the
wel | -established public policy [in Massachusetts] of delivering

saf e and conpetent nursing care.” Boston Med. Ctr. v. Service

Enpl oyees Int'l Union, Local 285, 113 F. Supp.2d 169, 174 (D.

Mass. 2000). W reverse.
l.
We accept the facts as the arbitrator found them See

El Dorado Techni cal Servs. |, | nc. V. Uni on General de

Trabaj adores de Puerto Rico, 961 F.2d 317, 320 (1st Cir. 1992).

A four-month-old infant, Baby X, ! was admtted to BMC on

1 The infant was referred to as "Baby X' during the
arbitration and in the arbitrator's report.
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Sept enber 22, 1998 for second degree burns on her |egs, feet,
and buttocks resulting froma bathing incident involving hot tap
wat er . Hart ney, who had been enployed by BMC for ten years,
reported for her nursing shift beginning at 7 p.m on Septenber
24. Hartney was the baby's primary care nurse from7 p.m to 7
a.m on Septenber 25. When she arrived for her shift, Hartney
was briefed by the outgoing nurses on the status of the patients
under her care. This nmeeting |asted approximtely thirty to
forty m nutes.

During the night of Septenber 24, Baby X was being

nmonitored for sepsis or septic shock, a condition famliar to

any conpetent nurse. The potentially fatal condition
particularly for infants, is characterized by three clinical
st ages. The first stage is marked by an increase in the

patient's tenperature, respiration, and heart rate; the second
stage is marked by a normal or reduced tenperature and an
el evated heart rate; and the third stage is marked by a reduced
tenperature, increased heart rate, and respiratory distress.
Patients in the third stage of septic shock may al so appear
nottl ed or dusky in coloring.

At 7:50 p.m, student nurse Melinda Leight took Baby
X's tenperature using a glass thernoneter and obtai ned a readi ng

of 102.2. Hartney waited outside Baby X's roomduring this tine
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and reviewed her paperwork from the previous day. Thi s
paperwor k included an order by the baby's doctor for nursing
personnel to notify a doctor if her tenperature exceeded 101. 5.
Hartney testified that she did not contact a doctor at that
ti me, however, because her own clinical assessnment of Baby X | ed
her to believe that the tenperature reading of 102.2 was
i naccur ate.

There was conflicting testinony of fered about Hartney's
clinical decisions and patient care after that point. Hartney
testified that she instructed Leight to recheck the baby's
tenperature with an electronic thernometer in ten mnutes, at 8
p.m, and that the reading at that time was 99.3. However,
Leight testified that Hartney instructed her to take a
tenperature reading again in one hour, at 9 p.m, at which tine
she obtained a reading of 99.3. The arbitrator credited
Lei ght's account of these events.

Between 8 p.m and 11 p.m, Hartney performed a variety
of routine care-taking tasks for Baby X, including changing her
di aper, <changing her burn dressings, and nonitoring her
intravenous line. Wiile the infant's heart rate was el evated
during this time, Hartney testified that she was not unduly

concerned because she attributed the elevated heart rate to



burn-rel ated pain, and because she believed the baby's heart
rate had been el evated during the previous shift as well.

The arbitrator heard conflictingtestinmony fromHartney
and another nurse on duty that night, Mchelle Force. Force
stated that she entered Baby X's roomat 9:30 p.m and obtai ned
the followi ng readings: a tenperature of 97.0, a pulse above
200, and respiration in the 60s. Force testified that she
di scussed these findings with Hartney. Hartney, on the other
hand, stated that Force did not enter Baby X's roomuntil 11:30
p.m The arbitrator credited Force's account that she checked
on Baby X at 9:30 p.m and reported to Hartney.

| n anot her di screpancy in the accounts that Hartney and
Force gave of the events that night, Force testified that she
observed changes in Baby X s skin coloring when she and Hartney
checked on the infant together at 11:30 p.m However, the
arbitrator credited Hartney's testinmony that the baby's skin
appeared normal at 11:30 p.m and that she did not observe any
di scoloration wuntil 12:15 a.m The arbitrator found that
Hartney acted pronptly at 12:15 a.m when she observed Baby X s
nmottled |ips, recognized entry into the third stage of septic
shock, and called a pediatric surgeon. The arbitrator concl uded
that there was no reason to suspect Hartney woul d not have acted

promptly had she noticed unusual coloring at 11:30 p. m
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Baby X deteriorated through the remai nder of the night
and died at 4:55 a.m on the norning of Septenber 25, 1998. The
Hospital conducted an i nvestigation of the circunstances of Baby
X's death. Two nursing supervisors questioned Hartney, Leight,
and Force and reviewed the infant's patient records. Based on
their determ nation that Hartney "engaged i n seri ous substandard
nursing practices" in caring for Baby X, BMC term nated Hartney
on COctober 2, 1998.

After the Union submtted to arbitration a grievance
concerni ng Hartney's di scharge, the arbitrator heard two days of
testimony. On July 6, 1999, the arbitrator issued an Opinion
and Award finding that BMC viol ated Article XV of the collective
bar gai ni ng agreenment in discharging Hartney w thout just cause,
and reduced the penalty inposed by BMC from discharge to an
unpai d, nine-nonth suspension.

BMC brought an action in the district court to vacate
the arbitrator's award. See 29 U.S.C. § 185. The Uni on
counterclainmed for enforcenment. BMC advanced two argunments
before the district court: 1) that the arbitrator exceeded her
authority in reducing the penalty chosen by BMC despite her
finding that BMC had just cause to inpose sone |evel of
di sci pline on Hartney; and 2) that the award was unenforceabl e

because it violated public policy in Massachusetts in favor of
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saf e and conpetent nursing care. The district court vacated the
award on both grounds. Persuaded that these rulings are
erroneous, we vacate the judgnent of the district court and
order entry of judgment for the Union on its counterclaimfor
confirmation of the arbitrator's award.
I1. Interpretation of the Collective Bargai ni ng Agreenent
The parties agreed to the follow ng i ssues before the
arbitrator: "(1) Did the Hospital violate Article XV of the
col | ective bargai ning agreenment when it term nated the grievant,
Kat heri ne Hartney, on October 2, 1998?; [and] (2) If so, what
shall be the remedy?" Article XV of the collective bargaining
agr eenment provi des: "No RN who has conpleted his/her
probati onary period? shall be disciplined or discharged except
for just cause.” In her witten decision, the arbitrator
concluded that "there is just cause for the inposition of
discipline in this matter but . . . discharge is too harsh a
penalty for an enpl oyee with an unbl eni shed record of enpl oynment
for nearly ten years.” |In considering the appropriate penalty,

the arbitrator rejected BMC s position that the collective

2 Article IV of the agreenent provides that up to 120
cal endar days for a newly hired or rehired RN are considered a
probati onary period, during which tinme the provisions of the
agreenment regarding grievance procedures do not apply to the
di scipline or discharge of the RN Hart ney had worked at the
hospital for ten years as a registered nurse at the time of the
i nci dent involving Baby X
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bar gai ni ng agreenent precluded the application of progressive
discipline: "While [Article XV] makes no explicit reference to
progressive discipline, it references 'just cause,' a concept
whi ch enconpasses both liability for the action(s) charged and
fairness in the ampunt of discipline inposed.” The arbitrator
ordered that the Hospital reinstate Hartney immediately, but
wi t hout back pay,® and ordered Hartney to participate in a
remedi al educational programfor the treatnment of pediatric burn
victims as part of the reinstatenment process.

In considering BMC' s notion for summary judgnent, the
district court interpreted Article XV of the agreenment in
conjunction with Article XVI. Article XVI, entitled "Managenent
Ri ghts," provides in part: "Except to the extent expressly

l[imted by this Agreenent, the Hospital retains the exclusive

right to . . . suspend, discipline and discharge enpl oyees for
just cause."” The district court interpreted these provisions as
fol | ows:

Upon the determ nation that just cause for
di scipline existed, Article XVI vested the
power to "sentence" in the Hospital alone,
and any further determ nation by the
arbitrator necessarily nodifies the existing
agreenent between the parties. . . . There

8 By July 6, 1999, when the arbitrator rendered her
deci sion, Hartney had been suspended for just over nine nonths.
Thus, the arbitrator's award amounted to a ni ne-nont h suspensi on
wi t hout pay.
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is here sinply no way plausibly to read
Articles XV and XVI together in such a
manner as to limt the Hospital's manageri al
ri ghts once just cause has been found.

Boston Med. Ctr., 113 F. Supp.2d at 172 (citations omtted).

Because the arbitrator found that |just cause existed for
di sciplining Hartney, yet concluded that di scharge was
i nappropriately harsh, the district court concluded that "the
arbitrator contradicted her own findings." [1d. W reviewthe

district court's decision de novo. See Keebler Co. v. Truck

Drivers, Local 170, 247 F.3d 8, 11 (1st Cir. 2001).

As the Union correctly notes, the Hospital never argued
before the arbitrator that Article XVI limted her authority to
deci de whet her Hartney was di scharged for just cause. The Union
argues that the Hospital's failure to raise Article XVI in the
arbitration proceedings precluded the district court from
considering that provision in  reviewing the arbitrator's award.
Because we find that the district court's interpretation of
Article XVI was erroneous, we need not reach the question of
whet her the Hospital waived that argunent.

An arbitrator's interpretation of a collective
bar gai ni ng agreenment "must draw its essence from the contract
and cannot sinply reflect the arbitrator's own notions of

industrial justice." United Paperworkers Int'l Union v. Msco,

Inc., 484 U.S. 29, 38 (1987). Nonethel ess, because the parties
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to a collective bargaining agreenent "have bargained for the
arbitrator's construction of their agreenment,” the arbitrator's
interpretation is entitled to great deference by the courts.

Eastern Associated Coal Corp. v. United M ne Wrkers of Aner.,

531 U.S. 57, 62 (2000) (internal quotation marks omtted). We
set aside an arbitrator's interpretation only in rare instances.
See id. "After all, "the federal policy of settling |abor
di sputes by arbitration would be undermned if courts had the

final say on the nerits of [arbitral] awards.'" EI Dorado

Technical Servs., 961 F.2d at 319 (quoting United Steelwrkers

v. Enterprise \Weel & Car Corp., 363 U. S. 593, 596 (1960)). W

find that the arbitrator's interpretation of the agreenent in
this case was a reasonable interpretation of the agreenent
bet wen BMC and the Union.*

The pl ain | anguage of Article XV, requiring just cause

before an RN is disciplined or discharged, contenplates a range

4 Even if we concluded that the arbitrator's interpretation
of the agreenment was erroneous, that finding would not, by
itself, be enough to overturn the award. See M sco, 484 U.S. at
38 ("[Als long as the arbitrator is even arguably construing or
applying the contract and acting within the scope of his
authority, that a court is convinced he commtted serious error
does not suffice to overturn his decision."). W have upheld
arbitrator's awards even where we expressed doubt about the
arbitrator's rationale. See, e.qg., Keebler, 247 F. 3d at 11 ("W
share the district court's skepticism about the nerits of the
arbitrator's rationale. . . . Even so, such skepticismis not
enough to vacate the arbitrator's decision.”). This is not such
a case.
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of disciplinary responses. As the arbitrator properly found,
the concept of just cause requires a close relationship between
t he enpl oyee's conduct and the Hospital's response al ong that
di sci plinary range. By its ternms, Article XVI is subject to
ot her provisions in the agreenment, including the just cause
provision in Article XV. Yet the Hospital urges us to interpret
Article XVI as the district court did to find that the Hospital
has unlimted rights to discipline or di scharge an enpl oyee once
just cause has been found. Under the Hospital's reading of
t hese provisions, even the nost m nor disciplinary of fense would
give the Hospital an unfettered right to discharge the of fending
enpl oyee. This is not a sensible interpretation of Article XV.
The arbitrator was free to conclude that there was no just cause
for discharging Hartney, but that there was just cause for a

| esser discipline. See, e.qg., Keebler, 247 F.3d at 13 ("Thus,

in subst ance, t he arbitrator found sone degr ee of
i nsubordi nation, but not the sort of gross insubordination
sufficient to constitute j ust cause for i mmedi at e

term nation."); Crafts Precision Indus., Inc. v. Lodge No. 1836,

889 F.2d 1184, 1185 (1st Cir. 1989) (affirmng arbitrator's
deci sion to reduce the sanction for an enployee's violation of
a conpany rule fromdischarge to suspension w thout pay because

there was no just cause for discharge).
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The arbitrator's reading of the just cause provision
to include a concept of progressive discipline is supported in

our previous decisions. For example, in Exxon Corp. v. Esso

Workers' Union, 118 F.3d 841 (1st Cir. 1997), abrogated on ot her

grounds, Eastern Associated Coal Corp., 531 U S. 57, we upheld

an award where the arbitrator concluded that the enployer's
right to discharge an enpl oyee under the agreenent was subj ect
to a consideration of just discipline. In that case, the
coll ective bargaining agreenent provided that Exxon "may
di scharge or otherw se discipline” enployees who committed

posted offenses. Exxon Corp., 118 F.3d at 845. A separate

provi sion all owed enpl oyees to challenge discharges Exxon had
i nposed without just cause. See id. Noting those two
provi sions of the collective bargaining agreenment, we stated:
"[The arbitrator] concluded that the |anguage which permts
Exxon 'to discharge or otherw se discipline' an enployee who
conmts a posted offense furnishes Exxon with a range of
di sci plinary options, and that this range is in turn subject to
an i ndependent application of the just cause baroneter."™ 1d.

The arbitrator in Exxon Corp. thus ruled that the just cause

standard required Exxon to prove "that the |level of discipline

was warranted,” id. at 845 n.2, and we upheld that

i nterpretation. See id. at 845. Ot her circuits have upheld
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simlar interpretations of collective bargaining agreenments
where an arbitrator concluded that a concept of progressive
di scipline was contenplated by a provision requiring a finding
of just cause before an enployee is discharged. See, e.qg.,

Local No. 7 Union Food & Commercial Workers Int'l Union v. King

Soopers, lInc., 222 F.3d 1223, 1229 (10th Cir. 2000); Westvaco

Corp. v. United Paperworkers Int'l Union, 171 F. 3d 971, 975 (4th

Cir. 1999); Abram Landau Real Estate v. Benova, 123 F.3d 69, 75

(2d Cir. 1997); United Transp. Union Local 1589 v. Suburban

Transit Corp., 51 F.3d 376, 381 (3d Cir. 1995).5°
[11. Public Policy Exception
The Hospital argues that even if the arbitrator had the
authority pursuant to the just cause provision to decide that
progressive discipline was appropriate, her specific decisionto
reinstate Hartney violates an established public policy

providing for safe and conpetent nursing care. The public

5 This is not a case where the collective bargaining
agreenment specifically provides for automatic discharge in
Situations where care providers |like Hartney are found to be
negli gent. See Keebler, 247 F.3d at 14 n.2 (drawing a
di stinction between the facts of Keebler and other cases where
arbitrators "unanbi guously found that the grievant had comm tted
conduct listed in his enploynent agreenment as grounds for
termnation”). Two of the cases relied upon by the Hospital in
its brief may be distinguished on this ground. See Georgia-
Pacific Corp. v. Local 27, United Paperworkers Int'l Union, 864
F.2d 940 (1st Cir. 1988) ; S.D. Warren Cao. V. Uni ted
Paperworkers' Int'l, 845 F.2d 3 (1st Cir. 1988).
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policy exception to the enforcenment of arbitral awards finds its
roots in basic contract law. "A court's refusal to enforce an
arbitrator's award wunder a collective-bargaining agreenment
because it is <contrary to public policy is a specific
application of the nore general doctrine, rooted in the common
law, that a court may refuse to enforce contracts that violate
law or public policy." Msco, 484 U S. at 42. However, the
public policy exception is |limted to instances "where the
contract as interpreted [by the arbitrator] would violate sone
explicit public policy that is well defined and dom nant, and is
to be ascertained by reference to the | aws and | egal precedents
and not from general considerations of supposed public
interests.” |d. at 43 (internal quotation marks omtted).
Citing state nursing regul ations, as well as statistics
and news articles about the inportance of patient safety, the
district court concluded: "[T]he Commonweal th of Massachusetts
has a well-established public policy ensuring that hospita

patients receive proper health care.” Boston Med. Ctr., 113 F.

Supp.2d at 172. To be sure, Massachusetts law reflects a
concern for nursing conpetence and patient safety. However, the
guestion is not whether Hartney's conduct violated a public
policy in favor of conpetent nursing care, but whether the order

to reinstate her violated that policy. The Suprenme Court itself
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has drawn this distinction in its nost recent opinion regarding
the public policy exception to enforcing arbitration awards:

And, of course, the question to be answered
iS not whether [the enployee's] drug use
itself violates public policy, but whether
the agreenent to reinstate him does so. To
put the question nore specifically, does a
contractual agreenent to reinstate [the
enpl oyee] with specified conditions . . .
run contrary to an explicit, well-defined,
and dom nant public policy, as ascertained
by reference to positive law and not from
general considerations of supposed public
i nterests?

Eastern Associated Coal Corp., 531 U S. at 62-63 (enphasis

added) . See also Stead Mdtors of Walnut Creek v. Autonptive

Machi nists Lodge No. 1173, 886 F.2d 1200, 1215 (9th Cir. 1989)

("[T]he critical inquiry is not whether the underlying act for
whi ch the enpl oyee was disciplined violates public policy, but

whet her there is a public policy barring reinstatenment of an

i ndi vidual who has commtted a wongful act."). We rnust
det er mi ne whet her Massachusetts has a public policy, ascertained
by reference to positive law, that prohibits reinstating Hartney
in these circunstances.

The Supreme Court's npst recent explanation of the
public policy exception provides a framework for this inquiry.

See Eastern Associated Coal Corp., 531 U S. 57. In that case,

t he enpl oyer sought to vacate an arbitrator's award reinstating
an enpl oyee who had twice tested positive for marijuana use.
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The enpl oyee, who drove heavy trucking equipnent on public
hi ghways, worked in a safety sensitive position and was
accordingly required to submt to randomdrug tests pursuant to
regul ati ons pronmul gated by the Department of Transportation.
See id. at 60. The regul ations al so nandat ed suspensi on for any
enpl oyee found to have operated a comrerci al notor vehicle while
under the influence of drugs and established prerequisites
before such an enployee could return to work. See id. at 64.
After considering these regulations in detail, the Court stated
that it could not "find in the [ Omibus Transportation Enpl oyee
Testing] Act, the regulations, or any other law or | egal
precedent an ‘'explicit," ‘'well defined,'" 'dom nant' public
policy to which the arbitrator's decision 'runs contrary.'" 1d.
at 67 (quoting Msco, 484 U S. at 43). Accordingly, the Court
held that the enployer could not rely on the public policy
exception, and that the enpl oyee had been properly reinstated.
See id.

I n consi deri ng whet her Massachusetts has a wel | -defi ned
public policy that prohibits the reinstatement of Hartney in
these circunstances, we read "the relevant statutory and
regulatory provisions . . . in light of background |abor |aw
policy that favors determ nation of disciplinary questions

t hrough arbitrati on when chosen as a result of | abor-nmnagenment
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negotiation." [Eastern Associated Coal Corp., 531 U S. at 65.

The Hospital identifies a nunber of statutes, regul ations, and
cases to support its claim that Massachusetts has a public
policy in favor of conpetent nursing care. For exanpl e, one
statute requires that every nurse "shall be directly accountabl e
for safety of nursing care he delivers,” Mass. Gen. Laws ch.
112, & 80B. Another state regulation directs nurses to "take
appropriate nursing interventions as necessary for the patient's
wel |l -being," 244 CMR. 2.3(14).% The Hospital cites other | aws
requiring nurses to be licensed by the state, see Mass. Gen.
Laws ch. 112, § 74A, and crimnalizing the unauthorized practice
of nursing, see Mass. CGen. Laws ch. 112, § 80.

This concern for patient safety and conpetent nursing
care in Massachusetts is also reflected in the case |law.  See,

e.d., North Adans Reqg'l Hosp. v. Mass. Nurses Ass'n, 74 F.3d

346, 348 (1lst Cir. 1996) ("It was at |east arguable that there

is a public policy in Massachusetts to protect patients by

¢ The Hospital cites Borden, Inc. v. Conmmr of Public
Health, 388 Mass. 707, 721 (1983), for the proposition that
regul ati ons are per se expressions of public policy. However,
Borden stated only, in a discussion of regulations pronmul gated
by adm nistrative agencies in Massachusetts, the self-evident
proposition that "[a] regulation is essentially an expression of
public policy." Borden, 388 Mass. at 721. Borden did not
consider whether public policy as established in such
regul ati ons woul d be consi dered sufficiently explicit and well -
established to be grounds for vacating an arbitrator's award
under M sco.
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requiring nurses to be qualified, a policy established by the
Massachusetts regul ati ons defining the general responsibilities

of a registered nurse."); Brigham & Whnen's Hosp. v. Mass

Nurses Ass'n, 684 F. Supp. 1120, 1125 (D. Mass. 1988) ("Here,

t he Hospi t al i's arguabl y correct in asserting t he
[ Massachusetts] regul ations establish a public policy that RN s
be conpetent."). As the Massachusetts statutes and regul ati ons
do, these cases express the inportance of ensuring the
conpetency of nedical professionals in the Commobnwealt h.

While these |laws, regulations, and cases reflect a
concern about the quality of nursing care in the Conmmonwealth,
they do not establish a public policy prohibiting Hartney's

reinstatement with the clarity demanded by Eastern Associ ated

Coal . The Court found specifically in that case that the
rei nstatenment of the enployee who had tested positive for drug
use "violates no specific provision of any |law or regulation.”

Eastern Associated Coal Corp. 531 U.S. at 66. Simlarly, we

have found no specific provision of Massachusetts | aw that would
be violated by the arbitrator's order to reinstate Hartney. In
sum Massachusetts does not have an "explicit, well-defined, and

dom nant public policy, as ascertained by reference to positive
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| aw' t hat prohibits Hart ney's rei nst at enent in these
ci rcunstances. ld. at 63.7

Even in the absence of a specific law or regul ation
barring reinstatenent in the circunmstances of this case, we
acknow edge that there m ght be conduct so egregious that
rei nstatenment m ght threaten the general public policy pronoting
t he conpet ence of nurses and patient safety. See id. at 63 ("W
agree, in principle, that courts' authority to invoke the public
policy exception is not limted solely to instances where the
arbitration award itself violates positive law."). But this is
not such a case. In explaining her factual findings, the
arbitrator stated:

| find no evidence that the grievant
willfully or callously® provided substandard

" As the Hospital points out inits brief, opinions in other
jurisdictions have refused to enforce arbitrators' awards where
the award violates public policy. See, e.qg., Delta Air Lines,
Inc. v. Air Line Pilots Ass'n, Int'l, 861 F.2d 665, 674 (11lth
Cir. 1988) (vacating arbitrator's award reinstating a pilot who
operated a plane while intoxicated on public policy grounds);
lowa Elec. Light & Power Co. v. Local Union 204 of the Int'
Brot herhood of Elec. Wrkers, 834 F.2d 1424, 1427 (8th Cir.
1987) (finding that order to reinstate enployee who breached
protocol at a nuclear power plant violated public policy in
favor of a "dom nant national policy requiring strict adherence
to nuclear safety rules"). The conclusions of other courts that
the public policies of other states forbid the reinstatenment of
an enpl oyee in circunstances distinguishable fromthose we have
before us are not persuasive in deciding the instant matter.

8 The Hospital clainms that by using the | anguage "willfully
or callously,"” the arbitrator effectively created a new standard
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care, as in the case of a nurse who | eaves
her patients in order to take a nap or a
nurse who is physically abusive. The
grievant was in Baby X' s room attending to
the infant for a significant part of her
shift. Even Boston Medical Center wtness
M chelle Force who testified against the
grievant described her attitude as one of
extreme concern for her patient. . . . The
deficiencies in the grievant's standard of
care appear to be due to clinical
m sj udgnent s, not mal i ce, amenable to
correction through supplenmental education
and training.

As the arbitrator noted, BMC does not dispute that Hartney's
ten-year work record was unblem shed wuntil the incident
i nvol vi ng Baby X G ven these factual findings, there is no
evidence that Hartney's continued enploynment as a registered
nurse would threaten patient safety in violation of public
policy in Massachusetts.

The precedent on the public policy exception supports
this fact-specific approach to considering the consequences of
reinstating an enpl oyee found to have engaged in m sconduct. 1In

M sco, the Suprenme Court stated:

under which enpl oyee m sconduct could never be just cause for
di scharge so long as the enployee did not act wllfully or
call ously. W disagree with this reading of the arbitrator's
opi ni on. The arbitrator did not suggest that a finding of
willful or callous m sconduct was a prerequisite to discharging
an enmpl oyee. She used that |anguage only to distinguish cases
where nurses were discharged for conduct nore egregious than
Hart ney's.
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In pursuing its public policy inquiry, the
Court of Appeals quite properly considered
the established fact t hat traces of
marijuana had been found in Cooper's car.
Yet the assumed connection between the
marijuana gl eanings found in Cooper's car
and Cooper's actual wuse of drugs in the
wor kpl ace is tenuous at best and provi des an
insufficient basis for holding that his
reinstatement would actually violate the
public policy identified by the Court of
Appeal s "agai nst the operation of dangerous
machi nery by persons under the influence of
drugs or alcohol.” A refusal to enforce an
award nust rest on nore than specul ation or
assunpti on.

M sco, 484 U.S. at 44.

Bri gham & Wonen's Hospital, relied on heavily by the

Hospital, also reflects a careful assessnment of the nurse's

suitability for continued enploynment. See Brigham & Whnen's

Hosp., 684 F. Supp. at 1125. 1In that case, the district court
was asked to deci de whether an arbitrator's award reinstating a
nurse violated public policy in favor of safe and conpetent
nursing care. Over a period of several nonths, the nurse had
exhibited difficulties with interpersonal and communication
skills and had received warnings for four acts of professional

m sconduct.® 1n considering whether reinstating the nurse would

9 Specifically, the nurse i nappropriately del egated care of
a patient to other staff nenbers, failed to notify a doctor of
a patient's decline in status, called a physician to care for a
patient w thout consulting her supervisors, and adm nistered
medi cation i nproperly. See Brigham & Wnen's Hosp., 684 F.
Supp. at 1121.
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violate public policy under those circunstances, the district
court stated:

Here, the Hospital is arguably correct in
asserting the regul ati ons establish a public

policy that RN s be conpetent. Even
assumng that there is such a policy,
however, the Hospital has not shown

rei nst at enent of [the grievant] woul d
clearly violate that policy. The arbitrator
did not find that [the grievant] was
i nconpetent, or that [the grievant] was
unable to properly carry out the basic
responsibilities of an RN

| d. Li ke the nurse in Brigham & Wonen's Hospital, there was no

finding by the arbitrator that Hartney was i nconpetent or unabl e

to performher duties as a registered nurse. Conpare Edgewood

Conval escent Ctr. v. District 1199, New England Health Care

Enpl oyees, Civ. A No. 84-2457N, 1985 W. 5779 at * 2 (D. Mass.
June 24, 1985) (vacating award reinstating enpl oyees where their

conduct constituted "gross negligence" and manifested a
conplete disregard for patient care"). |Indeed, in contrast to
enpl oyees in other cases, Hartney has not denonstrated a

propensity to engage in nultiple bad acts or an unw | lingness to

nodi fy her behavior. See, e.qg., Eastern Associated Coal, 531
US at 66 (finding the "recidivisnm of an enployee who had
tested positive for drugs twice insufficient to warrant

di scharge); Russell Memi| Hosp. Ass'n v. United Steel Workers of

Amer., 720 F. Supp. 583, 587 (E.D. Mch. 1989) (holding that
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reinstating nurse with "a propensity for m sconduct,” and who
was "reluctant to change her ways," violated the public policy
in favor of conpetent nursing care). In the absence of such
findings, we cannot conclude that Hartney's one act of
pr of essi onal negligence during her ten-year career, serious
t hough it was, neans that her reinstatenent violates the public
policy of Massachusetts pronoting the conpetence of nurses and

patient safety. See MdMchigan Reg'l Med. Center-Clare v.

Prof'|I Enployees Div. of Local 79, 183 F.3d 497, 504 (6th Cir.

1999) ("Even highly skilled professionals err on occasion, and
we think it clear that it cannot violate the public policy of
M chigan to contract toretain a nurse guilty of commtting sone
acts of carel essness.").
I V. Concl usion

In reversing the district court's judgnent granting
sunmary judgnment in favor of BMC, we do not mnim ze in any way
the tragic death of Baby X However, BMC has signed an
arbitration agreenent conveying substantial authority to the
arbitrator to decide whether there is just cause for discharge;
if BMC wants to reserve nore authority to itself, it can easily
seek to do so explicitly the next time the contract is up for
renegoti ation. Here, the arbitrator's interpretation of the

col l ective bargaining agreenment was within the scope of her
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authority. There is no public policy that prohibits Hartney's
rei nstatenent under the circunstances of this case.

Rever sed and remanded for entry of judgnment confirm ng

the arbitrator's award.
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