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Sept ember 24, 2001

LYNCH, Crcuit Judge. The district court denied the

habeas corpus petition under 28 U S.C. § 2254 of Hung Tan Vo,
who was convicted of murder in state court and sentenced to
l'ife inprisonnent.

Vo asserts on habeas that he was not conpetent to
stand trial as of the point in his nurder trial when he
| earned his girlfriend, Maureen Anbrose, was living with
anot her man, and that the conclusion of the state courts that
he was conpetent was wong. He also argues that his counsel
was constitutionally ineffective, inter alia, in permtting
the trial to go forward. Finally, he clains that jury
instructions on nalice aforethought and deliberate
preneditation (not objected to at trial) were constitutionally
of fensive. He asserts that the state court decisions ruling
agai nst himon these points were contrary to, and an
unr easonabl e application of, established federal
constitutional |aw.

Vo’ s murder conviction was affirned on appeal by the

Massachusetts Suprene Judicial Court. Commonwealth v. Vo, 427




Mass. 464, 693 N E 2d 1374 (1998). The trial judge’s

determ nation, nmade after an evidentiary hearing nore than
three years after trial, that Vo was not inconpetent was al so
affirnmed. 1d. at 467-69.

This case is a tragedy originating in a | ove
triangle and culmnating with one man dead and another in
prison for life. The woman involved, Anbrose, testified for
the state and was, apparently, never charged for her role.
The facts underlying the conviction and the analysis of the
| ssues on habeas are set forth ably in the Magi strate Judge’'s
report and reconmendati on, which was adopted by the district
court in a succinct Menorandum Order. Both courts were
correct in their decision to deny the habeas petition and
there is no need to repeat their analysis. The state suprene
court decision was neither contrary to, nor an unreasonable
application of, established federal constitutional |aw.

We add only this. This petition is brought w thin
the constraints on federal habeas power established by the
Antiterrorismand Effective Death Penalty Act of 1996
("AEDPA"). Pub. L. No. 104-132, 110 Stat. 1214 (codified as
anended in scattered sections of 8, 18, 22, 28, 40 and 42
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US.C). A habeas petition nmay not be granted unless the
state court decision: 1) "was contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw,
as determ ned by the Suprenme Court of the United States" or 2)
"was based on an unreasonabl e determ nation of the facts in
| i ght of the evidence presented in the State court
proceeding." 28 U S.C. 8§ 2254(d) (Supp. Il 1996).

The primary issue argued on habeas concerns the
conpetency determ nation. The deterni nation of whether Vo was
conpetent to stand trial was essentially a fact determ nation

Thonpson v. Keohane, 516 U.S. 99, 111 (1995), citing Maggio v.

Fulford, 462 U. S 111, 117 (1983) (per curiam. AEDPA
establ i shed a presunption of correctness of "a determnation
of a factual issue nade by a State court" as provided in 28
U S.C § 2254(e)(1):

In a proceeding instituted by an application for a
wit of habeas corpus by a person in custody
pursuant to the judgnent of a State court, a
determ nation of a factual issue made by a State
court shall be presuned to be correct. The
appl i cant shall have the burden of rebutting the
presunption of correctness by clear and convincing
evi dence.



Vo thus nmust show error in the state court’s factual

det erm nati on of conpetency "by clear and convincing
evidence." This he has not done. That factual determ nation
was made by the judge who presided over the trial, saw Vo
testify, and who |later evaluated the witnesses as to the
conpetency issue. Credibility determ nations are commtted to
the sound discretion of the trial judge. The trial judge's
concl usion that Vo was conpetent finds anple support in the

record.

Affirned.



