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TORRUELLA, Circuit Judge. Plaintiffs-appellants L. W

Packard & Co. ("Packard") and Cashnere & Canel Hair Manufacturers
Institute (the "Institute") appeal fromthe district court's entry
of partial summary judgnent dismssing their false advertising
clai s under the LanhamAct, 15 U S.C. § 1125(a), and Massachusetts
state law. In particular, Packard chall enges the dism ssal of its
clains for noney damages, while the Institute argues that the
district court erred in dismssing one of its clains for injunctive
relief. Because we conclude that the district court relied on
i nperm ssible inferences in favor of the noving party in reaching
its conclusions, we reverse and remand the case for action
consi stent with this opinion.

Background®

The Institute is a trade association of cashnere
manuf acturers dedicated to preserving the nane and reputation of
cashnmere as a speciality fiber. Packard is a nmenber of the
I nstitute and a manuf acturer of cashnere and cashnere-bl end fabric.

In 1993, defendant-appellee Harve Benard, Ltd. ("Harve
Benard") began manufacturing a |line of wonen's blazers that were

| abel ed as containing 70 percent wool, 20 percent nylon, and 10

percent cashnere. Its | abels also portrayed the blazers as "A
Luxurious Blend of Cashnere and Wol," "Cashnmere and Wol," or
"Whol and Cashnere." Harve Benard sold |arge quantities of these

! We recite the facts in the light nost favorable to plaintiffs,

t he nonnovi ng party. See Chanpagne v. Servistar Corp., 138 F. 3d 7,
8 (1st Cir. 1998).

-2



cashnmere-bl end garnments to retail custoners, including defendants
Saks Fifth Avenue ("Saks") and Fil ene's Basenent.

In 1995, plaintiffs began purchasi ng random sanpl es of
the Harve Benard garnents and giving them to Professor Kenneth
Langl ey and Dr. Franz-Josef W rtmann, experts in the field of
cashnmere identification and textile analysis. After conducting
separate tests on the sanples, the experts independently concl uded
that, despite Harve Benard' s |abels to the contrary, the garnments
contained no cashnere.? In addition, Dr. Wrtmann found that
approximately 10 to 20% of the fibers in the Harve Benard garnents
were recycled -- that is, reconstituted fromthe deconstructed and
chem cal l y-stri pped remnants of previously used or woven gar nents.

Rel ying on their experts' findings, plaintiffsfiledthis
suit indistrict court claimng that defendants fal sely adverti sed
their garments in violation of § 43(a) of the LanhamAct, 15 U. S. C.
§ 1125(a), the Massachusetts Unfair and Deceptive Trade Practices
Act, Mass. Gen. Laws ch. 93A, and the comon |aw of wunfair
conpetition. More specifically, plaintiffs claimthat the garnments
were mslabeled in two naterial respects: (1) the Harve Benard
bl azers contained significantly less than the 10% cashnere they
were represented as having ("cashnere content clain); and (2) any
cashnmere that the blazers did contain was not virgin, as the

unqual i fied word "cashmere" on the |abel suggests, but recycled

2 The experts found that, at nost, the garnents contained only

trace levels (less than 0.1% of cashnere.
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("recycled cashnere claint').® Each plaintiff seeks a different
formof relief for these alleged m srepresentations: whereas the
Institute seeks a permanent injunction against any future
m sl abel i ng, Packard seeks nonetary damages on the theory that it
lost sales as a result of the manufacture and sale of the
m sl abel ed garnents.

The district court granted partial summary judgnent in
favor of defendants, dism ssing both of Packard's clains for noney
damages and seemngly dismssing the Institute's request for
injunctive relief onits recycled cashnere claim* The only ruling
in plaintiffs' favor -- and thus the only ruling that they do not
appeal -- was the district court's denial of defendants' sunmmary
judgnment notion on the Institute's cashnmere content claim for
i njunctive relief.

After the district court's summary judgnment ruling,
however, the Institute chose to voluntarily dism ss this remaining
claimso that it could expedite the appeal of its recycled cashnere
claimfor injunctive relief.

Standard of Review

Plaintiffs appeal the district court's sumary judgnent

di sm ssing Packard's cashnmere content claim for nopbney damages

8 After this suit was filed, Harve Benard agreed to | abel its 1996

and subsequent line of blazers as being nade from recycled
cashnere.

* As discussed further below, it is not entirely clear fromthe
sumary judgnment order whether the district court intended to
dismss the Institute's request for injunctive relief on its
recycl ed cashnere claim
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Packard's recycled cashnere claim for noney damages; and the
Institute's recycled cashmere claim for injunctive relief. e
review de novo the district court's summary judgnent dism ssing

plaintiffs' clains. See Straughn v. Delta Air Lines, Inc., 250

F.3d 23, 33 (1st Cir. 2001).

Summary judgnent is appropriate when "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed. R Cv. P. 56(c). "[T]o
defeat a properly supported notion for summary judgnent, the
nonnovi ng party nust establish a trial-worthy issue by presenting
enough conpetent evidence to enable a finding favorable to the

nonnmoving party."” LeBlanc v. Great Am 1Ins. Co., 6 F.3d 836, 842

(1st CGr. 1993) (internal quotation marks omtted). 1In exercising
our review, we construe the record evidence "in the |ight nost
favorable to, and drawing all reasonable inferences in favor of,

the nonnoving party.” Feliciano de la Cruz v. El Conqui st ador

Resort & Country Club, 218 F.3d 1, 5 (1st Cr. 2000).

For the purposes of this appeal, defendants concede that
the i ssue of whether the garnents were m sl abeled is both materi al
and genuinely in dispute. They argue, however, that there is no
evidence that their mslabeling deceived any nenbers of the
consum ng public or caused plaintiffs any harm Defendants thus

seek summary judgnent on the grounds that plaintiffs cannot adduce



sufficient evidence of consuner deception or causation to satisfy
the requirenments of the applicable | aw

Discussion

I.

Before delving into the nerits of plaintiffs' appeal, we
pause to address a jurisdictional challenge. Defendants argue that
the Institute has no legal standing to seek appellate review
because the Institute is inpermssibly attenpting to appeal from
its own voluntary dismissal. After the district court's grant of
summary judgnent, the Institute had at | east one remmining claim
agai nst def endants. Rat her than pursuing that claimto trial,
however, the Institute voluntarily noved to dismss its claimw th
prej udi ce. Shortly thereafter, the Institute tinely filed the
I nstant appeal. Sinceit is well known that generally "a plaintiff
may not appeal a voluntary dism ssal because there is no
involuntary or adverse judgnment against him" Bell v. Gty of
Kel l ogg, 922 F.2d 1418, 1421 (9th Cr. 1991), defendants contend
that this Court lacks jurisdiction over the Institute's inproper
appeal .

Def endants acknowl edge in their brief, however, that
there is a narrow exception which permts appeals from voluntary

di sm ssal s where the dism ssal was sought to expedite review of a

prejudicial interlocutory ruling. See John's Insulation, Inc. v.

L. Addison & Assocs. lnc., 156 F.3d 101, 107 (1st Gr. 1998)

(noting that "nost circuits hold that voluntary dismssals, and

especially those with prejudice, are appeal able final orders,"” and
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hol ding that "a plaintiff that deens an interlocutory ruling to be
so prejudicial as to deserve immediate review . . . has the
alternative of dismssing the conplaint voluntarily"); Mrtin v.

Franklin Capital Corp., 251 F.3d 1284, 1288 (10th Cr. 2001) (sane

hol di ng). Neverthel ess, defendants assert that the Institute does
not fall within this exception because its voluntary di sm ssal was
not sought for the purposes of obtaining imredi ate appel | ate revi ew
of a prior order, but rather because the Institute realized that
its remaining claimwas wthout mnerit.

Def endant s’ argunent is underm ned, however, by that
portion of the record establishing that the Institute voluntarily
dism ssed its remaining claim in part, so that it could appea
adverse rulings in the summary judgnent order. Inits notion to
di smss, the Institute unequivocally stated:

"[ The Institute] has determ ned that the nost

appropriate course of action is to dismss

[Its remaining claim wth prejudice to avoid

an unnecessary trial on that issue, wthout

prejudice to the plaintiffs' right to appea

the broader rulings dismssing the bulk of

their clains.”

The Institute's notion thus denonstrates that (1) it believed that
the summary judgnment order significantly prejudiced its case by
dism ssing "the bulk of [its] clains,” and (2) the Institute sought
the voluntary dism ssal to expedite appellate review of the prior
order. Because the Institute has satisfied the prerequisites for

appealing a voluntary di sm ssal, see John's Insulation, 156 F. 3d at

107 (noting that "the proper course of action is to file a notion

for voluntary dismssal with prejudice, stating explicitly that the

-7-



purpose is to seek imrediate review of the interlocutory order in
guestion"), we conclude that the Institute is properly before this
Court.

At oral argunent, defendants unveiled a new contention:
they clained that the Institute could not avail itself of the
exception because the summary judgnment order did not substantially
prejudice the Institute, as is required by existing caselaw. See
id. In particular, defendants argued that since the summary
judgnent order did not dismss any of the Institute's clains for
injunctive relief, there is insufficient prejudice to allow the
Institute to appeal its voluntary dism ssal.

Def endants' argunent fails for two reasons. First,
def endants waived this argunent by failing to raise it in their

brief. See Frazier v. Bailey, 957 F.2d 920, 932 (1st Cir. 1992)

(ruling that argunments not fully presented in appellate brief are
wai ved). Defendants cannot utilize oral argument as a forum for
unveiling new argunents of which plaintiffs did not have proper
notice or opportunity to chall enge.

Second, it appears that the district court actually
di smssed the Institute's recycled cashmere claim for injunctive
relief, thereby giving the Institute sufficient prejudiceto appea
its voluntary dism ssal. As discussed in nore detail below, for a
plaintiff to succeed on a fal se advertising clai munder the Lanham
Act, he nust denonstrate, anong other things, that the alleged
m srepresentati on deceived the public or had a tendency to deceive

the public. See dorox Co. P.R v. Proctor & Ganble Conmercia
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Co., 228 F.3d 24, 33 n.6 (1st Cr. 2000). In some limted
ci rcunst ances, however, the |aw absol ves the Lanham Act plaintiff
of this burden and allows him to benefit from a presunption of
consuner deception. See id. at 33 (noting that a court "may grant
relief w thout considering evidence of consunmer reaction"). I n
assessing whether the Institute denonstrated consuner deception,
the district court determined that the Institute was entitled to a
presunpti on of consunmer deception on its claim that defendants
overstated the cashnere content, but was not entitled to such a
presunption on its recycled cashnere claim® The district court
t hen concl uded that "[b]ased on the presunption al one, Defendants
notion for summary judgnment should be denied . . . " It is clear,
then, that the district court explicitly denied sumary judgnent
only on the Institute's cashnere content claim as that is the only
claimto which the district court applied "the presunption.”

The district court, however, neglected to determ ne
whet her the Institute denonstrated consuner deception, absent a
presunption, on its recycled cashnere claim The parties draw
opposi te conclusions fromthe district court's anbi guous resol ution
of this matter: ironically, plaintiffs argue that the claim was
dism ssed for failure to denonstrate consumer deception, while

def endants assert that it was not.

® The district court mistakenly referred to this presunption as a

"presunption of materiality." For the sake of clarity, we refer to
materiality only as that el ement which requires a plaintiff to show
that the alleged m srepresentations "influence[d] the purchasing
deci sion. ™ d or ox, 228 F.3d at 33 n.6. Wet her a
m srepresentation is material is thus a separate inquiry from
whet her a mi srepresentati on decei ved t he consum ng public. Seeid.
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Though both argunents are equally plausible given the
district court's silence on the i ssue, we conclude that plaintiffs'
assertion that the clai mwas di sm ssed nore persuasive in |ight of
the circunstances. Imediately after skipping over the issue of
whether the Institute denonstrated consunmer deception on its
recycled cashnere claim the court assessed whether Packard had
proved consuner deception on its clains for noney damages. After
anal yzing the proffered evidence, the district court found that
Packard' s proof of consuner deception was insufficient. Since the
di strict court dism ssed Packard' s clains, in part, because Packard
was unabl e to denonstrate consunmer deception, it is reasonable to
assune that the district court intended to dismss the Institute's
remai ning claimfor the sane reason, especially because plaintiffs
were relying on the same evidence to prove both.®

Considering the anbiguity surrounding the district
court's order on this issue, the apparent intention of the district

court to dismss the Institute's recycled cashnmere claim and the

® Furthernore, the district court ruled that plaintiffs' recycled

cashnere claimwas one of inplied falsity. Absent a presunption,
an inplied falsity claimcan be established only by actual evidence
of deception, "usually in the formof market research or consuner
surveys, show ng exactly what nessage ordinary custoners received
from the ad.” J. Thomas MCarthy, MCarthy on Trademarks and
Unfair Conpetition § 27:55 (4th ed. 2001); see also Canel Hair &
Cashnere Inst. of Am, Inc. v. Associated Dry Goods Corp., 799 F. 2d
6, 15 (1st CGr. 1986) (noting that "consuners' reaction is the
starting point when the allegation is based nerely on the tendency
of the defendant's representation to deceive"”). Plaintiffs failed
to offer any evi dence of surveys or market research to denonstrate
consuner deception. Gven this | ack of evidence, it is reasonable
to assune that the district court intended torule -- if it did not
actually -- that the Institute could not neet its burden of
denonstrating consunmer deception on its recycled cashnere claim
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Institute's dismssal of its remaining claim to seek immedi ate
appel late review of the summary judgnent order, we find that the
Institute has satisfied the prerequisites to appeal its voluntary
di sm ssal

II.

The Lanham Act prohibits false and m sleading
descriptions of products and services in interstate conmerce. See
15 U.S.C. § 1125(a). The statute was designed to protect consuners
and conpetitors fromany duplicitous advertising or packagi ng whi ch
results in unfair conpetition. See id.’

To prove a fal se advertising clai munder the Lanham Act,
a plaintiff nust denonstrate that (1) the defendant made a fal se or
m sl eadi ng description of fact or representation of fact in a
commerci al advertisenment about his own or another's product; (2)
the msrepresentation is mterial, in that it is likely to
influence the purchasing decision; (3) the msrepresentation

actually deceives or has the tendency to deceive a substanti al

" The fal se advertising provisions of the Lanham Act provi de:

Any person who, on or in connection with any goods or
services, or any container for goods, uses in conmerce
any word, term nane, synbol, or device, or any
conbi nation thereof, or any fal se designation of origin,
false or msleading description of fact, or false or
m sl eading representation of fact, which . . . in
commercial advertising or pronotion, msrepresents the
nature, characteristics, qualities, or geographic origin
of his or her or another person's goods, services, or
commercial activities, shall be liable in a civil action
by any person who believes that he or sheis or is |likely
to be danaged by such act.

15 U.S.C. § 1125(a)(1).
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segnent of its audience; (4) the defendant placed the false or
m sl eadi ng statenent in interstate conmerce; and (5) the plaintiff
has been or is Ilikely to be injured as a result of the
m srepresentation, either by direct diversion of sales or by a

| essening of goodw || associated with its products. See d orox,

228 F.3d at 33 n.6.

A plaintiff can succeed on a false advertising claim by
proving either that the defendant's advertisenent is literally
false or inplicitly false -- that is, the advertisenent is true or
anmbi guous yet mi sl eading. See id. \Were the advertisenent is
literally false, a violation may be established wi thout evidence of

consuner deception. See id.; Balance Dynamcs Corp. v. Schmtt

Indus., 204 F.3d 683, 693 (6th G r. 2000) (noting that when a
statenent is literally false, "a plaintiff need not denonstrate
actual customer deception in order to obtain relief "). Were the
advertisenment is inplicitly false, however, "an additional burden
is placed upon the plaintiff to show that the adverti senent

conveys a m sl eading nessage to the viewing public.” Jdorox, 228

F.3d at 33.8

8 As discussed below, a plaintiff alleging an inplied falsity
claim however, is relieved of the burden of denonstrating consuner
deception when there is evidence that defendants intentionally
deceived the consum ng public. See Resource Devel opers, lInc. v.
Statue of Liberty-Ellis Island Found., Inc., 926 F.2d 134, 140 (2d
Cr. 1991) (ruling, with respect to an inplied falsity claim that
"[olnce it is shown that a defendant deliberately engaged in a
deceptive commercial practice, we agree that a powerful inference
na%lbe)drawn that the defendant has succeeded in confusing the
public").
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In addition, this Court has recognized a difference in
t he burdens of proof between injunctive relief clainms and nonetary

damages clains under the Lanham Act. I n Quabaug Rubber Co. v.

Fabi ano Shoe Co., Inc., 567 F.2d 154 (1st GCir. 1977), we held that

whereas a showing that the defendant's activities are likely to
cause confusion or to deceive custoners is sufficient to warrant
injunctive relief, a plaintiff seeking damages must show actua
harmto its business. See id. at 160-61.°

Wth these el aborate and intricate statutory requirenents
in mnd, we assess plaintiffs' clains to deternmine if there is
enough conpetent evidence for a reasonable factfinder to concl ude
that they have satisfied their burdens of proof under the Lanham
Act .

A. Concessions

For the purposes of this appeal, defendants concede that
they have made a false or msleading statement of fact in
describing their blazers. Defendants al so concede that they placed
these m srepresentations in interstate conmerce.

B. Materiality

The materiality conponent of a false advertising claim

requires a plaintiff to prove that the defendant's deception is

°® Furthernmore, unlike a plaintiff seeking injunctive relief who

only has to show that the m srepresentation had the tendency to
deceive, a plaintiff seeking nonetary damages nust show that
consuners were actually deceived by the msrepresentation, PPX
Enter., Inc. v. Audiofidelity Enter., Inc., 818 F.2d 266, 271 (2d
Cr. 1987), wunless he can avail hinself of a presunption to that
effect.
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"likely to influence the purchasing decision.” dorox, 228 F. 3d at
33 n.6. One nethod of establishing materiality involves show ng
that the false or msleading statenent relates to an "inherent

quality or characteristic" of the product. Nat'l Basketball Ass'n

v. Mdtorola, Inc., 105 F.3d 841, 855 (2d Cir. 1997).%

On their first claim plaintiffs argue that overstating
t he cashmere content of cashnere-blend bl azers is material because
the m srepresentation relates to an i nherent characteristic of the
product sold. Indeed, it seens obvious that cashnere is a basic
i ngredient of a cashnere-blend garnment; without it, the product
could not be deened a cashmere-blend garnent or conpete in the
cashnere-bl end market. Thus, it seens reasonabl e to concl ude that
defendants' misrepresentation of the blazers' cashnere content is
material because it relates to a characteristic that defines the
product at issue, as well as the market in which it is sold.

Mor eover, defendants prominently | abeled their garnments
as "Cashnere and Wol," "A Luxurious Blend of Cashnere and Wol ,"
"Cashnere Blend," or "Wol and Cashnere,” and their garnents were
conspi cuously advertised in stores and catal ogues as "Cashnere
Bl azers.” It seens reasonable to infer fromdefendants' aggressive

marketing strategy highlighting the "cashnere" nature of the

0 Whether a misrepresentation is material has nothing to do with

the nature of the relief sought or the defendant's intent. Rather,
materiality focuses on whether the fal se or m sl eadi ng statenent is
likely to nake a difference to purchasers. See J. Thomas MCart hy,
McCarthy on Trademarks and Unfair Conpetition 8§ 27:35 (4th ed.
2001). Thus, even when a statenent is literally false or has been
made with the intent to deceive, materiality nust be denonstrated
in order to show that the m srepresentati on had sone influence on
CONSUNET S.
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bl azers that defendants thenselves believed cashnere to be an
i nherent and inportant characteristic of the blazers.

Wth respect totheir second claim plaintiffs argue that
defendants' msrepresentation of the recycled nature of their
cashnere also relates to an inherent characteristic of the
gar nent s. To substantiate this point, plaintiffs offer the
affidavit of Karl Spilhaus, the Institute's president, in which he
expl ai ns:

The process of recycling . . . involves the
use of nmachinery to tear apart existing
garnents, during or after which they are
subjected to a wet processing wth the
resulting wool fibers dried out, frequently
carboni zed (subjected to heat and sul phuric
acid), and then re-used in the manufacture of
ot her fabric.

In the process of tearing apart existing
garnents, considerable damage is inevitably
done to the fibers in those garnents, and
addi tional damage is al so done by the acid or
other chemcal treatnents applied to them
during the recycling process. The result is
t hat recycl ed fibers frequently have
substantial surface danmage to their scale
structure which effects [sic] their ability to
felt, or bind together, thereby effecting
[sic] the ability of a recycled fiber fabric
to hold together as well or as long as fibers
which are being used in the fabric for the
first tine. Such fabric will be rougher to
the touch and lack "handle," plushness or
softness normally associated with quality
wool en or cashnere products.

G ven the degree to which recycled fibers affect the
quality and characteristics of a garnent, a rational factfinder
coul d conclude that consumers, especially experienced ones like

retail stores, would likely be influenced in their purchasing
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decisions by labeling that gave the false inpression that the
garnments contained virgin cashnere.

In fact, plaintiffs offer anecdotal evidence as
corroboration for this very assertion. |In January 1996, Saks, one
of Harve Benard's |argest custoners, |earned that the cashnere
bl azers it had purchased from Harve Benard m ght contain recycled
cashnmere. Shortly thereafter, Lynne Ronon, the nerchandi se nmanager
at Saks, nmet with representatives of Harve Benard to informthem
that Saks did not wish to sell garnments containing recycled
cashnmere. After the neeting, Carole Sadl er, the associate counsel
for Saks, sent Harve Benard a letter restating Saks' position as
set forth by Ronon: "Saks does not wish to sell jackets containing
recycl ed cashnere.”

Rat her than view ng this anecdote as evidence of how an
actual consuner's purchasing decision was influenced by the
m srepresentation, defendants draw the opposite conclusion by
focusing on Saks' ultimate purchasing decision. Notw thstanding
its earlier position, Saks eventually decided to sell Harve Benard
garnents contai ni ng recycl ed cashnmere. Moreover, Sadler testified

that Saks' initial refusal to sell recycled cashnere garnents was

1 The rel evant "consunmers" are those groups of people to whomthe

adverti senent was addressed. See Johnson & Johnson Merck Consuner
Pharm Co. v. Smthkline Beecham Corp., 960 F.2d 294, 297 (2d Cr.

1992) (noting that "[t]he question in such cases is -- what does
the person to whom the advertisenent is addressed find to be the
nmessage?") (internal quotations and citations omtted). In this

case, the relevant consuners include, but are not limted to, the
retail stores that purchased Harve Benard garnments instead of
buyi ng fromPackard' s gar nent manuf act urer custoners and i ndi vi dual
pur chasers.
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merely a strategic nove on an issue "that could ripen into a
negoti ation or a renegotiation" between the parties.

The problemw th def endants' rebuttal argunent, however,
is that it ignores what a rational juror could find after draw ng
all reasonable inferences in plaintiffs' favor. Saks' initial
refusal to sell the recycled cashnere garnents; Saks' belief that
the matter could | ead to a negoti ation; and t he actual negoti ations
t hat t ook pl ace before Saks agreed to continue selling the garnments
are conpetent evi dence fromwhi ch a reasonabl e juror coul d concl ude
that the issue related to an i nherent quality or characteristic of
t he garnent. Indeed, it nakes little sense that Saks and Harve
Benard woul d spend so much tinme and effort resolving a matter they
deened i mmateri al .

Furthernore, it isinportant toreiterate, as the casel aw
explicitly states, that plaintiffs are not required to present
evi dence that defendants' m srepresentation actually influenced
consuners' purchasing decisions, but that it was likely to

i nfl uence them See Corox, 228 F.3d at 33 n.6. G ven the

significant degree to which using recycl ed fibers adversely i npacts
the quality, texture, and characteristics of cashnere, and
consi dering Saks' erratic behavior upon learning of the
m sl abeling, we find that plaintiffs have presented sufficient
evidence to denonstrate that defendants' recycled cashnere

m srepresentati on was material .

-17-



C. Consumer Deception

The next elenent of a false advertising clai munder the
Lanham Act requires plaintiffs to denonstrate that the alleged
m srepresentati on deceived a substantial portion of the consum ng

public. See Cdorox, 228 F.3d at 33 n.6.' Usually consumer

deception is denonstrated through surveys, which establish that
consuners were msled by the alleged m srepresentations. See

Johnson & Johnson Merck, 960 F.2d at 298. Plaintiff-appellant

Packard argues, however, that it does not have to shoul der the
burden of presenting this evidence because exi sting casel aw al | ows
plaintiffs like it who allege clains that are literally false to
avail thenselves of a presunption of consuner deception. See

Castrol Inc. . Pennzoil Co., 987 F.2d 939, 943 (3d Cr. 1993)

(ruling that "a plaintiff nust prove either literal falsity or

consuner confusion, but not both"); Johnson & Johnson v. GACInt']l,

Inc., 862 F.2d 975, 977 (2d GCr. 1988) ("Wen a
representation is literally or explicitly false, the court may
grant relief without reference to the adverti senent's inpact on the
buyi ng public.").

In response, defendants recognize that a presunption of
consuner deception is available to plaintiffs seeking injunctive

relief for literal falsity clains; however, they argue that the

2. Since Packard is seeking nonetary damages, it nust denonstrate

that consuners were actually deceived by the m srepresentations.
Only plaintiffs seeking injunctive relief face the | esser burden of
denponstrating a tendency to deceive. See supra note 9.
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presunption does not apply, without nore, to plaintiffs seeking
noney damages for literal falsity clains.

Though there was once support for the assertion that
consuner deception cannot be presuned sinply because a plaintiff
alleges a literal falsity claim for noney damages, see PPX, 818
F.2d at 272 (noting that as of 1987 the presunption had only been
applied to literal falsity clains for injunctive relief), it has
becone the practice of nbst circuits to apply the presunption to

all literal falsity claims. See Pizza Hut, Inc. v. Papa John's

Int'l, Inc., 227 F. 3d 489, 497 (5th Gr. 2000) (holding, on a claim

for damages and injunctive relief, that "when the statenents of
fact at issue are shown to be literally false, the plaintiff need
not introduce evidence on the issue of the inpact the statenents
had on consuners. . . . [However] [p]laintiffs |looking to recover
nonet ary damages for false or msleading advertising that is not

literally fal se nust prove actual deception"); EFCO Corp. v. Synopns

Corp., 219 F.3d 734, 740 (8th GCr. 2000) (ruling, on a claimfor
damages, that "when an advertisenent is literally false . . . the
plaintiff need not prove that any of its custoners were actually
persuaded by the advertising"); Balance, 204 F.3d at 693 (noting
that a presunption of consunmer deception applies to a litera
falsity claim for damages so long as there is other proof of

mar ket pl ace danages); B. Sanfield, Inc. v. Finlay Fine Jewelry

Corp., 168 F.3d 967, 971 (7th Cr. 1999) (ruling, on a damages

claim that "[w] here the statenent in question is actually false,
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then the plaintiff need not showthat the statenent either actually
decei ved consuners or was likely to do so").

In fact, defendants' argunent contradicts this Court's
explicit pronouncenents on the issue. In assessing whether a
Lanham Act claimfor injunctive relief and noney danages had been
properly dismssed, we stated, "If the advertisenent is literally
false, the court may grant relief wthout considering evidence of
consuner reaction. In the absence of such literal falsity, an
additional burden is placed upon plaintiff to show that the
advertisement . . . conveys a msleading nessage to the view ng
public.” dorox, 228 F.3d at 33 (internal citations onmtted).

Mor eover, appl ying a presunption of consuner deceptionto
all literal falsity clains, irrespective of the type of relief
sought, nakes sense. Wen a plaintiff denonstrates that a
def endant has nade a material msrepresentation that is literally
false, there is no need to burden the plaintiff with the onerous
task of denonstrating how consuners perceive the advertising. See

Bal ance Dynam cs, 204 F. 3d at 693 (noting that "[b]ecause proof of

"actual confusion' may be difficult to obtain, nost of the circuits
have ruled that when a statenent is literally false, a plaintiff
need not denonstrate actual custoner deception in order to obtain
relief wunder the Lanham Act"). Common sense and practi cal
experience tell us that we can presune, w thout reservation, that
consuners have been deceived when a defendant has explicitly
m srepresented a fact that relates to an inherent quality or

characteristic of the article sold. To presune as nuch requires
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neither a leap of faith nor the creation of any new |ega
principle.?®

Because defendants do not dispute that overstating
cashmere content isaliteral falsity claim we apply a presunption
of consuner deception in plaintiffs' favor on this claim Based on
this presunption, and defendants' failure to present evidence to
rebut it, Packard has satisfied its burden of denonstrating
consuner deception on its cashnmere content claim

Whether literal falsity is involved in plaintiffs' claim
that defendants inproperly |abeled their goods as cashnere rather
than recycled cashnere, however, is a contentious issue.
Def endants argue that this claimis, by definition, one of inplied
falsity -- that is, arepresentationthat is literally true but in

context becones likely to m sl ead. See dorox, 228 F.3d at 33

(defining an inplied falsity claim as one in which the
"advertisenent, though explicitly true, nonetheless conveys a
m sl eadi ng nessage to the viewi ng public"). As further support for
their argunent, defendants offer a sinple syllogism all suits

based on inplied nessages are inplied falsity clains; since

13 Defendants also argue that before the presunption of consuner

deception can apply to a literal falsity claim for damages, the
plaintiff nust denonstrate that the defendant intentionally
deceived the consum ng public. None of the five circuit cases
cited supra, however, speaks of the intent to deceive as a
prerequisite to applying a presunption of consuner deception on a
literal falsity claim As discussed in nore detail below, the
intent to deceive is an independent basis for triggering a
presunption of consuner deception. See WIlliamH Mrris Co. V.
Goup W 1Inc., 66 F.3d 255, 258 (9th Cr. 1995) (ruling, on an
inplied falsity claim that "[i]f [defendant] intentionally m sl ed
consuners, we would presunme consuners were in fact deceived and
[ def endant] woul d have the burden of denonstrating otherw se").
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plaintiffs assert that the term"cashnere" on the garnents' |abels
inplicitly conveys the false nessage that the garnents contain
virgin cashnere, their claimnmnust be one of inplicit falsity.

W agree with defendants that normally a claim like
plaintiffs', inwhichthe representation at issueisliterally true
(the garnents do contain cashnmere as the |abel states) but is
m sleading in context (defendants failed to disclose that the
cashnere is recycled), is evaluated as an inplied falsity claim
See id. However, we disagree with defendants' assertion that al
clains that rely on inplied nessages are necessarily inplied
falsity clains. In dorox, this Court noted that "[a]lthough
factfinders usually base literal falsity clains upon the explicit
clains made by an advertisenent, they may al so consi der any cl ains
t he adverti sement conveys by 'necessary inplication.'" 1d. at 34-
35. W explained that "[a] claim is conveyed by necessary
I nplication when, considering the advertisenent in its entirety,
t he audi ence woul d recogni ze the claimas readily as if it had been
explicitly stated.” 1d. at 35.

After drawing all reasonable inferences in favor of the
nonnoving party, a rational factfinder could conclude that
plaintiffs' recycled cashnmere claimis one of literal falsity. The
Whol Products Labeling Act, 15 U S C § 68 et seq., requires
recycl ed garnments and fabrics, including cashnere, to be | abel ed as
such. As a result, whenever a |abel represents that a garnent

contains the unqualified term"cashnmere,"” the lawrequires that the

garment contain only virgin cashnere. The Act, then, 1is
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essentially telling consuners that garnents | abel ed "cashnere” can

be presuned to be virgin cashnere "as if it had been explicitly

stated. ™ G orox, 228 F.3d at 35. Plaintiffs also presented
evi dence denonstrating that experienced retailers, |ike Saks, were
aware of the Act's requirenents. Based on this evidence, we

conclude that plaintiffs have presented sufficient evidence to
denonstrate that consuners would view the term "virgin" as
necessarily inplicated when a garnent was | abel ed "cashnere.”

The district court rejected this argunent because "[i]t
is at least equally plausible to infer that Congress [in enacting
the Wol Product Labeling Act] was concerned that it would be
m sl eading for a seller to fail to distinguish between virgin and
recycl ed cashnere, even though it would not be literally false to
do so." The district court's argunent, however, substitutes an
irrelevant inquiry for the required analysis. Rat her than
assessing what consuners would necessarily infer from the
unqual ified term"cashnere" in light of the Act's requirenents, the
district court delved into issues of congressional intent and

statutory interpretation. See Johnson & Johnson Merck, 960 F. 2d at

297 ("The question in such cases is -- what does the person to whom
the advertisenent is addressed find to be the nessage?"). Because
the Act necessarily inplies the term "virgin" anytime the
unnodi fied word "cashnere" appears on a garnent's |abel and
experienced retailers, |ike Saks, were aware of the Act's
requi renents, we rule that plaintiffs' recycled cashnere cl ai mcan

be reasonably seen as one of Iliteral falsity. Ther ef or e,
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plaintiffs may benefit froma presunption of consumer deception on
this claim

Even if plaintiffs' recycled cashnere claim did not
involve literal falsity, plaintiffs would still be able to avai
t hensel ves of a presunption of consunmer deception on alternative
gr ounds. It is well established that if there is proof that a
def endant intentionally set out to deceive or m sl ead consuners, a
presunption arises that custonmers in fact have been deceived. See

Porous Media Corp. v. Pall Corp., 110 F.3d 1329, 1333 (8th Cr.

1997) (approving of a presunption of consuner deception upon a
finding that defendant acted deliberately to deceive); see also U

Haul Int'l, Inc. v. Jartran, Inc., 793 F.2d 1034, 1041 (9th Cr.

1986) (sane).

As evi dence of defendants' intentional m sl abeling of the
bl azers' recycled cashnere, plaintiffs introduced a letter dated
January 13, 1995, addressed to Harve Benard' s president, Bernard
Hol t zman, fromone of Harve Benard's testing | aboratories. On the
top of the letter, thereis a handwitten note from"L. Pedell," an
agent for Harve Benard, which states, "Also see note from m|l
bel ow. This is an on-going saga." The note that Pedell is
referring to reads, in pertinent part, "FOR YOUR | NFO PLS NOTE M LL
| S USI NG RECI CLED CHASMERE [sic]."' Despite receiving notice that

4 Defendants argue that since Holtzman testified that "it is very

possible that | didn't get [the letter],"” and because there is no
evidence to contradict his assertion, it cannot be inferred that he
received it. The evidence to cast doubt on Holtzman's testinony,
however, cones from his own tongue. He also stated that "I
couldn't be sure either way [whether | received the letter]."
G ven Holtzman's equi vocal responses, we find that plaintiffs are
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its blazers were being nmade from recycled cashnere, Harve Benard

continued to nmarket its garnents wthout any “"recycled"
designation, as required by law, until nonths after the
conmencenent of this lawsuit in 1996. Thus, Harve Benard's
unwi I I i ngness to conply with the |aw, despite being on notice of

its violation, can be seen as an attenpt deliberately to deceive
t he consum ng public.

In response, defendants offer several factual and | egal
argunents, none of which we find persuasive. First, defendants
argue that a presunption of consuner deception cannot be triggered
onan inplied falsity claim even if there is evidence of an intent
to deceive. Defendants' claim however, is underm ned by several
circuit cases that have explicitly held otherw se. See Porous, 110
F.3d at 1337 (applying presunption of consunmer deception to an
inplied falsity claimwhen there is intent to deceive); WlliamH
Mrris, 66 F.3d at 258-59 (stating that a presunption of consuner
deception applies to an inplied falsity claim where there is

sufficient evidence of an intent to deceive); Johnson & Johnson

Merck, 960 F.2d at 298-99 (sane); Resource Devel opers, 926 F.2d at

140 (sane). The justification for applying the presunption
whenever there i s evidence of intentional deception is perspicuous:
"The expenditure by a conpetitor of substantial funds in an effort
to deceive custoners and influence their purchasing decisions

justifies the existence of a presunption that consuners are, in

entitled to the reasonable inference that a facsimle letter
addressed to Holtzman was received by him
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fact, being deceived." UHaul, 793 F.2d at 1041. This reasoning
hol ds true regardl ess of whether the claimthat plaintiffs allege
involves an inplied or literal falsity.

Second, defendants argue that the fact that an Italian
mll stated that it was using recycled cashnere has little bearing
on whether the mll was using cashnere that would be considered
recycl ed under the definitions of the Wol Products Labeling Act.
Def endants seemto m sunderstand or underestinmate the i nport of the
letter. One of Harve Benard's mlls inforned the president of the
conpany that its cashnere-bl end garnents contai ned recycl ed fabric.
Rat her than investigating the matter to determ ne whether Harve
Benard was violating the | aw by not properly labeling its cashnere
as "recycled,"” Harve Benard did nothing. It did not finally change
the garnments' | abels until nore than one year |ater when plaintiffs
sought a tenporary restraining order on the i ssue. One reasonable
expl anation, which a juror may choose to credit, for Harve Benard's
refusal to investigate or act on the letter is that Harve Benard
i ntended to deceive the consum ng public about the recycled nature

of its cashnere. Cf. Amrnokri v. Baltinore Gas & Elec. Co., 60

F.3d 1126, 1133 (4th G r. 1995) (noting that intent may be inferred
froma failure to act).

Lastly, defendants argue that Harve Benard's failure to
act onthe letter for one year does not neet the intent requirenent
set forth in applicable precedent. Def endants read Resource
Devel opers, 926 F.2d at 140, as standing for the proposition that

a defendant's failure to di spel confusion caused by its adverti sing
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circular for four nonths is insufficient evidence of intent. Since
Harve Benard's failure to act is conparable to the defendant's in

Resour ce Devel opers, defendants conclude that thereis insufficient

evi dence to support a finding of intent.

Even if we were to adopt defendants' readi ng of Resource
Devel opers, we remain unpersuaded by their argunment because the
circunstances of this case are far nore conpelling. First, the
fact that defendants waited for nore than a year before changing
the blazers' mslabeling is far nore probative of intentional
deceit than waiting for four nonths. Second, when referring to the
Italian m|1"s use of recycl ed cashnere, Pedell noted on the top of
the letter, "This is an on-going saga.” Drawing all reasonable
inferences in plaintiffs' favor, a rational juror could conclude
from this sentence that the recycled cashnere issue had been
encountered before and -- as the word "saga" suggests -- on a
conti nui ng basis. Because this "saga" probably began or coul d have
begun a consi derabl e anount of tine before January 1995, we decline
def endants' invitation to place a tine constraint on plaintiffs’
evi dence of intent.

Wth respect to the Institute's recycled cashnmere claim
for injunctive relief, the district court dismssed the claim
because the Institute failed to denonstrate evidence of consuner
deception. Because the foregoing anal ysis applies with equal force
to the Institute's recycled cashnmere claim we rule that the

Institute can avail itself of a presunption of consumer deception
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Thus, the district court erred in granting defendants' notion for
summary judgnent on the Institute's recycled cashnere claim

D. Causation and Damages

Before delving into the nerits of plaintiffs' proffered
evi dence of causation, we address a threshold evidentiary issue.
Def endants argue that since plaintiffs failed to appeal the
district court's order striking their experts' reports, plaintiffs
have not hi ng upon which to base a finding of causation. W agree
with defendants that plaintiffs did not properly appeal the
district court's ruling, but this does not signify that plaintiffs'
case on causation necessarily fails.™ Plaintiffs may still rely
on anecdotal statenents from prospective custoners, evidence of
cost differential between fabrics, and factual testinony of expert
W t nesses to denonstrate causation.

In order to prove causation under 8§ 1125(a) of the Lanham
Act, the aggrieved party nust denonstrate that the false
advertisenment actually harned its business. "A precise showing is
not required, and a diversion of sales, for exanple, would

suffice." Quabaug, 567 F.2d at 161 (internal citations onitted).'®

5 \Whether plaintiffs will be pernmitted to present new expert
reports on remand is a natter best left for the district court, as
we have not been properly briefed on the issue.

¢ pefendants at oral argunent suggested that plaintiffs could not
be danmaged by Harve Benard's alleged mislabeling because the
parties operate in different nmarkets: whereas Harve Benard sells
finished garnments to retailers, Packard sells fabric to
manuf acturers. Defendants | ater conceded, however, that if Packard
were to denonstrate that nmanufacturers refused to purchase its
fabric because of defendants' fal se advertising and concom tant | ow
prices, causation would be proved. Thus, the fact that the two
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To satisfy this requirement, plaintiffs present two
pi eces of interrelated evidence. First, plaintiffs point to Harve
Benard's purchase orders which denonstrate that Harve Benard was
paying $5 per yard less for the fabric it was using to nake its
garnents than Packard’ s customers, who were paying for legitimte
10% cashnere fabric. Next, plaintiffs offer uncontradicted
evi dence that Packard's custoners actually reduced their purchases
of Packard's cashnere-blend fabric because they could not conpete
with Harve Benard’ s |ower-priced garnents. Specifically, Peter
Warshaw, a sales agent for Packard, testified that three of
Packard's custoners -- Glnore, RCM and Perfect Petite -- notified
him that they could no |onger purchase Packard' s cashnere-blend
fabric because Harve Benard's |ower-priced garnents were driving
t hem out of the market. This evidence supports the plaintiffs'
claimthat Harve Benard s |ow prices caused Packard | ost sal es.

The critical question, then, is what enabl ed Harve Benard
to lower its prices to the point that prospective conpetitors
refused to purchase Packard fabric. Based on the evidence
presented, a rational factfinder could reasonably infer that the
substantial cost savings Harve Benard enjoyed from using non-
cashmere or recycl ed cashnmere fabric all owed Harve Benard to | ower
the price of its blazers, thereby preventing Packard' s custoners
fromconpeting in the market. |ndeed, using i nexpensive materials

that are represented as sonmething nore valuable would generally

parties are in different markets does not affect the analysis, so
long as plaintiffs can prove the causal connection between the
m srepresentati ons and the harm sust ai ned.
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create a substantial conpetitive advantage by wundercutting
conpetitors who correctly represent their products. See Canel
Hair, 799 F.2d at 13 (approving the district court’s comobnsense
"inference that the sale of cashnere-blend coats which overstated
their cashnere content could cause a |oss of sales of cashmere-
bl end coats which correctly stated their cashmere content"). This
reasonabl e inference, to which plaintiffs are entitled at summary
j udgnment, enables plaintiffs to denonstrate the causal |ink between
the harmthey suffered and defendants’ m srepresentations.

I n response, defendants argue that it is unreasonable to
infer that Harve Benard s |ower fabric costs translated into | ower
garnent prices given that wevidence in the record suggests
otherwise. 1In his affidavit, Harve Benard’'s vice-president Harvey
Schut zbank stated that Harve Benard s garnent prices would have
remai ned the sanme even if it had used the nore expensive Packard
fabric to manufacture its garnents. Based on this evidence, Harve
Benard clains it would still have enjoyed the sane price advant age
that prevented Packard s custoners from conpeting in the narket
even if the garnments had been properly |abeled and manufactured
with legitimte 10% cashnere fabric. In short, defendants cite
Schut zbank’s affidavit as proof that it was Harve Benard s |ow
prices -- not its mslabeling -- that caused Packard’'s | ost sal es.

W agree with defendants that if they were to present
undi sputed evi dence establishing that their garnment prices would
have renmained the sane even if they had used Packard fabric, it

woul d be unreasonable to infer that Harve Benard’'s |ower fabric
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costs translated into |ower garnment prices. However, plaintiffs
present conpetent evidence which casts serious doubt on
Schut zbank’ s testi nony. Packard's president John G idden testified
to the relationship between fabric cost and garnent price:

Because Harve Benard was not putting the

cashmere in the fabric, they had a

tremendously reduced cost. . . . [T]he added

expense of putting cashnmere in a garnment or in

a fabric increases the garnent's cost; and

when [Packard] legitimately |labeled [its]

fabrics, [the fabrics] were too expensive for

t he mar ket pl ace whi ch Harve Benard was sel |l ing
to.

Mor eover, Warshaw, who has years of experience working with garnent
manuf acturers, testified that "Harve Benard had an unfair
conpetitive advantage in fabric that is the najor conponent of a

garnent . . . . [B]ly far and away the |argest conponent of the

total costs of a garnent is the fabric." (enphasis added). He

also testified to Harve Benard' s conparati ve advant age:

[ T] he garnment manufacturers that are avail abl e
to conpete with Harve Benard are savvy, smart,
sharp manuf acturers who have at their disposa

cheap | abor, cheap trim cheap transportation.
They have available to themthe sane range of
possibilities for plugging in to a garnent,
except that if those sharp conpetitors use a
Packard product that's $11.25, they're going
to get blown out of the water by Harve
Benard['s use of] inexpensive [] fabric.

After weighing all of this evidence, a rational jury
could choose to discredit Schutzbank’s affidavit, especially
considering (1) the commobnsense inference that a | ower fabric cost
translates into a price advantage; (2) the fact that Schutzbank
does not provide any quantitative analysis to substantiate his bald
assertion that the garnments’ prices would have renained the sane
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even if Harve Benard were to have used the nore expensive Packard
fabric; (3) several "savvy, smart, sharp" garnment manufacturers
could not do what Harve Benard clains it can -- that is, use
Packard fabric and still keep its low prices; and (4) two of
plaintiffs’” w tnesses assert that fabric cost has a substantia
i mpact on garnent price.

In the end, the parties present wtnesses who hold
i nconsi stent positions on a crucial issue of fact. Rat her than
weighing in on the matter, we conclude that this dispute is one
which a jury is best suited to resol ve.

III.

The district court dismssed plaintiffs’ state | awclains
because it found that since plaintiffs were unable to satisfy the
requi renents of a LanhamAct claim they would not be able to prove
their state law clainms, as the two have overl appi ng requirenents.
Because the district court erred in concluding that plaintiffs’
proof was insufficient to qualify for relief under the Lanham Act,
we reverse its decision to dismss plaintiffs’ state |aw cl ai ns.

Conclusion

Based on the foregoi ng anal ysis, a reasonabl e factfi nder
coul d conclude that the defendants' material m slabeling of their
garnent s decei ved t he consum ng public, enabl ed def endants to | ower
their garnent prices, and caused Packard to | ose sales. For these
reasons, we find summary judgnent inappropriate, reverse the
district court’s judgnent, and remand the case for action

consi stent with this opinion.
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Reversed and remanded.
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