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TORRUELLA, Chi ef Judge. Appel | ant S nonne Phel ps cl ai ns t hat

she was di sm ssed fromher nursing position at the Catholic Medi cal
Center (CMD)linviolationof Titlel of the Artericans with Disabilities
Act (ADA), 42 U. S.C. § 12101et seq., and 8 504 of the Rehabilitation
Act, 29 U.S.C. §794(a).? Thedistrict court rul ed on sunmary j udgnent
t hat Phel ps was not a "qualifiedindividual with a disability" because
she coul d not performthe "essential functions” of her job "with or

wi t hout reasonabl e accommpdation.” Phelps v. Qotina Health, Inc., Gv.

No. 99-227-JD, 2000 W. 1513782 (D.N.H. Sept. 15, 2000). We affirm

BACKGROUND
The following facts are summari zed in the |ight nost

favorabl e to the appellant. Greenwald v. Chase Manhattan Mort gage

Corp., 214 F.3d 76, 78 (1st Cir. 2001). Phel ps worked as a staff nurse
for CMCfrom1979 until 1983, at whi ch poi nt she i njured her back at
wor k and, as aresult, discontinued enpl oynent there. Sincethen, she
has beenrestricted fromlifting norethanfifteento twenty pounds at
atinme. 1n1989, CMCrehired Phel ps as a "per diemrelief nurse" in
therehabilitationunit. Because Phel ps's disability prevented her

fromperform ng the normal tasks of a staff nurse, the nanager of the

1 Appellee CMC is a subsidiary of appellee Optinma Health, Inc.
(Optim).

2 Clainms under Title |l of the ADA and 8§ 504 of the Rehabilitation Act
are anal yzed under t he sanme standards. EEQCv. Anrego, Inc., 110 F. 3d
135, 143 (1st Cir. 1997).
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rehabilitationunit, Lorraine Sinon, createdthe uni que position of
"medi cati on nurse"” for her. As a nedication nurse, Phel ps was
primarily responsible for the delivery of nedicine, as well as for
ot her tasks that did not involve lifting heavy objects.

As aresult of atenporary shortage of nurses, Phel ps stopped
bei ng a nedi cati on nurse and began to undert ake sone patient carein
early 1995. Phel ps remai ned unable to fulfill all the duties of a
typi cal staff nurse, so she shared a patient |oad with her sister,
Suzanne Lem re (who was al so enpl oyed as anurseinthe rehabilitation
unit at CMC). If Lem re was unavail abl e or ot herw se occupi ed, ot her
nurses woul d undertake lifting tasks. Although this job-sharing
arrangenent was never officially reportedto either the Enpl oyee Heal th
Departnent or the Human Resources Departnent at CMC, it was
unofficially approved by Sinon.

I n June of 1997, Jeanne Wl f endal e repl aced Si non as t he
nurse manager for therehabilitationunit. Wl fendal e asked Phel ps to
provi de a nore recent physician' s report onthe extent of her physi cal
restrictions. The report indicated that Phelps could lift twenty
pounds frequently, but was unable to lift fifty pounds at all.?3
Wbl f endal e concl uded that, lackingtheabilitytolift fifty pounds,

Phel ps was unabl e to performthe essential functions of the clinical

3 Phel ps | ater conceded t hat she had asked t he doctor for an optimstic
eval uati on of her physical |limtations; inactuality, shecouldlift
twenty pounds only "occasionally" rather than "frequently."
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nurse position. Phel ps was therefore dism ssed fromher positionin
the rehabilitationunit on Cctober 27, 1997, but remai ned enpl oyed by
CMC.

| mredi at el y after Phel ps was notified of her renoval fromthe
rehabilitation unit, she nmet with human resources manager Vi cKi
L' Heureux. L' Heureux revi ewed t he avail abl e posi tions both at CMC and
el sewhere inthe Opti ma system expl ai ned the appli cation process for
aninternal transfer toanewposition, and offered to hel p Phel ps find
a new position that was conpati ble with her physical |imtations.
Phel ps indicated that any position would have to have the sane
flexibility as to scheduling and the sane | evel of pay that she had at
therehabilitationunit. CMCterm nated Phel ps on February 25, 1998,
wi t hout havi ng enpl oyed her in a new position.

DI SCUSSI ON

To state a prima facie claimof disability discrimnation
under the ADA, a plaintiff nust prove by a preponderance of the
evidence that: (1) she was di sabl ed wi t hi n t he neani ng of the ADA; (2)
she was a qual i fied individual; and (3) she was di schar ged because of

her disability. Ward v. Mass. Health Researchlnst., Inc., 209 F. 3d

29, 32-33 (1st Cir. 2000). The parties agree that Phel ps was di sabl ed
wi t hi n t he neani ng of the ADA (so we need not deci de the i ssue) and

t hat she was di schar ged because of her disability. However, appellees



argue, and the district court held, that Phel ps was not a qualified
i ndi vi dual under the ADA.

Aqualifiedindividual under the ADAis one "able to perform
t he essential functions of [ her position] with or without reasonabl e
accomodation.” 1d. at 33. Qur anal ysi s of whet her an i ndividual is
qualified occurs in two steps: first, whether the individual can
performthe essential functions of her position; and second, if sheis
unabl e t o performthose essenti al functions, whet her any reasonabl e
accommodati on by her enpl oyer would allow her to do so. [|d.
A. Lifting as an Essential Function of Phelps's Position

The district court heldthat theabilitytolift fifty pounds
on a consi stent basi s was an essenti al function of the clinical nurse
position. Phel ps does not disagreewith this deterni nation, nor does
she suggest that the court erredinits conclusionthat she was unabl e
tolift that amount of wei ght on a consi stent basis. |Instead, she
argues that she was not technically aclinical nurse, but that she hel d
a nursing positionthat had been created specifically for her physical
[imtations. Thedistrict court found no evidentiary support for such
an argunent: "It appears to be undi sputed that Phel ps was workingin
aclinical nursel position, shared with her sister, at the tine her
enpl oynent was term nated." Phelps, 2000 W. 1513782, at *3. The

evi dence overwhel m ngly supports the district court's concl usi on.



First, Phelps testifiedthat she was no | onger a nedi cati on
nurse at the tinme of her term nation, and t hat al t hough she had not
consi dered what her job descriptionwas at thetinme of her term nati on,
she "assune[d] [that she] was a staff RN." Phel ps then i ndi cated t hat
the technical job description "clinical nurse I" was essentially
synonymous wi th the shorthand "staff nurse."4 Second, CMC Hunman
Resour ces Manager Mary Ann Flatten testified that Hunman Resour ces had
to approve changes to job descriptions or the creation of new
positions. It is undisputedthat Hunman Resources never approved, nor
was even awar e of , the al tered nurse position that Phel ps descri bes.
Al'l of the differences between her position and t hat of the ot her
nurses were aresult of understandi ngs bet ween Phel ps, Sinon, and ot her
nurses intherehabilitationunit, and nonewereinwiting. Third,
Phel ps testifiedthat there were occasi ons i n whi ch nurses ot her than
her sister had to assi st her innursingduties. The fact that Phel ps
and Lem re woul d occasional |l y work on di fferent shifts suggests that
t here was no formal and per manent j ob-sharing arrangenent. In short,
t he evidence clearly indicates that Phel ps held the position of
clinical nurse, albeit wthunwitten nodifications ained at all ow ng

her to fulfill nost job duties despite her disability.

4 After reading the witten job description for clinical nurse I,
Phel ps testifiedthat "alot of it [was] very famliar to[her] because
that's what an RNdoes [; i.e., theresponsibilities described] arethe
normal functions of an RN [in] the [rehabilitation unit]."
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Al t hough this Court has not yet addressed t he i ssue, several
ot her courts have indi cated that -- even when an enpl oyer and enpl oyee
have made arrangenents to account for the enpl oyee's disability -- a
court mnmust evaluate the essential functions of the job w thout

considering the ef fect of the special arrangenents. See, e.qg., Basith

v. Cook County, 241 F.3d 919, 930 (7th Cir. 2001) (delivery of

medi ci ne remai ned essenti al function of job despite special assi gnment
all owi ng enpl oyee not to deliver nmedicine for period of time),;

Pickering v. City of Atlanta, 75 F. Supp. 2d 1374, 1378-79 (N. D. Ga.

1999) (tenporary assi gnnment of prisonguardto "light duty" because of
her di sability does not change essenti al functions of prison guard
position). The fact that an enpl oyee m ght only be assignedto certain
aspects of amulti-task job does not necessarily nmean that those tasks

t o whi ch she was not assi gned are not essential. Anderson v. Coors

Brewing Co., 181 F.3d 1171, 1175-76 (10th Cir. 1999) (relevant

functions are those of "TPO' position for whi ch enpl oyee was hired, as
opposed to can-sorter position to which she was assigned); M1l er v.

[11. Dep't of Corr., 107 F.3d 483, 485 (7th Cir. 1997) (essenti al

functions of prison guard positionincludedall functions required of
pri son guards, even when plaintiff had been allowed torotate only
bet ween certain assignnents).

Phel ps' s basi c counter-argunent i s that the acconmodati ons

of fered by Sinmon, her sister, and the rest of the nursing staff
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di stingui shed t he essenti al functions of Phel ps's positionfromthose
of the other nurses; i.e., that for Phel ps's nursing position al one,
lifting was not an essential function. However, we agree with the
Seventh G rcuit that evidence t hat acconmodati ons wer e nade so t hat an
enpl oyee coul d avoi d a particul ar task "nmerely shows t he j ob coul d be
restructured, not that [the function] was non-essential." Basith, 241
F.3d at 930. To find ot herw se woul d unaccept ably puni sh enpl oyers
fromdoi ng nore t han the ADArequires, and m ght di scourage such an

undertaki ng on the part of enployers. See Laurin v. Provi dence Hosp.,

150 F. 3d 52, 60-61 (1st Cir. 1998); Si eberns v. Wl -Mart Stores, Inc.,

125 F. 3d 1019, 1023 (7th Cir. 1997); Hol brook v. City of Al pharetta,

112 F. 3d 1522, 1528 (11th Cir. 1997); Vande Zande v. Ws. Dep't of

Adm n., 44 F. 3d 538, 545 (7th Cir. 1995). In short, even t hough her
co-wor kers had al | owed Phel ps to avoid havingtolift norethanfifty
pounds, the ability to do so remai ned an essential function of her
position.
B. Reasonabl e Accommodati on

Havi ng found that the abilitytolift fifty pounds was an
essential function of the position held by Phel ps at the tinme of her
term nation, we next ask whet her any reasonabl e acconmodati on on t he
part of her enpl oyer would all ow Phel ps to performthat function.

Feliciano v. Rhode Island, 160 F. 3d 780, 786 (1st Cir. 1998). The

burden is on Phelps to show the existence of a reasonable
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accomodation. |d. (citingBarnett v. U S. Air, Inc., 157 F. 3d 744,

748-49 (9th Cir. 1998)). She has not done so.

First, appellant contends that it would have been a
reasonabl e accommodation to al |l ow her to conti nue sharing patient
lifting duties with other nurses. Al though a reasonabl e accomobdati on
may i ncl ude job restructuring, 42 U.S.C. 8§ 12111(9)(B), an enpl oyer
need not exenpt an enpl oyee fromperform ng essential functions, nor
need it reall ocate essential functions to other enpl oyees. Feliciano,

160 F. 3d at 785; Sot 0-Ocasi o v. Fed. Express Corp., 150 F. 3d 14, 20

(1st Cir. 1998). Appellees therefore didnot haveto allowPhelpsto
engage i n j ob-shari ng as a reasonabl e acconmodati on. The fact t hat
appel | ees previously allowed Phel ps to engage in a job-sharing
arrangenent does not obligate themto continue providing such an

accomodation. See, e.q., Laurin, 150 F. 3d at 60-61; Hol brook, 112

F.3d at 1527. Again, to find otherw se woul d di scourage enpl oyers from
granti ng enpl oyees any accommodat i ons beyond t hose requi red by t he ADA.
Laurin, 150 F.3d at 60-61.

Second, Phel ps suggests that it woul d have been a reasonabl e
accommodati on for appellees to allowher toreturn to her nmedici ne
nur se position. Reasonabl e accommodati on may i ncl ude "reassi gnnent to
a vacant position." 42 U.S.C. 8§ 12111(9)(B); Feliciano, 160 F. 3d at

786; Oiado v. |BMCorp., 145 F. 3d 437, 443 (1st Cr. 1998). However,

appel I ant bears the burden of proof in show ng that such a vacant
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position exists. Feliciano, 160 F. 3d at 786-87. The only testinony in
the record indicated that the positionnolonger existedin 1997; that
evi dence was sufficient for summary judgment in favor of appellees. An
enpl oyer is not required by the ADA to create a new job for an
enpl oyee, nor to re-establish a position that no | onger exists.

Hoski ns v. QOakl and County Sheriff's Dep't, 227 F. 3d 719, 730 (6th Q.

2000) ; Aka v. Wash. Hosp. Gr., 156 F. 3d 1284, 1305 (D.C. Cir. 1998);

Hendri cks- Robi nson v. Excel Corp., 154 F.3d 685, 697 (7th Cir. 1998).

C. The Interactive Process

Phel ps al so argues t hat she was deni ed t he opportunity to
i nvest i gat e ot her vacant positions for which she was qualified because
appel lees failed to engage in aninteractive process to determ ne
appropri ate accommodati on. Although the EECC regul ati ons that
i npl ement the ADA do not mandate that an enpl oyer provide an

i nteractive process, see Jacques v. dean-Up Goup, Inc., 96 F. 3d 506,

513-14 (1st G r. 1996), they do suggest that "it may be necessary for
the coveredentitytoinitiateaninformal, interactive process wth
the qualifiedindividual,”" 29 CF.R 8 1630.2(0)(iii). W have said
that "[t]here may wel | be situations inwhichthe enployer's failureto
engage in an informal interactive process would constituteafailureto
provi de reasonabl e accommodati on t hat anounts to a vi ol ati on of the
ADA. " Jacques, 96 F. 3d at 515. However, evenif afully realized

interactive process would have been successful in finding a new
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position for Phel ps,® she concedes that it was she who failed to

cooperate in such a process.® See Tayl or v. Phoeni xville Sch. D st.,

184 F. 3d 296, 311 (3d Cir. 1999) (both parti es have duty to engage i n

5> The district court didnot evaluate the quality of theinteractive
process at any great | ength because it concl uded t hat Phel ps had not
met her burden of show ng that a vacant position for which she was
qual i fied exi sted. Phel ps, 2000 W. 1513782, at *5; see al so Donahue v.
Consol . Rail Corp., 224 F. 3d 226, 233 (3d Cir. 2000) ("[I]t fallsto
t he enpl oyee to nake at | east a faci al showi ngthat there were vacant,
funded positions whose essential functions he was capable of
performng.") (quotingJones v. United Parcel Serv., 214 F. 3d 402, 407
(3d Gr. 2000)); Cravens v. Blue Cross & Bl ue Shield, 214 F. 3d 1011,
1021 (3d Cir. 2000) (placing such a burden on the plaintiff).

6 We reproduce here the rel evant deposition testinony indicating
Phel ps's | ack of good faith in participating in the interactive
process:

Q "Doyourecall [L" Heureux] tellingyouthat you shared

sone responsi bility for tryingtofindyouanewpositionin

t he systent?”

A: "Correct."

Q "Did you agree with that?"

A: "No, | didn't."

Q "Youfelt it was strictly uptothe hospital tofinda
pl ace for you?"

A "I felt they displaced me andit was their jobto find
anot her position within the hospital facility."

Q "So you didn't feel |ike you had an obligation to
interact with themin that process?”

A: "Not inthissituation. | didn't ask to beterm nated."
Q "And so you didn't interact with themin this process?”

A: "Correct."
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interactive process in good faith); Beck v. Univ. of Ws. Bd. of

Regents, 75 F.3d 1130, 1135-37 (7th Cir. 1996) (enployee's
unwi | i ngness to cooperateininteractive process prevents themfrom

premsing liability onits failure); see al so Jacques, 96 F. 3d at 514

(citing Beck and Tayl or with approval ). Evidence of the details of

Phel ps' s post-di sm ssal conversations with human resour ces personnel
confirms that Phel ps was not actively engaged in the interactive
process: she turned down several job opportunities suggested by
L' Heur eux and pl aced significant conditions on her reassi gnnent
severely limting CMC s flexibility. Moreover, the evidence indicates
t hat CMC of f er ed Phel ps several potential alternatives, began the
interactive process i medi ately after Phel ps's di sm ssal, ’returned her
phone calls and |l etters pronptly, and general ly acted i n good faith.
We t herefore cannot findthat thelack of success of theinteractive
process inthis case creates any liability under the ADA. See Beck, 75
F.3d at 1137 ("Liability for failure to provide reasonable

accommodat i ons ensues only where t he enpl oyer bears responsibility for

" Phel ps partly prem ses her argunment on the fact that she was
di sm ssed fromthe rehabilitationunit on Cctober 27, 1997, i mredi ately
prior toneeting wth human resources personnel. She asserts that,

once she had been di sm ssed, CMC coul d not have engaged in a true
interactive process eventual |y | eading to a newposition because Phel ps
was no | onger enpl oyed. However, al t hough Phel ps was di sni ssed from
therehabilitationunit i n Cct ober of 1997, she was not term nated as
a CMC enpl oyee unti| February of 1998. W cannot say t hat appel | ees’

deci sion to renove Phel ps froma j ob whi ch she was physi cal |y i ncapabl e
of perform ng, wthout actual termnation of her enploynment,

constitutes a failure to engage in the interactive process.
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t he breakdown. But where, as here, the enpl oyer does not obstruct the
process, but instead nakes reasonabl e efforts both to comunicate with
t he enpl oyee and provi de accommodat i ons based onthe informationit
possessed, ADA liability sinply does not follow ").
CONCLUSI ON

Phel ps has not presented sufficient evidence to neet her
bur den of showi ng t hat she coul d performthe essential functions of her
position, with or without reasonabl e acconmpdati on. The grant of

sunmary judgnment is affirned.
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