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LIPEZ, Circuit Judge. This case requires us to consider the

constitutionality of "An Act Relative to Gun Control in the
Commonweal th," alawthat pl aced newrestrictions on guns classified as

"Lar ge Capacity Wapons, " and i ncreased t he penalti es for unli censed
possession. 1998 Mass. Acts ch. 180, 88 1-80 (codifiedin Mass. Gen.
Laws ch. 140 et seq.) ("Act"). Plaintiffs allege that the Act is
unconsti tutional because of the vagueness of i nportant definitions
withinthe Act. They allegethe saneinfirmtyinarelatedfurnishing
statute. They al so assert that the Act's regul ation of certain gun
clubs violates their rights to freedomof expression, equal protection
and freedomof association. Inresponsetothe Comonweal th's notion
todismss, thedistrict court dismssedall of the counts. W affirm
| . Background

A. Provisions of the Act

G venthe facial challengetothe 1998 gun control | aw, we nust
describe the law in sone detail.

1. Licensing of "Large Capacity Wapons"

Onners of firearns i nthe Coomonweal t h of Massachusetts have | ong
needed to |l i cense t hese weapons. See 1906 Mass. Acts 172 (requiring
Iicense for carrying | oaded pistol). Beforethe Act went into effect,
atwo-tiered!licensingsystemprevail ed, based on the categories of (1)

rifles and shotguns and (2) "firearns," i ncluding pistols, revol vers,

and ot her guns with short barrels. Mass. Gen. Laws ch. 140, § 121
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(1997). Acitizenwith alicense coul d possess all these weapons,
whileacitizenwithaFi rearns IdentificationCard ("FIDCard") could
only possess rifles and shotguns. Mass. Gen. Laws ch. 140, 88 121,
129C, 131 et seq. (1997).

The Act created athree-tieredlicensing systemby devising anew
classificationfor | arge capacity weapons. Mass. Gen. Laws ch. 140, 8
121. A Class Alicense entitles its possessor to own any type of
weapon, including alarge capacity weapon. Mss. Gen. Laws ch. 140, §
131(a). ApersonwithaC ass Blicense can possess only weapons, be
they rifles, shotguns, or firearns, that are not |arge capacity
weapons. Mass. Gen. Laws ch. 140, § 131(b). Apersonw th an FIDCard
has t he sane ri ghts as soneone with a C ass Blicense except that he or
she cannot carry firearns. Mass. Gen. Laws ch. 140, § 129C. Agai n,
firearns are pistols, revolvers, and guns with short barrels.

The Act defines a "l arge capacity weapon" as "any firearm rifle
or shotgun:

(i) that is semautomatic with afixed | arge capacity feeding

device; (ii) that is sem automati c and capabl e of accepting, or

readily nmodi fiable to accept, any detachabl e | arge capacity

feedi ng device; (iii) that enploys arotating cylinder capabl e

of accepting nore than ten rounds of ammunitioninarifle or

firearmand nore than five shotgun shells inthe case of a shotgun
or firearm or (iv) that is an assault weapon.
Mass. Gen. Laws ch. 140, 8 121. A"l arge capacity feedi ng device" is:

(i) a fixed or detachabl e magazi ne, box, drum feed strip or
sim |l ar device capabl e of accepting, or that can be readily
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converted to accept, nore t han ten rounds of amrunition or nore
than five shotgun shells; or (ii) alarge capacity anmunition
feedi ng device as defined in the federal Public Safety and
Recreational Firearns Use Protection Act, 18 U.S. C. § 921(a) (31).

ld. The statute al so excl udes certai n weapons fromthe definition of
| arge capacity weapons:

The term"| arge capaci ty weapon" shal |l be a secondary desi gnati on
and shal | apply toaweaponinadditiontoits primary designation
asafirearm rifle or shotgun and shall not include: (i) any
weapon t hat was manufacturedinor prior tothe year 1899; (ii)
any weapon t hat operates by manual bolt, punp, | ever or slide
action; (iii) any weapon that is a single-shot weapon; (iv) any
weapon t hat has been nodified so as to render it permanently
i noperabl e or otherw se rendered permanently unable to be
designated a | arge capacity weapon; or (v) any weapon that i s an
antique or relic, theatrical prop or other weapon that i s not
capabl e of firing aprojectile and whichis not intended for use
as a functi onal weapon and cannot be readily nodifiedthrough a
conbi nati on of avail abl e parts into an operabl el arge capacity
weapon.

1d.
2. The Roster of Large Capacity Wapons

To ensurethat its prohibitions are clarifiedas needed, the Act
provi des that the Secretary of the Executive Ofice of Public Safety
("Secretary") shall publishanddistribute a"roster" of weapons whi ch
fit thestatutory definitionof "Iarge capacity weapons." Mass. Gen.
Laws ch. 140, 8 131 3/4. The Secretary has conpi |l ed and publ i shed t he

roster. The roster is presently available on the web site of the



Executive O fice of Public Safety.! The first roster was i ssued on
Oct ober 14, 1998, one week before the effective date of the Act.

The roster i s not i ntended as an exhaustive | i st of weapons deened
"l arge capaci ty” under the terns of the Act, but it does |ist dozens of
weapons consi dered "l arge capaci ty weapons" under the Act. Executive
O fice of Public Safety, Large Capacity Wapon Roster Effective
February 15, 2002. The Secretary al so prefaced the roster with
clarifications of sone el enents of the statutory definition of | arge
capacity weapons, including the terms "capabl e of accepting"” and
"readily nodi fiableto accept” alarge capacity feedi ng device. 1d.
3. The Licensing Process

Anyone seeking a Class Aor Blicense may apply either to the
| ocal chief of police or the Col onel of the State Police. Mass. Gen.
Laws ch. 140, 8 131(d). The licensing authority may i ssue the |license
if 1) the applicant is not automatically disqualifiedbyreasons |isted
inthe statute (such as prior conviction of certaincrines) and 2) the
i censing authority determ nes that the applicant is a "suitable
person" and has reason for thelicense. 1d. Aperson seekingan FID
card may apply tothe |l ocal chief of police. Mass. Gen. Laws ch. 140,
8§ 129B. The chi ef of police nust issuethelicense unless alisted

reason di squalifies the applicant. 1d. Anyone denied either a d ass

1See http://ww. state. ma. us/ eops/ downl oad/ | arge_cap. pdf (I ast
visited Feb. 20, 2002).
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Aor Blicense or an FIDcard nay chal | enge that denial inthe courts
of the Commonwealth. Mass. Gen. Laws ch. 140, 88 129B(5), 131(f).
4. Crimnal Provisions

Bot h before and after the Act, anyone who "know ngl y" possessed
weapons w thout proper state licensing could be punished by
i nprisonment. Mass. Gen. Laws ch. 260, 8 10(a) (1997). The Act
provi ded for a specific termof puni shnent for know ng unlicensed
possessi on of a |l arge capacity weapon: between two-and-a-half and ten
years in prison. Mass. Gen. Laws ch. 269, § 10(m). The Act al so
i ncreased exi sting penalties for firearns deal ers who sel|l weapons to
per sons who do not have the | i cense necessary t o possess such weapons.
Mass. Gen. Laws ch. 269, § 10F.

The Act al so anended existing restrictions onthe selling or
furni shing of weapons to persons under a certain age. Massachusetts
| aw prohi bits sellingor furnishingarifle or shotgunto anyone under
t he age of 18, and prohibits selling or furnishing afirearmor |arge
capacity weapon t o anyone under 21 years of age. Mass. Gen. Laws ch.
140, 8 130. The Act updated the furnishing statute sothat it woul d
reflect the newthree-tier licensing schene. |Id. It alsoincreased
the penalties for selling or furnishing such weapons to under age
i ndi viduals. 1d.

5. Class A-Licensed Gun Cl ubs



Li ke i ndi vi dual s, organi zati ons (such as gun cl ubs) can al so
possess weapons. Thereis no statutory requirenment that a gun cl ub not
usi ng | arge capacity weapons obtain alicense. However, a gun club
whi ch possesses and stores | arge capacity weapons nust obtain a d ass
Alicense. Accordingtothe Act, agunclubwithadass Alicense can
possess, store, and use | arge capacity weapons. Mss. Gen. Laws ch
140, 8 131(a). Anenber of a Cass A-licensed gun cl ub may use | ar ge
capacity weapons, even if the nmenber does not possess a Class A
| i cense, providedthat the menber has at | east a U ass Blicense or an
FIDcard. Id. AC ass Alicensed gun club can permt non-nmenbers
without a |icense or an FID card to use | arge capacity weapons,
provi ded that such non-nmenbers fire under the supervision of a
certified firearns safety instructor or a properly licensed club
menber. 1d.

Gun cl ubs whi ch want to possess and store | arge capacity weapons
must apply to the Col onel of the State Police in order to obtain a
Class Alicense. |d. Accordingtothe statute, "[t] he col onel of
state police may, after aninvestigation, grant a Class Alicenseto a
club or facility with an on-site shooting range or gallery
provi ded, however, that not | ess than one sharehol der of such cl ub
shall be qualified and suitable to be issued such license.” 1d.

The Act al so regul ates target-shooting at d ass A-licensed cl ubs.

Plaintiffs chall enge a regul ati on preventing such gun clubs from
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permtting "shooting at targets that depict human figures, hunan
effigies, human si | houettes or any human i mages t her eof, except by
publ i c saf ety personnel performnginlinewiththeir official duties.”
Id. Apersonlawfully licensed and shootingin aplace whereit is
| awful to fire weapons (other than a Cl ass A-licensed cl ub) may shoot
at a target depicting a human figure.
B. The Plaintiffs and their Challenges to the Act

The si xteen plaintiffs who have filed suit to enjoin enforcenent
of the Act may be dividedintothree classes. The business plaintiffs,
all of whomare |licensed by t he Commonweal t h of Massachusetts and t he
United States as firearns dealers, are A.G Guns & Ac”mmo, I nc., Mark
Cohen (d/ b/ a The Powder horn), and John Doe Il (a state trooper). The
i ndi vi dual plaintiffsinclude an attorney, an engi neeri ng manager,
parents of juveniles involvedin shooting sports, software engi neers,
amnister, andretired Arny officers (one of whomi s di sabl ed and
partici pates i n wheel chair conpetitive shooting). Four Massachusetts
corporations are associational plaintiffs: the Gun Omers Action
League (" GOAL") (whi ch consists of 9,000 i ndi vi dual s and 200 cl ubs),
Qut door Message Cooperative, Inc. (which publishes a newspaper for GOAL
menbers), the Masachusetts Sportsnen's Juni or Conservation Canp, I nc.

(which trains youthinoutdoor skills, includingshooting), and GOAL

Foundation, Inc. (which pronotes gun safety prograns for children).
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These busi nesses, individuals, and associ ati ons have chal | enged
the constitutionality of the Act by sui ng t he Governor and Att or ney
General of Massachusetts, and ot her officials who enforceit. Their
original conplaint consisted of ten counts. Thedistrict court granted
t he defendants' notionto dismss withrespect to all ten counts.
Appel | ant s appeal only the di smssal of Counts 1, 3, 4, 6, and 10. The
counts may be grouped as foll ows:

Vagueness Counts: Count 4 all eges that the Act's definitionof a
| ar ge capacity weapon i s unconstitutional ly vague; Count 6 al | eges t he
same regarding the Act' s definition of | arge capacity feedi ng devi ce.
The plaintiffs clai mthat these vague definitions | eave thousands of
gun owners i n Massachusetts unabl e t o det er m ne whet her they need to
| icense their guns as | arge capaci ty weapons. Count 10 al | eges t hat t he
Act's definition of "furnishing"” weapons and amuniti onto persons
under 21 is al so vague.

Freedom of Expression Count: Count 1 alleges that the Act's
"censorship of target images violates free speech and equa
protection.” The statute prohibits shooting at human-shaped targets or
human i mages at Cl ass Agun clubs. The plaintiffs believethat this
regul ationeither is designedtocurtail the expressive conduct of
shooting at human inmges, or, even if not intended to do so,

nevertheless inpermssibly limts that conduct.

-11-



Equal Protection and Freedomof Associ ation Count: Count 3 al | eges

that restricting Class A licenses to "incorporated clubs with
sharehol ders. . . . irrationally discrimnates agai nst i ncor porated
cl ubs wi t hout sharehol ders and their nmenbers and violates theright to
freedomof association.” The plaintiffs allege that the sharehol der
requi renent bears norational relationshiptothe statute's purported
aims. They al so argue that the "Act of fends freedomof associ ati on by
granting special privilegesto nmenbers of stock-corporation clubs and
denyi ng such privil eges to persons who are not nenbers of such cl ubs
and cannot obtain a Class A license.”
C. The Deci si on Bel ow

The District Court di sm ssed appel | ants' vagueness chal | enge on
ri peness grounds, findingthat "none of theseclainsisripeastoany

of the plaintiffs.”™ The court added that, evenif ripe, the vagueness
chal | enges were not "neritorious"” because "the definitions for the
pur poses of the Act's |licensingrequirenents do not regulateor limt
constitutionally protected conduct . . . . [and are] not i nperm ssibly

vague in all applications."2 The district court di sm ssedthe freedom

of expression claim(Count 1) on the ground that the Act regul at ed

2 The Suprene Court has hel d that a faci al vagueness chall enge to
astatute may only succeed if the plaintiff "denonstrate[s] that the
lawis inmperm ssibly vagueinall of its applications.” Village of
Hof f man Estates v. Flipside, Hoffman Estates, Inc., 455 U. S. 489, 497
(1982) (uphol di ng anti-drug paraphernalia ordi nance); see al so Wi ting
v. Town of Westerly, 942 F. 2d 18, 21-22 (1st G r. 1991) (uphol di ng t own
ban on sl eeping in public place).
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conduct, not speech. It also summarily dism ssed the freedom of
associ ation claim(Count 3) "for the reasons the defendants have

poi nted out ;" nanely, that gun cl ubs do not need to obtain Class A
i censes and that Class Alicenses do not require their possessorsto
espouse any Vi ewpoi nt. "We will affirmthe dism ssal of the
conplaint if, andonly if, acceptingall well-pleaded facts as true and
drawi ng all reasonable inferences in favor of the plaintiff, the

conplaint "fail[s] to state a cl ai mupon whichrelief can be granted.'"

dorox Co. Puerto R co v. Proctor & Ganbl e Commerci al Co., 228 F. 3d 24,

30 (1st Gr. 2000) (quoting Fed. R Gv. P. 12(b)(6)). Therefore, "the
conplaint is properly di smssed only when the al | egati ons are such t hat
"the plaintiff can prove no set of facts to support [the] clai mfor

relief."" 1d. (quoting Rockwell v. Cape Cod Hosp., 26 F. 3d 254, 260

(1st Cir.1994)). We review bel ow each el enent of the di sm ssal,
consi dering the vagueness chal lengesin Part |1, the First Anendnent
chal l enge to t he prohi bition on shooting at human-shaped targets in
Part 111, the equal protectionchallengetothelicenses for dass A
gun clubs and facilitiesinPart IV, and the freedomof associ ati on
claimin Part V.
1. Vagueness

| n appeal i ng t he di sm ssal of the vagueness counts (Counts 4, 6,
10), the appel |l ants argue t hat t hey cannot det erm ne whet her t hey own

t he t ypes of weapons regul ated by the Act, putting themat risk of a
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violation of acrimnal |aw. Hence, they clai mthat the statutory
pr ohi bi ti ons on owni ng | ar ge capaci ty weapons and f ur ni shi ng weapons to
persons under 21 are facially unconstitutional.

The first statutory definition of alarge capacity weaponis "any
firearm rifle or shotgun: (i) that is semautomatic with afixed|arge
capacity feedi ng device. "3 Mass. Gen. Laws ch. 140, 8§ 121. The Act
further defines a"large capacity feedi ng devi ce" to i ncl ude a nagazi ne
or simlar device "capable of accepting, or that can be readily
converted to accept, nore than ten rounds of amrunition or nore t han
five shotgun shells.” Id. Accordingtotheir conplaint, "[s]everal
plaintiffs. . . possess sem automatics with fixed tubul ar feedi ng

devi ces that accept no nore than 10 rounds of the ammunition t hey

SA "firearm' is defined in the statute as

a pi stol, revol ver or ot her weapon of any description, | oaded or
unl oaded, fromwhi ch a shot or bull et can be di scharged and of
whi ch the | ength of the barrel or barrelsis|ess than 16 i nches
or 18 inches inthe case of ashotgun as ori gi nal | y manuf act ur ed;
provi ded, however, that the termfirearmshall not include any
weapon that is: (i) constructedin a shape that does not resenbl e
a handgun, short-barreled rifle or short-barreled shotgun
i ncluding, but not limtedto, covert weapons that resenbl e key-
chains, pens, cigarette- lighters or cigarette-packages; or (ii)
not det ect abl e as a weapon or potential weapon by x-ray machi nes
commonly used at airports or wal k- through netal detectors.

Mass. CGen. Laws ch. 140, 8§ 121. A"rifle" is aweapon having "arifled
bore with a barrel length equal to or greater than 16 i nches and
capabl e of di scharging a shot or bullet for each pull of thetrigger."
Id. A"Shotgun" is aweapon having "a snooth bore with a barrel | ength
equal to or greater than 18 i nches with an overal |l | ength equal to or
greater than 26 i nches, and capabl e of di schargi ng a shot or bul | et for
each pull of the trigger." 1d.
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possess or no nore than five of the shotgun shells they possess.
However, such persons have no way of knowi ngif these feedi ng devi ces
wi || accept nore rounds or shells of shorter I engths.” |n other words,
the plaintiffs conplainthat they cannot determ ne the scope of the
definitionwthout ascertaini ng (and continuingto ascertain) the exact
di mensi ons of avail abl e ammuniti on.

The second statutory definition of | arge capacity weapon i ncl udes
any weapon "that i s sem automati c and capabl e of accepting, or readily
nodi fi abl e to accept, any detachabl e | arge capacity feedi ng devi ce. "
ld. According to the plaintiffs:

The term" capabl e of accepting” a feedi ng device that will accept
nore than ten rounds coul d be interepreted at | east five ways: (1)
t he owner nust actual | y possess such a device; (2) the owner does
not possess t he devi ce, but t he weapon as manuf act ured and sol d
i ncl uded such a devi ce; (3) such a device i s not possessed but is
avai l abl e inthe ordi nary channel s of cormerce; (4) such a devi ce
i s not avail abl e but soneone on t he pl anet has nade at | east one;
or (5) no such devi ce has ever been nade, but would fit t he weapon
if it existed and was possessed by the owner.

The plaintiffs argue that they could only conply withthe statuteif it

made cl ear which of these five interpretations is correct.

A. Ri peness Doctrine
VWhen citi zens cannot det erm ne what conduct a | aw proscri bes, the
| aw s vagueness may rai se constitutional due process concerns. "The

constitutional requirenent of definitenessis violatedby acrimnal
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statute that fails to give a person of ordinary intelligence fair
noti ce that his contenpl ated conduct is forbi dden by the statute.”

United States v. Harriss, 347 U.S. 612, 617 (1954). The principle

underlying the doctrine is that "no man shall be held crimnally
responsi bl e for conduct whi ch he coul d not reasonabl y under stand to be
proscribed." 1d.

Al'leging that the Act is unconstitutionally vague, the plaintiffs
conpl ai n about the threat of enforcenment, but not any particul ar
i nstances of enforcenent. Such facial challenges raise special
justiciability concerns. Particularlyrelevant hereis the doctrine of
ri peness, whi ch "asks whether aninjury that has not yet happenedis
sufficiently likely to happen” towarrant judicial review. 13A Charles

Alan Wight, Arthur R Mller, and Edward H Cooper, Federal Practice

and Procedure, 8§ 3531.12, at 50 (2d ed. 1984) (citingWarth v. Seldin,

422 U. S. 490, 499 n. 10 (1975) (definingripeness inquiry as "whet her
the harm asserted has matured sufficiently to warrant judicial
intervention.")). The requirenent of ripeness is "particularly
rel evant in the context of actions for preenforcenent review of
statutes,"” becauseit "focuses onthetimngof the action.” Navegar,

Inc. v. United States, 103 F.3d 994, 998 (D.C. Cir. 1997).

I n determ ning ripeness, we apply afamliar test: "'the question
in each case is whether . . . there is a substantial controversy,

bet ween parties having adverse | egal interests, of sufficient i mredi acy
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and reality towarrant the i ssuance of a declaratory judgnent.'" Lake

Carriers' Assn. v. MacMiullan, 406 U. S. 498, 506 (1972) (quoting

Mar vl and Casualty Co. v. Pacific Coal & Gl Co., 312 U.S. 270, 273

(1941)). There are several inportant reasons for a court to exercise
t he "passive virtue"4 of waiting for acontroversy to nature before

passi ng judgnent on the nerits:

[ C] ourts shoul d not render deci sions absent a genui ne needto
resol ve areal dispute. Unnecessary deci sions dissipate judicial
ener gi es better conserved for litigants who have a real need for
of ficial assistance. . . . Defendants, noreover, shoul d not be
forced to bear the burdens of litigation w thout substanti al
justification, andin any event may find t hensel ves unableto
litigate intelligently if they are forced to grapple with
hypot hetical possibilities rather than i nmedi ate facts.

Wight, MIller, and Cooper, 8§ 3532.1, at 114-5; seealso United States

v. Hlton, 167 F.3d 61 (1st Cir. 1999) (declining to entertain
overbreadth chall engetothe Child Online Privacy Protection Act for
sim | ar reasons). These concerns often mlitate agai nst preenforcenent

revi ew.

Nevert hel ess, threats of enforcenent of a vague statute can

support afacial challengeto astatute when certainconditions are

met. "' [ O ne does not have to await the consunmati on of t hreatened
injury to obtain preventive relief. |If the injury is certainly
i npendi ng that is enough.'" Babbitt v. United FarmWrkers Nat"'|

4 See Al exander Bickel, The Least Dangerous Branch 111 (1962).
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Uni on, 442 U S. 289, 298 (1979) (quotingPennsyl vaniav. West Virginia,
262 U. S. 553, 593 (1923)); see al so Wight, MIler & Cooper, § 3532.5,
at 183 (explaining that the opportunity to offer a constitutional
def ense at a crimnal proceeding "sinplyis not an adequate renedy.").
To determ ne whet her the threat of enforcenent of an al |l egedl y vague
statuteisripefor judicial review, we exam ne "the fitness of the
i ssues for judicial decision and the hardship to the parties of

wi t hhol di ng court consi deration.” Abbott Labs. v. Gardner, 387 U. S

136, 149 (1967). "[F]itness typically invol ves subsidiary queries
concerning finality, definiteness, and the extent to which resol ution
of the chal |l enge depends upon facts that may not yet be sufficiently
devel oped, whereas hardshi p typi cally turns upon whet her t he chal | enged
actioncreates adirect andimedi ate dilenma for the parties.” Rhode

| sland Ass’n of Realtors, Inc., v. Wiitehouse, 199 F. 3d 26, 33 (1st

Cir. 1999) (internal quotation marks omtted). We turn to these

hardship and fitness consi derations.

1. Hardship

I nall of the vagueness counts, the main hardshi p al | eged by t he
plaintiffsisthethreat of prosecution. Athreatened prosecutionis
only i mredi at e enough to sati sfy t he hardshi p prong of the ri peness
i nqui ry when "t he chal | enged action creates a'direct and i nredi at e’

dilenma for the parties.”" WR. Gace &Co. v. United States Envtl.

Prot. Agency, 959 F.2d 360, 364 (1st Gr., 1992) (quotingAbbott Labs.,
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387 U.S. at 152 (1967)). Such a dil emma exi sts when t hreat ened
prosecution puts the party seeki ng preenforcenent revi ew"between a
rock and a hard pl ace--absent the availability of preenforcenent
revi ew, she nust either forego possibly |l awful activity because of her
wel | - f ounded f ear of prosecution, or willfully violate the statute,
t hereby subj ecting herself to crimnal prosecution and puni shnment."
Navegar, 103 F.3d at 998 ( citing Babbitt, 442 U.S. at 298-99). The
plaintiffs all ege that they face such a dil emma because t hey nust
choose bet ween costly conpliance (giving up possession of all guns
t hat m ght be | arge capaci ty weapons) or ri sky nonconpl i ance (keepi ng
t hei r guns and wor ryi ng about prosecution for possessing | arge capacity

weapons) .

That argument m ght have sone force if the Act banned | arge
capaci ty weapons outright instead of |icensing them For exanple, in

Peopl e' s Ri ghts Organi zation, Inc. v. Aty of Colunbus, 152 F. 3d 522

(6th Cir. 1998), where the plaintiffs chall enged succesfully on
vagueness grounds a nuni ci pal ordi nance banni ng assaul t weapons, the
pr eenf or cenent chal | enge was ri pe for revi ewbecause t he | aw present ed
those plaintiffs with a "Hobson's choice[:] [t]hey [coul d] either
possess their firearns i n Col unbus and ri sk prosecuti on under the
City'slaw or, alternatively, they [coul d] store their weapons out si de

the City, depriving thensel ves of the use and possessi on of the
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weapons. "® People's Rights Org., 152 F. 3d at 529 (holding that city
ordi nance' s ban on assaul t weapons was vague because t he ordi nance
| acked a scienter requirement andits definitions of assault weapons,

inter alia, unfairly required gun consuners to ascertain the

devel opnental history of particul ar weapons or nonitor the precise
types of ammunition available for their weapons). Here, the

plaintiffs have athird option: obtaining alicense for their weapons.?®

Confrontedwiththis licensingargunent, the plaintiffs respond
t hat t hey do not knowwhet her they need alicense. However, we have
| ong held that all owners of firearns are on notice that they are

subj ect toregulation, including licensing. See United States v.

DeBartol o, 482 F. 2d 312, 316 (1st Cr. 1973) (internal quotation marks

SInNat'l Rifle Assoc. v. Magaw 132 F. 3d 272 (6th Cr. 1997) the
sanme court rul ed that the faci al chal | enge of certai n gun manuf acturers
to the federal Crime Control Act of 1994 was ri pe because of the
econom ¢ harms suffered by businesses which sold guns. Like the
Col unbus ordi nance, the Crinme Control Act also | acked a licensing

scheme, maki ng Magaw di sti ngui shable for the sane reasons.

¢ The plaintiffs cite only one case inwhich afacial challengeto
a state licensing schenme for guns has been heldripe. Coalitionof New
Jersey Sportsnen, Inc. v. Wiitrman, 44 F. Supp. 2d 666, 673 n. 10 (D. N. J.
1999). Althoughthis caseultimately repudi ated the type of chal |l enge
t hey propose here, the plaintiffs rely upon it because of its
justiciability holding. Again, the caseis distinguishable. The New
Jersey | aw exam ned in Coalition was effectively a ban on assault
weapons. As an earlier decision eval uatingthe NewJersey | awst at ed,
“"the prohibition is de facto [because of the] . . . . extrenely
rigorous qualification processrequiredfor receivingalicense."
Coalition of New Jersey Sportsnmen v. Florio, 744 F. Supp. 602, 608
(D.N.J. 1990). The plaintiffs have never al | eged t hat t he Massachusetts
i censing process anmounts to a de facto ban.
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omtted) (rejecting a gun transferor's due process challenge to a
convictionfor transferring a gunwthout alicense because "where, as
here . . . dangerous or deleterious devices. . . are involved, the
probability of regulationis so great that anyone whois aware that he
isinpossessionof themor dealingwththemnust be presunedto be
awar e of the regulation"). Here, the regul ation of | arge capacity
weapons provi des a process for resol ving uncertai nty about the scope of
the regul ation--the applicationfor alicense. The hardship al | eged by
the plaintiffs--being forcedto di spose of possibly | awful weapons or
ri ski ng prosecution under the statute--dissolvesinlight of that
| i censing option.

2. Fitness
The fitness conponent of ri peness addresses whet her the fact ual

and | egal di nensi ons of the challenge tothe Act are devel oped enough
topermt adjudicationof theplaintiffs' claim The Act enpowers an
agency of the Commonweal t h--the Executive O fice of Public Safety
("EOPS")--to pronul gate regul ations clarifyingits meaning and to
publish alist of weapons proscri bed by the statute. Mass. Gen. Laws
ch. 140, 8 131 3/4. The statute charges the EOPSto publicize these

clarifications w dely:

The secretary shall, not |l ess than three tinmes annual ly, publish
t he roster i n newspapers of general circul ati on throughout the
commonweal th, and shall send a copy thereof to all deal ers
i censed inthe cormonweal t h under the provisions of said section
122 of said chapter 140; and further, thelicensingauthority
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shall furnish saidroster toall cardhol ders and |icensees upon
initial 1ssuance and upon every renewal of the sane.

o

The statute al so provides for citizeninput intothe process of
promul gati ng and updating theroster: "The secretary may anend t he
roster upon hisowninitiative or with the advice of [the Gun Control
Advi sory Board]. Aperson nmay petitionthe secretary to place a weapon
on, or renove a weapon from the roster, subject tothe provisions of
this section.” 1d. The Gun Control Advisory board, appoi nted by t he
Governor, has seven nenbers, "one of whomshal | be a nenber of the Gun
Omers Action League." Mass. Gen. Laws ch. 140, 8§ 131 Y2 Thus, one of
the menbers of the board nmust be a representative fromthe | ead

associational plaintiff in this case, GOAL. |[d..

Bot h the cl ari fyi ng | anguage and t he rost er assi st | aw enf or cenent
officers and laynenin interpretingthe statute. For exanple, the
plaintiffs conplainthat theterm"' capabl e of accepti ng' does not
i nf ormt he owner whet her she nust actual | y possess t he f eedi ng devi ce,
or whet her t he manufacture, somewhere inthe world, of sone feeding
devi ce t hat her gun i s capabl e of accepti ng” woul d suddenly render the
gun a | arge capacity weapon (and thus require its owner to obtaina
Class Alicense). The clarifying | anguage i ssued with the roster

addresses this question:

"Capabl e of accepting” shall mean any firearm rifle or shotgun
i nwhichalarge capacity feedi ng devi ce i s capabl e of bei ng used
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wi t hout al teration of the weapon; provi ded, however, that said
| arge capacity feeding deviceis fully or partiallyinsertedinto
t he weapon or attached thereto, or i s under the direct control of
a person who al so has direct control of a weapon capabl e of
accepting said feedi ng device.

Executive Office of Public Safety, Large Capacity Weapon Roster

Effective February 15, 2002, avail abl e at

http://ww. state. ma. us/ chsb/ downl oad/ frb/ 1 argecap_2002. pdf. Sinmlar

adm ni strative clarifications nay wel |l answer ot her questi ons rai sed by
the plaintiffs. Observing asimlar clarification process onthe
federal level, the Sixth Circuit in Magaw, 132 F. 3d 272 (6th Cir.
1997), refusedtoreviewastatute (18 U.S.C. §926) simlar tothe
Massachusetts | awchal | enged by the plaintiffs, inpart because the
plaintiffs there had not given the rel evant rul emaki ng authority a

chance to clarify the statute:

[ T] he Crime Control Act del egat es rul emaki ng authority tothe
Secretary of the Treasury. The Secretary, inturn, has del egated
that authority to t he BATF, which has the authority to make rul es
designatingingreater specificity the requirenents of the statute
.o We believe a federal court should not intervene and
determ ne whether a statute enacted by Congress is
unconstitutionally vague on its face before the agency with
rul emaki ng aut hority has had an opportunity tointerpret the
statute.

ld. at 292. This reasoning appliestothe Act as well. The process of

adm ni strative clarification, begun even before the Act took effect,
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has conti nued during the pendency of thislitigation.’” W see no basis
for precluding future good faith efforts by professionals in the

Executive Ofice of Public Safety to clarify the statute.

| n sunmary, the opportunity for |licensing mnimzesthe all eged
har dshi p, and t he conti nui ng adm ni strative clarification of the Act
reduces uncertainty. Neither Count Four nor Count Six is ripe for

revi ew.

B. Prohibitions on "Furnishing a Weapon" to a M nor (Count 10)

Count Ten of the plaintiffs' conplaint (alleging that the
statutory ban on "furni shi ng" weapons to a mnor i s unconstitutionally
vague) i s al so unripe. Mssachusetts | awhas banned t he furni shi ng of
weapons to minors for many years. See, e.qg., 1884 Mass. Acts 76.
Before the Act, the statute banned the furnishingof rifles or shotguns
tomnors, and set the penalty for "furni shing" such weapons to m nors
and aliens between $500 and $1,000 (with no provisions for
i nprisonnment). Mass. Gen. Laws ch. 140, 8§ 130 (1997). The Act
updated this statutory |anguage to reflect the new three-tier

classifications of weapons and increased the penalties for viol

"Accordingtothe statute, the "secretary may anend t he roster
upon his own initiative or with the advice of [the Gun Control
Advi sory] board. Aperson nay petitionthe secretary to place a weapon
on, or renmove a weapon from theroster." Mss. Gen. Laws ch. 140, §
131 3/4. The secretary i ssued an updated version of the roster as
recently as February 15, 2002. See Executive Ofice of Public Safety,
Large Capacity Wapon Roster Ef fective February 15, 2002, avail abl e at
http://wwv. state. ma. us/ chsb/downl oad/frb/l argecap_2002. pdf.
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VWhoever . . . sells or furnishes any alien or any person under
ei ght een years of age arifle, shotgun, nachi ne gun or ammuni tion,
or whoever sells or furnishes to any person under 21 years of age
a firearmor large capacity rifle or shotgun or ammnition
t heref or shall have his licensetosell . . . revoked. . . and
shal | be puni shed by a fine of not | ess than $1, 000 nor nore t han
$ 10, 000, or by inmprisonment inastate prisonfor not nore than
ten years or by inprisonnent i n a house of correction for not nore
than two and one-half years, or by both such fine and
I npri sonment .

Mass. Gen. Laws ch. 140, § 130. As it didbeforethe Act, the statute

al so provi des several exceptions for parents and shootinginstructors.?

Intheir chall enge to Count Ten, the plaintiffs re-all ege the
vagueness of the term"large capacity weapon.” We have already
expl ai ned why this chall engeis unripefor review. Tothe extent that
the plaintiffs' vagueness chall enge i n Count Ten depends on ot her
argunments, they spend | ess than one page of a fixty-six page brief
devel oping them There they only allege that "[d]ue tothe vagueness
of 'furnishes,' they nust either risk prosecution or discontinue

t eachi ng mar ksmanshi p and safety to the youngsters."” They do not

8"Nothinginthis section. . . shall be construedto prohibit a
parent or guardian fromallowing his child or ward, who has not
attained age fifteen, the supervised use of arifle or shotgun or
anmuni tion therefor . . . nor fromfurnishing such child or ward, who
has attai ned age fifteen, witharifleor shotgunthat is not alarge
capaci ty weapon or amruni ti on; provi ded, however, that said child or
ward, being fifteen years of age or ol der, has been i ssued a valid
firearmidentificationcard. . . . Nothinginthis sectionshall be
construed to prohibit aninstructor fromfurnishingrifles or shotguns
or ammunition therefor to pupils; provided, however, that said
i nstruct or has the consent of a parent or guardi an of a pupil under the

age of eighteen years." Mass. Gen. Laws ch. 140, § 130.
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expl ai n why "furni shes" i s vague, or suggest the di fferent neanings it
m ght have. Their reply brief is also unhel pful onthisissue. These
addi ti onal furnishing arguments on vagueness grounds ar e devel oped so

perfunctorily that we deemthemwai ved. See United States v. Zanni no,

895 F.2d 1, 17 (1st Cir. 1990) ("[1]ssues advertedtoin a perfunctory
manner, unacconpani ed by sonme effort at devel oped argunentation, are

deenmed wai ved.").

The plaintiffs alsoargue that the furni shing provisionviol ates
equal protection becauseit allows instructors, but not parents, to
furni sh one under 21 years of age "with alarge capacity rifle or

shot gun or ammunition therefor,” and "no rational relation to any

| egi ti mat e pur pose has been suggested for this discrimnation agai nst

parents and in favor of instructors.” This argunent i gnores a basic
di fference between parents and i nstructors: the latter are subject to
detail edtraining and | i censing requirenents. Mss. Gen. Laws ch. 140,
8§ 131P. Admittedly, the statuteis silent on whether theinstructor
must supervise the mnors after he or she has furni shed themw th
weapons. Nevert hel ess, the Comonwealth's classification
here--permtting instructors, but not parents, tofurnish alarge
capacity weapon to a mnor--neets the rational basis test.

I11. Freedom of Expression

The plaintiffs allege that one provision in the Act

unconstitutionally restricts their freedomof expression. Accordingto
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the statute, gun clubs with dass Alicenses "shall not permt shooting
at targets that depict human figures, human effi gi es, human si | houettes
or any human i mges thereof, except by public safety personnel
performnginlinewiththeir official duties.” Mass. Gen. Laws ch.
140, 8§ 131(a). The plaintiffs argue that the | aw "censors i mages
printed on targets . . . for thefirst timeinworldhistory.” One
plaintiff, Qutdoor Message, Inc., distributes atarget withthe inage
of Adolph Htler onits front, and an account of Hitler's restrictions
on firearmuse on the back. Those who buy the target shoot at the
imge of Hitler inorder to express their oppositiontotyranny and
restrictions on gun use, and other political nessages.

Fi rst Arendnent chal | enges to proscri bed conduct usually require
atwo-stepinquiry; first, assessi ng whet her the proscribed conduct is
sufficiently conmmuni cative to count as expression protected by the
Fi rst Anendnent, and secondly, whet her the chal |l enged | awi s cont ent -
neutral or content-based. However, a court may soneti nes bracket t he
initial anal ysis, assune arguendo t hat t he conduct i s expressive enough
to come within the anmbit of First Amendment protection, and then
conpl ete the second i nquiry. For exanple, in the Suprene Court's
sem nal treatnment of the speech/conduct distinction, the Court deci ded
to "assunfe] for the sake of argunment that 'the al |l eged communi cati ve
el ement in OBrien's conduct [was] sufficient tobringinto playthe

First Anmendnent.'" Bartnicki v. Vopper, 200 F.3d 109, 119
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(3rd Cir. 1999) (quoting U.S. v. O Brien, 391 U. S. 367, 376 (1968)
(uphol di ng t he def endant’' s cri m nal puni shnent for burning his draft

card)); see also AIDS Action Committee, Inc. v. Massachusetts Bay

Transp. Auth., 42 F.3d 1, 10 (1st Cir. 1994) (assum ng " arguendo t hat

t he MBTA has correctly characteri zed t he AAC ads as sexual ly explicit
and/ or patently offensive, that it has excluded thempursuant toits
written Policy, andthat it may constitutionally proscribe sexually
explicit and/ or patently of fensive speechinits cars" inorder to
"deci de whet her the content discrimnationinherent inthe MBTA s
decisiontorunthe ' Fatal Instinct' ads, while not runningthe AAC
ads, is perm ssible").

No court has recogni zed target shooting as a constitutionally
protected formof expression. The plaintiffs argue that they are
engaged i n "expressi ve conduct, " |'i ke the fl ag-burni ng protected by t he

Suprenme Court in Texas v. Johnson, 491 U. S. 397 (1989). Such conduct

isentitledto First Arendnent protection whenit evinces "[a]nintent
to convey a particularized message . . . [and] the likelihood [is]
great that the nmessage woul d be under st ood by t hose who viewed it."
Id. at 404 (1989) (internal quotationmarks omtted). Inresponseto

this argunent, we followthe | ead of O Brien and AlDS Action Comm ttee,

assum ng f or t he purpose of the content-neutral/content-based anal ysi s

t hat the target shooting at human fi gures descri bed by t he def endant s
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is expressive conduct entitled to sone degree of First Anendnent
pr ot ecti on.

"The principal inquiryindetermningcontent neutrality. . . is
whet her t he gover nnent has adopt ed a regul ati on of speech because of

di sagreenment with the message it conveys." Ward v. Rock Agai nst Raci sm

491 U. S. 781, 791 (1989). Here, the defendants assert that the Act's

pur pose was to stop target practice that arguably increases the

practicer's capacity to shoot human beings, not to prevent the

potentially expressive conduct engaged in by some of the plaintiffs.
The plaintiffs argue that the governnment’'s expressed interest in

preventing gun fatalities is pretextual because the Act "does not ban

shooting at all targets, but only at targets printed w th di sfavored

i mges." The di sfavored inmges here are i mages of hunmans, or targets
shaped |i ke humans. There is an obvi ous connection between the
Commonweal th' s interest inpreventinggunfatalities andits decision
torestrict the shooting practices of certain gun clubs. A person who
has practi ced shooting at a human-shaped target will Iikely be nore
proficient at shooti ng humans t han a per son who has had to practi ce at
a circular target. This rationale is a believable, reasonable,
content-neutral justification for the provision.

The plaintiffs conplainthat they are special |y burdened because

they are not allowed to shoot at pictures of tyrants. However,

supporters of tyrants are affected in the sane way by the statute: they
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cannot shoot at i mages of advocates of freedom Therestrictionis
content-neutral, neither advancing nor inpeding any particul ar
vi ewpoi nts, but sinmply regul ating a particul ar node of potentially
expressi ve conduct (target shooting) at a particul ar place (d ass A
i censed gun clubs). O course, therestrictionismrelikelyto
bur den expressi ve conduct by t hose who shoot at targets because such
i ndividuals are far nore likely to shoot at effigies or i mages on
targets as a formof expression. Nevertheless, thislaw "designedto
serve purposes unrel ated to t he content of protected speech [ shoul d be]

deened content-neutral evenif, incidentally, it has an adverse effect

on certain messages while | eaving others untouched.” MGQiire v.
Reilly, 260 F.3d 36, 43 (1st Cir. 2001). As in OBrien, "'the

governnmental interest is unrelated to the suppression of free
expression.'" Johnson, 491 U. S. at 406 (quoting O Brien, 391 U S. at
377.). Therefore, the restriction here is content-neutral.
Since this restriction on the tinme, place, and manner of
expressi ve conduct i s content-neutral, it "trigger[s] anintermedi ate
type of scrutiny . . . [and] will be upheld as long as [it is]
"narrowy tailoredto serve a significant governmental interest, and

all ow s] for reasonabl e alternative channel s of communi cati on.""

Kni ghts of Col unbus v. Town of Lexington, 272 F. 3d 25, 31 (1st Cir.

2001) (quoting G obe Newspaper Co. v. Beacon H || Architectural GConm n,

100 F. 3d 175, 186 (1st Cir.1996)); see al so Ward, 491 U. S. 781, 791
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(1989); dark v. Community for Oreative Non-Vi ol ence, 468 U. S. 288, 293

(1984). The restriction does serve a "significant governnment al

interest."” Knights of Colunbus, 272 F.3d at 31. It ains to prevent

t hose who do not have alicense for using |l arge capacity weapons from
refining their skills with such weapons by shooting at targets
depi cti ng humans. The state has a particular interest i n preventing
t hose unl i censed to use | arge capaci ty weapons frombecom ng profi ci ent
at shooting humans with such weapons.?®

The restriction on shooting at targets depicting human figuresis
alsonarromy tailored. As the defendants observeintheir brief, the
restriction"appliesonlyindCass Alicensed cl ubs because t hose are
t he only pl aces where a person who does not have alicense for | arge
capacity weapons may shoot such weapons.™

The restriction chal |l enged here "al | ows for reasonabl e alternative

channel s of communi cation.” Whatever nmessages t he appel | ants seek to

® The state's interest inregulating Cass Alicensed cl ubs al so
answers the plaintiffs' equal protectionchallengetothisrestriction
on human t arget shooting. The plaintiffs argue that "the provision.
deni es the equal protection of the laws, in violation of the
Fourteenth Amendnent, by treating persons who are in identical
circunmstances dissimlarly. Everyone el se in the Cormmpnwealth is
entitledto shoot at such i nages except those shooting at aclubw th
a Class Alicense."” However, the Equal Protection Clause of the
Fourt eent h Anendnent "enbodi es a general rul e that States nust treat
| i ke cases ali ke but may treat unli ke cases accordingly." Vaccov.
Quill, 521 U. S. 793, 799 (1997) (citations omtted). Gventhat only
Cl ass Acl ubs can permt persons general |y unaut hori zed to use | arge
capacity weapons to use such weapons on their prem ses, it is
reasonabl e that the state's restriction on shooti ng at hunman-shaped
targets only applies to them
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express by shooting at human i nages on targets, those nessages may be
spread viawiting, thelnternet, word of nouth, or ot her commruni cation
technol ogies. Simlarly, if the destruction of aninage of Hitler is
t he "communi cati on” at i ssue, they have reasonabl e al ternati ve channel s
for defacing that i mage, by hand or ot her physical means. |f the
appel l ants' nessage can be conveyed only by shooti ng at such i mages,
the statute still "l eave[s] open anple alternative channel s" for
dissem natingit: they may shoot at such i mages at any pl ace where t hey
can lawful Il y shoot at targets, other than gun clubs with a Cl ass A
i cense.

I n summary, the Act's provi sions ontarget shooting conply with
all constitutional requirenents for content-neutral restrictions on
speech, and hence pass internediate scrutiny.
| V. Equal Protection Challenge to Class A Licensing Provisions

Li ke i ndi vidual s, certain clubs and facilities may possess, store,
and use | arge capacity weapons i f they successfully apply for a d ass

Alicense. Mss. Gen. Laws ch. 140, § 131(a).' Aclubor facility

10 The statute reads as foll ows:

The col onel of state police my, after aninvestigation, grant a
Class Alicensetoaclubor facility with an on-site shooting
range or gallery, which clubis incorporated under the |l aws of the
commonweal t h for t he possessi on, storage and use of | arge capacity
weapons, amruni tion therefor and | arge capacity feedi ng devi ces
for use wi th such weapons on t he prem ses of such cl ub; provided,
however, that not | ess t han one shar ehol der of such cl ub shall be
qualified and suitableto beissued such license; and provided
further, that such | arge capacity weapons and anmuni ti on f eedi ng
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withadass Alicense may pernmit its menberstouseits |arge capacity
weapons, even if those nmenbers do not individually have Class A
licenses, if they have a Class Blicenseor an FIDcard. |1d. AdC ass
Alicensed club or facility may al so permt non-nmenbersto use its
| arge capacity weapons (as | ong as the non-nmenber uses the |arge
capaci ty weapon under the supervision of a properly licensed club
menber or a certified firearns instructor). |d.

Cl ubs and facilities which want to possess and store |arge
capaci ty weapons nust apply to the Col onel of the State Police in order
toobtainaClass Alicense. l1d. Accordingtothe statute, "[t] he
col onel of state police may, after aninvestigation, grant a dass A
licensetoaclubor facility with an on-site shooting range or gallery

provi ded, however, that not | ess t han one sharehol der of such
cl ub shall be qualifiedand suitableto beissuedsuchlicense.” ld.

The term"shar ehol der" here denotes three distinct requirenments for

devi ces may be used under such G ass Aclub license only by such
menbers t hat possess avalidfirearmidentificationcardissued
under section 129Bor avalid dass Aor Cass Blicensetocarry
firearnms, or by such ot her persons that the club permts while
under the direct supervision of a certified firearns safety
i nstructor or club nmenber who, inthe case of alarge capacity
firearm possesses avalidClass Alicensetocarry firearns or,
inthe case of alarge capacity rifle or shotgun, possesses a
valid Class Aor Class Blicensetocarry firearms. Such cl ub
shal | not permt shooting at targets that depict human fi gures,
human ef fi gi es, human si | houettes or any human i mages t her eof
except by public safety personnel performinginlinewiththeir
of ficial duties.

Mass. Gen. Laws ch. 140, § 131(a).
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clubs or facilities which seek toobtainaCl ass Alicense. First,
t hey nust be i ncorporated. Second, they nust be corporations with at
| east one shareholder. Third, at |east one shareholder in such
corporations nust hold individually a Class A |license.

According to the appel |l ants, these requirenments viol ate equal
protection standards by irrationally discrimnating against
uni ncor porat ed gun cl ubs and facilities, and those i ncor porat ed gun
clubs and facilities without any sharehol ders. Noting that equal
protection requires the government to afford simlar treatnment to
simlarly situated persons, the plaintiffs observethat "[a]l nost all
gun cl ubs ar e menber shi p corporations w thout sharehol ders, " and t hat
several named plaintiffs belong to gun clubs which "neet every
requi renment of the Act for thelicense except that they do not have
sharehol ders.™ They al so argue that, within clubs with at | east one
shar ehol der, a person ot her t han a sharehol der should be eligibleto
fulfill therequirenment that at | east one person w thin the club "shall
be qualified and suitable to be issued a Class A License."
A. Applicable Legal Standards

The chal | enged cl assificationis "subject onlyto. . . rational
basisreview. . . . [I]nthis subset of concerns, the Equal Protection
Clauserequires 'that cities, states and t he Federal Covernnent nust
exercise their powers so as not to discrimnate between their

i nhabi t ants except upon sone reasonabl e differentiationfairly rel ated

- 34-



tothe object of regulation."™ MIlsv. Maine, 118 F. 3d 37, 46-47 (1st

Cir. 1997) (quotingRy. Express Agency, Inc. v. NewYork, 336 U S. 106,

112 (1949) (Jackson, J., concurring)). Astatute passes the rational
basis test "'if any reasonably concei vabl e set of facts coul d establish
a rational relationship between [it] and the . . . governnent's

legitimate ends.'" Montal vo-Huertas v. Rvera-Quz, 885 F. 2d 971, 978

(1st Cir. 1989) (quoting Tenoco Ol Co., Inc. v. Dep't of Consuner

Affairs, 876 F.2d 1013, 1021 (1st Cir. 1989)). We need not inquire
intothe preciserationaleof thelegislatureinenactingthe statute.
| ndeed, "because we never require alegislatureto articulateits
reasons for enacting a statute, it is entirely irrelevant for
constitutional purposes whet her the concei ved reason for the chal | enged

di stinction actually notivated the legislature.” FCC v. Beach

Communi cations, Inc., 508 U.S. 307, 315 (1993).

Rat i onal basis revi ewdoes not permt courts to pass judgnent on
the effecti veness of the |l egislature's proposed cl assifications.
"These restraints on judicial review have added force [when the
legislature is] . . . defining the class of persons subject to a
regulatory requirenent." |d. at 316 (1993). This process "'inevitably
requi res that sone persons who have an al nost equal |y strong cl ai mto
favored treat ment be placed on different sides of theline, andthe
fact [that] the line m ght have been drawn differently at some points

isamtter for | egislative, rather than judicial, consideration.""
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Id. at 315-316 (quotingUnited States Railroad Retirenent Bd. v. Fritz,
449 U. S. 166, 179 (1980)). Legislators nmay enact conpl ex conprom ses
when addr essi ng novel soci al and econom c i ssues, and "it is for the
| egi slature, not the courts, to balance the advantages and

di sadvant ages of the newrequirenment.” WIlliamsonv. Lee Optical Co.,

348 U. S. 483, 487 (1955). Cogni zant of these strictures on rational
basi s revi ew, we address each of the plaintiffs' equal protection
chall enges to this portion of the statute.
B. The I ncorporation Requirenment

| ncorporated entities are subject todifferent liability standards
and types of regulation than unincorporated entities. As the
def endants argue intheir brief, "the Legislature could. . . have
concl uded that the differences in scope of liability m ght nake it
easi er for corporations to obtaininsurance against therisk of injury
on premi ses.” Gven that the Secretary of State and the Attorney
General regul ate corporations, thelegislature may al so have concl uded
t hat an i ncorporated gun cl ub or shootingfacilityisnorelikelyto
prevent the m suse of | arge capacity weapons t han an uni ncor por at ed
associ ati on. Many federal and state laws legitinmately treat

corporations differently than non-corporations. See, e.qg., Town of

Brookline v. Gorsuch, 667 F. 2d 215, 221 n.4 (1st G r. 1981) (focusing

on the federal tax code); Sem er v. Oregon State Bd. of Dental Exanmrs,

294 U. S. 608, 611 (1935) (denying corporations theright to practice
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dentistry). The different treatnment here easily nmeets the rational

basis test.

C. Requirenent that Cl ass ALicensed Corporati ons Have at Least one
Shar ehol der

Reflectingits preferencefor [imting dass Aclubor facility
licenses to entities that are subject to nore formal | egal
requi renents, the |l egi sl ature may have al so concl uded t hat extant state
| aw regul ated the activities of stock corporations and their
shar ehol ders nore conprehensively than it regul ated non-stock
corporations and their nenbers. "Every state['s] statute[s include]
detai l ed provi sions onthe | egal rel ati ons of sharehol ders t oward each
ot her and t he corporation.” James D. Cox, Thomas Lee Hazen, & F. Hodge

O Neal , Corporations 8 1.5, at 1.15 (1999 Supp.). We find nothing

irrational inthelegislativejudgnent that such detail ed provisions
increase thelikelihoodthat these stock corporations with Class A
licenses will be nore responsible in their use of | arge capacity

weapons.

D. Requirenent that a Sharehol der "shall be qualified and suitabl e
to be issued a Class A License"

The | egi sl ature nmay have concl uded t hat sharehol ders have a
greater stakeinthe affairs of a corporation than non-sharehol ders.
Sincethelegislature was willing to permt non-nenbers of Class A
| icensed cl ubs to use | arge capacity weapons on t he prem ses of a cl ub

under t he supervision of aclub menber who holds a Cl ass Al i cense,
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i rrespective of whet her those non-nmenbers hold alicensetouse alarge
capaci ty weapon, the |l egi sl ature may have further concluded that its
concern for the responsi bl e use of | arge capacity weapons at a C ass A
i censed gun cl ub woul d be advanced if at | east one of the potentially
supervi si ng cl ub nenbers was al so a sharehol der i nthe corporation.
Al t hough plaintiffs express considerable skepticism about the
rationality of this sharehol der requirenent, we cannot say t hat the
| egislativerequirenent isirrational. Inthe real mof social and
econom c regul ation, aclassificationpasses therational basistest
""if any reasonabl y concei vabl e set of facts coul d establish arational

relationship between[it] andthe. . . governnent's | egitimate ends.

Mont al vo- Huertas, 885 F. 2d at 978 (quoting Tenoco O 1 Co., Inc. v.

Dep't of Consuner Affairs, 876 F.2d 1013, 1021 (1st Cir. 1989)). W

find such arational rel ati onshi p between t he sharehol der requi renent
and t he Conmonweal t h' s evi dent pur pose t o naxi m ze t he responsi bl e use
of | arge capacity weapons onthe prem ses of gun clubs with Cl ass A
| i censes.

V. Freedom of Association Challenge to Class A Licensing Provisions

Rel yi ng on t he Suprene Court's recent decisioninBoy Scouts of

Anerica v. Dale, 530 U. S. 640 (2000), the plaintiffs al so all ege that

therestrictionof Class Alicenses toincorporatedgun clubs with at
| east one sharehol der forces themto associate with nenbers of such

clubs, inviolation of their associational rights under the First
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Amendnent . The plaintiffs i nsi st t hat "freedom of
association . . . plainly presupposes a freedomnot to associ ate."
Id. at 648 (internal quotation marks omtted).

Daleis inapplicablehere. Inthat case, the state of NewJersey
requi red t he Boy Scouts to accept gay Scout | eaders, which "woul d, at
the very | east, force the organi zationto send a nmessage, bothtothe
yout h menmbers and t he worl d, that t he Boy Scouts accepts honpsexual
conduct as alegitimte formof behavior." ld. at 653. Inthis case
t he Commonweal th is only i nposing a procedural, formal requirenment on
t he structure of an organi zati on. The statute neither requires nor
even suggests any forced associ ati on of gun owners wi th anyone of
differing views.

Furt hernore, as the Conmonweal t h points out, requiringaclubto
obtain a license in order to enjoy a narrow range of privileges
relating to large capacity weapons does not "inplicate any
constitutionally protected right of associ ati on because it does not
involve . . . protected associative activity." Like an ordi nance
restricting attendance at certain dance halls to persons of acertain
age, this regul ation sinply does not inplicate the First Arendnent.

See City of Dallasv. Stanglin, 490 U.S. 19, 24 (1989) (hol di ngthat

t he danci ng regul at ed by t he nuni ci pal ordi nance "si nply [ does] not
invol ve t he sort of expressive associ ation that the First Arendnent has

been heldto protect”). Theplaintiffs are not beingforcedtojoin
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any associ ation that espouses a political viewpoint, and are not
required to permt persons whose vi ewpoi nts they find obj ectionableto
jointheir own associ ati on. Therefore, their First Arendnment chal | enge

to the Class A licensing provisions is neritless.

VI . Concl usi on

Li ke many citizenstryingtoconmply with a conpl ex regul atory
schene, the plaintiffs here describe difficultiesinunderstandingthe
Act. Wthout mnimzing their concerns, we conclude that this
preenf orcenent chall enge to the Act is not ripefor reviewfor all of
t he reasons stated. Al though justiciable, their varied First Arendnment
and Equal Protection challenges are neritless. W therefore affirmthe
deci sion of the district court.

So ordered. Each side shall bear its own costs.
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