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Per Curiam In these consolidated pro se appeals,

Ri chard Max Strahan challenges the summary dism ssal of
separate | awsuits all eging violation of 8 9 of the Endangered
Species Act ("ESA"), 16 U S.C. 8§ 1538(a). The lawsuits were
brought on behalf of |isted species of whales, and in one
case, also on behalf of |isted species of sea turtles. For
the follow ng reasons, we affirm

Strahan v. New England Aquarium challenges the

practi ces of whale watch vessel s operated by the New Engl and
Aquariumand t he Dol phin Fl eet of Provincetown, Inc. Strahan
v. Hurst challenges United States Coast Guard operations.
I n both cases, defendants filed notions for summary j udgnent
and Strahan sought extensions of time for responding.
Roughly three nonths after the |ast extension expired, and
in the absence of any further filings by Strahan (nmust |ess
any docunment supporting an opposition to defendants’
notions), the district court dism ssed the two suits for |ack
of prosecution under Fed. R Civ. P. 41(b) and on the
alternative ground that the notions for summary judgnent were
wel | - f ounded.

A summary judgnment notion cannot be granted based

on an adverse party's failure to respond. See Carmona V.

Tol edo, 215 F.3d 134 n.9 (1st Cir. 2000); Fed. R Civ. P.



56(e) (if adverse party fails to respond, "summary judgnment,

if appropriate, shall be entered”) (enphasis added).

However, there is sone authority that, notwi thstanding this
rule, a case can be dism ssed at the sunmary judgnent stage
under Rule 41(b) if the court determ nes that the plaintiff's
failure to respond constitutes a failure to prosecute. See,

e.d., Custer v. Pan Anerican Life Ins. Co., 12 F.3d 410, 415

(4th Cir. 1993); Lediju v. New York City Dep't of Sanitation,

173 F.R.D. 105, 110 (S.D.N. Y. 1997).

In the instant case, Strahan's failure to nmeet the
ext ended deadlines for filing oppositions fell against a
recent background of m ssed deadlines and delay on his part.
Contrary to his suggestion, a warning is not an absolute

requi rement before dism ssal. See Robson v. Hall enbeck, 81

F.3d 1, 3-4 (1st Cir. 1996). Strahan had the opportunity to
explain his defaults by way of a notion to reinstate. He

filed such a notion but did not proffer any valid excuses.

Arguably, Strahan's conduct rose to the | evel of a
failure to prosecute under Rule 41(b). However, we need not
deci de whether the dism ssals can be upheld on this basis
al one. The district court did not purport to dism ss the two

cases solely on this ground but rather made an independent
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was i nmproper
di scovery.

determ nation that sunmary judgnent was warranted. Upon
review of the record, we, too, are persuaded that the
di sm ssals were otherwi se justified.

Summary judgnment was warranted in New Engl and

Aquarium based on Strahan's failure to conply with Loc. R
56.1, which justified the court in deemng adm tted the facts
presented in the nmovants' statenents of undisputed facts.

See Ruiz Rivera v. Riley, 209 F.3d 24, 28 (1st Cir. 2000).

St rahan suggests on appeal, without record citation, that the
record contains "several scientific studies" sufficient to
create a material issue of fact. However, the presence of
Loc. R 56.1, requiring Strahan to file a response to guide
the court, renoved any requirenment that otherwi se m ght exi st
that the district court ferret through the record before

ruling on defendants' sunmmary judgnent notions. See Jaronm

v. Mssey, 873 F.2d 17, 21 (1st Cir. 1989). In any event,
Strahan fails to specifically identify any of these studies
or explain how they enhance his clains.?

The dismissal in Hurst was warranted based on

Strahan's failure to conply with the sixty-day notice

W al so reject Strahan's suggestion that sunmary judgnment
because he was provided i nadequate opportunity for
St rahan does not articul ate what di scovery he sought

or needed, and, thus, provides no basis to question the district
court's handling of discovery.
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requi rement before filing suit. See 16 U. S C 8
1540(g) (2)(A) (i) (providing that a citizen my not bring suit
under the ESA prior to sixty days after witten notice of an
al l eged violation has been given to the Secretary and the
al l eged violator). Strahan sent his notice of intent to sue
on March 19, 1998, and the conplaint was filed only twenty-
ei ght days later. This court has interpreted the sixty-day
notice requirenment in environmental statute citizen suits

strictly. See Water Keeper Alliance v. United States Dep't

of Defense, 271 F.3d 21, 29 (1st Cir. 2001).2

Affirnmed.

W recogni ze that the notice mailed in Hurst purported to
be a "continuation" of notices sent between 1989 and 1992.
However, in the interim Strahan litigated Strahan v. Linnon,
94cv11128, involving a substantially identical "takings" claim
In 1997, Linnon was resolved in the Coast Guard's favor. See
Strahan v. Linnon, 967 F. Supp. 581 (D. Mass. 1997). Hurst is
based, in part, on events that post-date Linnon. However, to
the extent that the second suit could go forward and is not
precluded by the first, new notice and a full sixty-day period
was required.
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