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Per Curiam Appellant José O. Garcia appeal s a deci sion
granting summary judgnent in favor of appellees City of Boston
("City"), Boston Energency Services Team("BEST"), and New Engl and
Medi cal Center Hospitals, Inc. ("NEMC'). W affirm

On August 19, 1994, Garcia was arrested by the Boston Pol i ce
Departnent ("BPD') after he was i nvol ved i n a donesti c di sturbance. He
was charged with violating Mass. Gen. Laws ch. 209A (threats of
vi ol ence under Massachusetts Donestic Vi ol ence Law) and Mass. Gen. Laws
ch. 265, 8§ 13D (assault and battery upon police officers).! The BPD
took himto the station, where he was booked and placed in a cell.
Because Garcia was arrested on a Friday night, he would not be
arraigned until Monday norning.

That eveni ng, Garcia, inan apparent suicide attenpt, made
sone superficial cutstohiswist withthe alum numtop of ajuice
cont ai ner. An anbul ance was cal |l ed, but it was determ ned that Garcia
di d not want nor need further nedical treatnment. He was t hen pl aced on
t he suicidelist and handcuffedtothe "suicidewall,"? | ocatedinthe

booki ng area.

' Inadditiontothe newcharges, Garcia had an out st andi ng def aul t
war rant issued agai nst him

2 The "suicide wal | " was a bar i nthe booki ng area to which prisoners
who were identifiedas suiciderisks were handcuffedin order to nore
closely nonitor them

- 3-



On Sat urday evening, still handcuffed to the suicidewall,
Gar ci a sonehow obt ai ned matches and it hinself onfire. He was taken
to Boston City Hospital ("BCH') where he received treatnent for first
and second degree burns. VWhile at BCH, a resident psychiatrist
eval uat ed Garcia, and concl uded t hat he was a sui cide risk. Steps were
taken to facilitate an inpatient adm ssion to an area hospital.
Because BCHdi d not have inpatient facilities, BEST® was contacted in
order to locate an appropriate facility for Garcia. Garcia was
uni nsured, and therefore ineligible for adm ssion into a private
facility. Hi s only option, then, was a Departnent of Mental Heal th
("DWVH") center.

Accor di ngly, DVHAdj udicator Ji mGl vi n was cont act ed about
admtting Garciatoafacility. Galvintook the positionthat because
Gar ci a was under arrest and not yet arraigned, it woul d vi ol ate a D\VH
policy to admit him |In order to obtain adni ssion, Garcia had to
ei t her be arrai gned or have t he charges agai nst hi mdropped. There was
no judge avail ableto arraign Garcia. In addition, the BPDrefusedto
dr op t he char ges agai nst Garci a because of their severity. After an

unsuccessful attenpt by the BPDto persuade BCHto allowGarciato

3 BEST is a programof the NEMC s Departnment of Psychiatry. Its stated
functionisto"providetinely, quantitative assessnent and di sposition
for individualsinthe Boston Area who requi re energency psychiatric
services."
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stay, under police guard, until his Monday norni ng arrai gnnent, Garcia
was returned to the station and handcuffed to the suicide wall.

Upon hisreturntothe station, Garcia agai n obt ai ned sone
matches and it his shirt onfire. The fire was quickly extingui shed
without injury. Shortly thereafter, Oficer WIIliam Cullinane
di stributed | unches to the prisoners |locked to the suicide wall.
Somehow, Garcia was abletorenmove Oficer Cullinane's gun fromhis
hol ster and began firing the weapon. O ficer Cullinane and anot her
pri soner on the suicide wall were shot by Garcia before O'ficer Stephen
Fahey shot Garcia in the arm causing Garcia to drop O ficer
Cul I i nane' s weapon.

Garcia subsequently brought this suit against the City,
al | eging viol ations of his constitutional rights under 42 U. S.C. § 1983
and t he Massachusetts G vil Ri ghts Act, Mass. Gen. Laws ch. 12, § 11I.
He | at er anended hi s conpl aint to include clains of negligence and
breach of contract agai nst BEST and t he NEMC. The City, and BEST and
NEMC col | ectively, noved for summary j udgnment, which the district court

granted astoall clains. Garcia v. City of Boston, 115 F. Supp. 2d 72

(D. Mass. 2000) (Mem and Order).

Rulingonthe City's notion, the district court heldthe
following. As to Garcia's excessive and unreasonabl e force claim
Garciafailedtofulfill any of the requirenents of the four-part test

that the district court applied. See Johnson v. Gick, 481 F. 2d 1028,
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1033 (2d G r. 1973), rej ect ed on ot her grounds, Grahamv. Connor, 490

U S. 386 (1989). Specifically, thedistrict court heldthat there was
"a clear need for the use of force" when O fi cer Fahey shot Garciain
t he arm nanel y because Garcia was firing agun and had al ready shot an
officer and a fellowprisoner. Garcia, 115 F. Supp. 2d at 81. 1In
addition, that force was proportionate to the need, and, consi dering
the circunstances, Garcia'sinjurywas relatively mnor. |d. Finally,
"there [wa] s absol utely no evidence" of bad faith on the part of
O ficer Fahey or that his actions were taken "nmaliciously or
sadi stically for the very purpose of inflicting harm" 1d.
Even construing the material facts in the |ight nost

favorabl e to Garcia, Canpbel | v. Wash. County Technical Coll., 219 F. 3d

3, 5(1st Cir. 2000), we can percei ve no construction of the evi dence
that could sustainthis claim Wthout comenti ng onthe appropriate
t est to be enpl oyed when eval uati ng an excessi ve and unreasonabl e force
claiminthese circunstances, * we affi rmthe hol di ng of the district
court on this issue.

As to Garcia's deni al of nedical and psychol ogi cal care

charge, the district court first identifieda"dutyto attendto a

4 Indecliningtoconment, we note only that neither the Suprenme Court
nor this circuit have established atest for this factual scenari o.
Conpar e Johnson, 481 F.2d at 1033 (test used above), with Bell v.
Wbl fish, 441 U. S. 520, 535-37 (1979) (eval uati ng conditions of pre-
trial detention), and Evans v. Avery, 100 F. 3d 1033, 1038 (1st Cir.
1996) (high speed police pursuits).
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prisoner's 'serious nmedical needs.'" Garcia, 115 F. Supp. 2d at 82

(quoting Estell e v. Ganbl e, 429 U. S. 97, 104 (1976)). The court found
that Garcia' s psychol ogi cal probl ens constituted serious nedi cal needs.
Id. Garcia, however, did not demonstrate that his failuretoreceive
i npatient treatnment was the result of "an unconstitutional customor
policy." ld. at 83. The BPDdi d have a policy for handl i ng sui ci dal
prisoners like Garcia. It was Garcia's unusual situation, of being
uni nsured and pre-arraignment, coupled with the DVH s policy of
refusing to admt psychiatric patients who had not been arrai gned, t hat
resulted in Garcia not being placed in a facility. "Deliberate
indifference" to Garcia' s nmedical needs played no role in this
incident. |1d. at 82-83 (quotingEstelle, 429 U.S. at 104). Thus,
Garcia's 8 1983 claimnecessarily failed. 1d. at 84.

We agreewiththe district court's reasoni ng and concl usi on
and affirmon that basis. W also affirmthe district court’'s hol di ng
that Garcia's failureto establish a § 1983 cl ai messenti al |l y equat es
toafailureto establish aclai munder the Massachusetts Gvil Ri ghts
Act. |d.

The district court al so held that Garcia's negligence and
contract cl ai ns agai nst BEST and NEMC coul d not be sustained. [d. at
77. Garciaallegedtwo theories under negligence: nedi cal mal practice
and adm ni strative negligence. The district court found that a nmedi cal

mal practice cl ai mwas not vi abl e, because Garcia coul d not denonstrate,
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as required by Massachusetts nedi cal nal practice | aw, that a physi ci an-
pati ent rel ati onshi p between Garcia and ei t her BEST or NEMC exi st ed.
Id. at 78. We agree. The adnmi nistrative negligence claimis even
weaker, and we affirmthe district court's conclusionthat neither BEST
nor NEMC was negligent. 1d. at 79.

Citingits prior holdingthat the DVHpolicy was t he cause
of Garcia not beingadnmttedto aninpatient facility, the district
court concluded that BEST and NEMC fulfilled the ternms of their
services contract. As such, Garcia's contract claimfailed. |d. at
80. Again, we agree with the district court in this regard.

Havi ng uphel d t he hol di ngs of the district court in all
respects, weaffirmthe granti ng of summary j udgnent and di sm ssal of

this conpl aint.



