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PER CURI AM Packer Marine, Inc.!sues the defendants -- the
tug VENUS and it s owner, Tucker-Roy Marine -- for negligently grounding
its barge, the ALGOL 500. The case received a benchtrial, resulting
i njudgnent for the defendants. Thetrial court foundthat Packer had
not net its burden of proving when t he groundi ng i nci dent i n question
occurred and t herefore coul d not showthat the VENUS had ever grounded
whi | e towi ng t he ALGCOL 500. Packer appeal s, argui ng that the district
court clearly erred in finding that Packer had not adequately
establ i shed the date of the grounding, and that in any event, the
burdens of production and proof as to when the groundi ng occurred
shoul d have been shifted to t he defense. Upon a careful reviewof the
recordinthis factually close case, we affirmthe judgnent of the
district court.

The essential facts of the case are as foll ows: Packer
di scovered danage to the ALGOL 500 in March 1995, and after sone
investigationit came to suspect Tucker-Roy. This suit followed.
Beforetrial, Tucker-Roy admtted, viastipulation, that the VENUS ran

aground at Wods Hol e, Massachusetts, whil e pushi ng one of Packer's

! We refer to the plaintiff using the name under which it
was doi ng business at the tinme of the events at issue.
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bar ges on sone eveni ng bet ween June 1 and June 20, 1994; but Tucker - Roy
deni ed that the barge involved was damaged, and it professed
agnostici smas to whet her the barge i nvol ved was t he ALGOL 500, as
opposed t o one of Packer's other two deck barges. At trial, Packer
pr of f ered consi derabl e ci rcunstanti al evi dence t hat t he groundi ng
occurred specifically on the evening of June 15.2 That date is
significant, because only the ALGOL 500 was avai |l abl e for towi ng onthe
eveni ng of June 15; Packer's other two barges were nmoored i n New
Bedf ord harbor at thetinme. Inshort, aconclusionthat the date of
t he groundi ng was June 15 woul d i nply that the VENUS ran aground whi |l e
haul i ng the ALGOL 500.

The trial court, however, found that concl usi on probl ematic
for the followi ng reasons. Both parties agreed that the groundi ng

occurred whi |l e t he VENUS was headed west bound fromMartha's Vi neyard to

2 Briefly, Packer's circunstantial evidence of the date of
the grounding was as follows. First, Packer sought to rule out al
ot her dates between June 1 and June 20 by reference to extant
records: invoices show Tucker-Roy tow ng Packer's barges only from
June 1 to June 4 and June 14 to June 16; on all of these dates except
for June 14 and June 15, the names of the crew recorded in the VENUS
| og do not match the crew that the parties stipulate was aboard the
VENUS at the tinme of the groundi ng; and as between June 14 and June
15, on the former date, the New Bedford-Fairhaven bridgetender's
records place the VENUS at the bridge at an evening hour, |eaving no
time for a westbound groundi ng at Whods Hol e that evening. Second,
Packer's expert testified that, based on the testinony of the crew
menbers aboard the VENUS at the tine of the groundi ng, whose
testinmony included statements that the grounding occurred at a sunset
low tide in foggy conditions, the nost |ikely date of the grounding
was June 15, according to tide tables and weat her records.
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New Bedf ord. Accordi ng to VENUS crew nmenber Davi d Correia, whomt he
district court found very credi ble, after anincomngtidefreedthe
VENUS fromthe | edge at Whods Hol e, the tug proceeded on to New
Bedf ord, arriving sometineinthe early norning of June 16. Yet, on
June 16, certain records (uncontested by Packer) indicate that on t hat
date the VENUS transported the ALGOL 500 west bound from Martha's
Vineyard to New Bedford.® Thus, if plaintiff's theory that the
groundi ng occurred on June 15 is to be believed, it nust al so be
bel i eved that i mmedi ately after arriving in New Bedford after the
groundi ng, the VENUS turned around, transported the ALGOL 500 back to
Mart ha's Vi neyard, and then transported it back agai nto New Bedf ord
| ater that day (conpleting a "do-si-do," to use plaintiff's term.
Wiile the district court found that, as a matter of physics,
t he VENUS coul d have traveled this circuitous route inthe tine period
posited (at least if running at full speedinideal conditions), it
nonet hel ess found that, as a matter of notive, the scenario was
i npl ausi ble. Inparticular, it questioned why the VENUS woul d have
towed the ALGOL 500 fromMartha's Vineyard to New Bedford on the
eveni ng of June 15, only to turn around and make the sane tri p again

t he next day, for no apparent reason. Packer urged a conspiratori al

3 Packer does not contend that June 16 coul d have been the
date of the grounding, since the crew aboard the VENUS on that date
(according to the VENUS | og) does not match the crew that both
parties agree was aboard at the tine of the grounding.
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notive for the do-si-do: it argued that Tucker- Roy sought to cover its
tracks, by sneaking the ALGOL 500 back to Martha's Vi neyard and t ow ng
it againonthe evening of June 16, so as to nake it appear as if the
ill-fated voyage of the previous ni ght had never occurred. But the
district court sawlittle |l ogic behindthe conspiracy theory, and f ound
no evidence in the record to corroborate it.#4 Consequently, the
district court found that Packer had failed to neet its burden of
proving that the groundi ng stipulatedto by the parti es occurred on
June 15, afact onwhich plaintiff concedes its theory of causation
depends.

On appeal , Packer argues that its circunstantial evi dence
that the grounding occurred on June 15 is so persuasive as to

necessitate a finding that the conspiratorial do-si-do occurred,

regardl ess of how i npl ausi bl e the conspiracy theory may be in t he
abstract. W acknow edge that Packer's circunstantial evi dence of the
dat e of the groundingis strong, but we sinply cannot say that it is so
i npervi ous to doubt astorender thetrial court's judgnent clearly
erroneous. Packer's circunstantial case did, after all, ultimately
rest onrecords that were not whol |l y accurate and conpl ete, and on t he

testi mony of witnesses whose nmenories were not entirely clear and

4 The court further speculated that it was just as likely
that the ALGOL 500 was danmged sonetine in 1994-95 while in the hands
of the plaintiff, who towed the barge using its own tug approxi mately
ni nety percent of the tine.



consistent. Thetrial judge thus acted within his bounds in finding
t hat t he evi dence, when | everaged agai nst the i nplausibility of the
conspiratorial do-si-do story, was not wei ghty enoughtotipthe scal es
in the plaintiff's favor.>

Inadditionto challenging the district court's factual
findi ngs, Packer al so argues that the district court commtted | egal
error by not shiftingtothe defense t he burden of production or proof
as tothe date of the groundi ngincident. G venthat Tucker-Roy did
not make any record of the incident inthe VENUSI| og, nor report the
i ncident tothe Coast Guard as requi red under Coast GQuard regul ati ons,
see 46 C.F. R 8 4.05-1, Packer argues that it is Tucker-Roy's fault
that there is no direct evidence of the date of the grounding.
Accor di ngly, Packer contends, the def endants shoul d bear the burden of
produci ng evi dence of when t he i nci dent occurred; Tucker-Roy shoul d not

be all owed to benefit fromits own | ack of docunentary diligence.

5 Packer al so contends that the district court's conclusion
rests on a mstake of fact, in that the court, in describing the
hypot hesi zed do-si-do, remarked that the VENUS was apparently
unobserved by the New Bedford-Fairhaven bridgetender on a certain |leg
of the voyage. Packer argues that the VENUS would not have had to
pass under the bridge during the course of the do-si-do, so the
court's suggestion that the tug would have been observed by the
bri dget ender during the do-si-do was m staken. W are not convinced
that the district court was m staken in its remark, but in any event

the remark -- nerely a four-word parenthetical -- was made in the
course of the court's exegesis of the plaintiff's theory, not in the
court's rejection of it. There is sinmply no indication that the

bel i ef expressed by the remark to any extent served as a ground for
the district court's decision.



However, Packer does not poi nt us to, and we have been unabl e
tolocate, any case standi ng for the propositionthat a defendant's
failure to report an acci dent has any effect on the all ocation of

burdens. Packer does cite toSternberg Dredgi ng Co. v. Mran Towi ng &

Transp. Co., 196 F.2d 1002 (2d Cir. 1952) (L. Hand, J.), for the

propositionthat: "It is oftenacontrollingfactor in deciding where
to throwthe burden of produci ng evidence . . . that the proper party
to charge i s he who al one coul d di scover thetruth."” 1d. at 1006. But

takeninisolationthat propositionis clearly an overstatenent. See

Stevens v. The White City, 285 U. S. 195, 202-03 (1932) (hol di ng t hat,
as to allocation of burdens, it isnot "material that the facts of the
case, and the causes of the collision, are peculiarly within the
know edge of the respondents. . . . W are not aware [ ] of any ground
on whi ch such an i nconveni ence can af fect the rul e of | awwhi ch governs

the rights of the parties.” (internal quotation marks omtted)).

Rat her, the core hol di ng of Sternberg Dredgingis sinmply

t hat, where a def endant negligently fails toinspect abargeintow
after it appears to be danmaged, the defendant wi || be presuned at fault

i f the barge founders soon thereafter. See South, Inc. v. Moran Tow ng

& Transp. Co., 360 F. 2d 1002, 1006 (2d G r. 1966). The case at bar, by

contrast, is a long step away fromthis fact pattern. Here, the
pi votal questionis not whether Tucker-Roy's negligence inrunning

aground whil e tow ng the ALGOL 500 shoul d be presuned to have caused



its damage; rather, the pivotal questionis whether, when the groundi ng
occurred, Tucker-Roy was tow ngthe ALGOL 500 inthe first place. The
same di stinctionundermnes all of theplaintiff's other citationsto
maritime cases shifting burdens of production or proof to the
defendant: inall of the cases, there was no i ssue as to whet her t he
def endant was towi ng plaintiff's barge when it was danaged; the issue
was whet her, gi ven that the def endant was t owi ng t he barge when it was

damaged, fault shoul d be presuned. See, e.g., Tug Gcean Prince, Inc.

v. United States, 584 F.2d 1151, 1160 (2d Cir. 1978) (citing The

Pennsyl vania, 86 U. S. (19 Wal | .) 125, 136 (1874)); Md-Anerica Transp.

Co. v. Nat'| Marine Serv., Inc., 497 F.2d 776, 777-78 (8th Cir. 1974);

The Cl arence P. Howi and, 16 F.2d 25, 26 (2d Cir. 1926).

| n concl usi on, we cannot say there was cl ear error inthe
trial court'srefusal tofindthat the VENUS ran aground on June 15
withthe ALGOL 500 intow, nor didthe court err as amatter of lawin
not real |l ocati ng burdens on the i ssue. Accordingly, the judgnment of

the trial court is affirned.



