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SELYA, Circuit Judge. The poetess N kki G ovanni once

comment ed that: "M stakes are a fact of life. It is the
response to the error that counts.™ El ai ne Partnow, The

Quot abl e Worman: 1800-1981 453 (1983). Def endant - appel | ant

Joseph Bradshaw, a recidivist robber, would have done well to
heed the nessage inherent in these words of wisdom The tale
fol |l ows.

In the court below, the governnent charged that the
appel I ant repeated and conmpounded the error of his ways. A jury
agreed, convicting himon an array of charges, including arned
robbery and attenpted murder. Invoking the "Three Strikes Law,"

18 U.S.C. § 3559(c), the district court sentenced the appell ant

to life inprisonnent. In this appeal, Bradshaw — vi gorously
represented by abl e counsel —raises a substantial claimof jury
taint. He al so chal |l enges various evidentiary rulings and the

constitutionality of the Three Strikes Law. Al t hough the
governnent has offered wus surprisingly little help, our
perscrutation of the record and the case | aw persuades us t hat
t he conviction and sentence nust stand.
l. BACKGROUND

We recount the relevant facts as the jury m ght have

found them consistent with record support. 1In that exercise,



we paint with a broad brush, reserving nore extensive detail for
our ensui ng di scussion of the appellant's specific clains.

The charges agai nst the appellant stemfrom separat e,
but related, incidents. Our chronol ogical narrative begins in
the spring of 1995, at which tine the appellant's circle of
friends included Thomas Sutherland and the DeSinone brothers,
Ronal d and Donald (colloquially known as "Ronny" and "Donny").
Ronny DeSi none told the appellant that, five nornings a week, a
mail carrier transported |large sums of noney from the Lynn
Massachusetts post office to a nearby financial institution.
The two nmen repaired to Lynn and scouted the | ayout of the bank.
The appell ant thereafter described the situation to Sutherl and,
telling him that Ronny DeSinone had stunbled upon "a good
score.” The pair decided to rob the mail carrier and reward
Ronny by giving himten percent of the take.

Sut herl and and the appellant executed the robbery on
June 5, 1995. When the mail carrier, Tinmothy Bogart, drove up
to the bank, Sutherland commndeered the postal truck and
ordered Bogart, at gunpoint, to drive away. After Bogart had
gone a few bl ocks, Sutherland directed himto stop. Sutherland
then snatched a mail tub containing nore than $122,000 in cash

and checks that had been sent by registered mail, and joi ned the



appel lant (who was waiting nearby in a rented station wagon).
The men departed in haste.

Later that same nonth, Sutherland and the appellant
came to suspect that the DeSi none brothers were cooperating in
the investigation of the robbery. They decided that Donny
DeSinmone had to be killed. The appellant recruited Paul
Courteau to assist in this grisly business.

On July 12, 1995, Courteau and t he appel | ant, enpl oyi ng
a pretext, inveigled Donny DeSi none into acconpanyi ng themon a
ride. The trio drove to various |locations, eventually w nding
up at an unoccupi ed baseball field. There, the appellant pulled
out a handgun and attenpted to test-fire it. The gun janmmed.
Nonpl ussed, he herded his conpani ons back into the car and the
three men continued their neanderings.

In the early hours of the norning, they drove to a
wooded area. Courteau and the appellant exited the vehicle,
told Donny to stay put, and walked into the woods. A few
nmonments | ater, Donny heard a gunshot. When the others returned,
t he appellant pointed the gun at Donny and ordered hi m out of
the vehicle. Charging that Donny was "cooperating with the
feds," the appellant forced himto his knees, handed the gun to

Courteau, and instructed Courteau to shoot. Courteau pulled the



trigger, but the gun jammed once again. Donny lost little tinme
in fleeing fromthe scene.

On July 8, 1998, a federal grand jury returned a nine-
count indictment against the appellant. The indictnment charged
conspiracy to commt armed robbery, 18 U.S.C. § 371 (count 1);
robbery of a postal enployee by use of a dangerous weapon, id.
8§ 2114 (count 2); wusing and carrying a firearm during and in
relation to a crine of violence, nanely, the robbery, id. 8§
924(c) (1) (count 3); conspiracy to tanper with a witness, id.
8§ 371 (count 4); witness tanmpering by nmeans of attenpted nurder,
id. 8§ 1512(a)(1)(A) (count 5); wusing and carrying a firearm
during and in relation to a crinme of violence, nanely, the
attenpted nurder, id. 8 924(c)(1) (count 6); obstruction of
justice, id. 8§ 1503 (count 7); conspiracy to obstruct justice,
id. 8 371 (count 8); and another incident of w tness tanpering
by nmeans of attenpted nurder, id. 8 1512(a)(1)(A) (count 9).
Twenty days later, the government filed an anmended infornmation
pursuant to the Three Strikes Law, 18 U. S.C. § 3559(c),
notifying the appellant that he was subject to a mandatory
sentence of life inprisonment based upon an array of previous
convictions for "serious violent felonies." The qualifying
convictions, all obtained in the Massachusetts courts, included

a 1981 conviction for armed robbery, a 1987 conviction for
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robbery and assault wth a dangerous weapon, three 1988
convictions for arnmed robbery, and a 1989 conviction for arned
robbery.

Prior to the commencenment of trial, the district court
severed counts 7 through 9 —a series of charges that revol ved
around an incident separate and apart from the robbery of the
postal truck and the attenpted nurder of Donny DeSi none.! Tri al
comenced on the first six counts on April 3, 2000.

At trial, the court, relying on Fed. R Evid.
801(d)(2)(E), conditionally admtted third-party testinony anent
two sets of statements allegedly made by Sutherl and. Citing
Fed. R Evid. 403, the court later reversed its field and struck
that testinony. In a separate ruling, the court denied the
appellant's attenpt, pursuant to Fed. R Evid. 804(b)(3), to
i ntroduce evi dence concerni ng other statenments all egedly nade by
Sut her | and.

The court gave the case to the jury on April 24, 2000.
The next day, the foreman informed the judge that an extraneous

document —an unredacted copy of a second supersedi ng i ndi ct ment

Those three counts (which figure promnently in the claim
of jury taint, see infra Part II1l) revolve around allegations
that, subsequent to his indictnent and pretrial detention, the
appellant enlisted the aid of a fellowinmte, WIIliam Niditch,
to obstruct justice by commtting perjury, and then tried to
kill Niditch when Niditch became a governnment informnt.
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containing the text of the three severed counts —had found its
way into the jury room After conducting a thorough
investigation, the trial court dism ssed one juror, denied the
appellant's motion for a mstrial, and instructed the el even
remai ning jurors to resune deliberations.? On April 27, 2000,
the jury found the appellant guilty on all six counts.

At the disposition hearing, the appellant conceded t he
exi stence of the prior convictions enunerated in the anended
i nformation, but asserted that he could not constitutionally be
sentenced to life inprisonment under the Three Stri kes Law. The
district court rejected these inportunings and sentenced the
appellant to four concurrent ternms of Ilife inprisonment on
counts 1, 2, 4, and 5, to be followed by mandatory consecutive
terms of five and twenty years, respectively, on counts 3 and 6.
This tinmely appeal followed.

We tackle the appellant's argunents in the order in
which the underlying issues arose in the proceedings bel ow

Thus, we begin with the evidentiary rulings and then address the

°The Crimnal Rules sanction verdicts by eleven-person
juries in certain circunstances. See Fed. R Crim P. 23(b)
(authorizing rendition of verdict by a jury of eleven if the
trial judge concludes, after deliberations have begun, that it
is "necessary" to excuse a juror for "just cause"). Although
the appellant insists that the district court ought to have
declared a m strial because of jury taint, see infra Part |11,
he does not challenge the verdict on the ground that it was
returned by a jury of fewer than twelve.
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appellant's principal claim that the presence of a copy of the
unredacted indictnent in the jury room necessitated the
decl aration of amstrial. Finally, we consider the appellant's

assault on the constitutionality of the Three Strikes Law.

. EVI DENTI ARY RULI NGS
We divide this aspect of our discussion into two
segnents, corresponding to the appellant's assi gnnments of error.

A. Conditionally Adm tted Coconspirator Hearsay Statenents.

The appellant maintains that the district court
conmmtted reversible error by initially adm tting the DeSi nones'
testimony about two sets of statenents allegedly made by
Sut herland and then failing to declare a mstrial when it
subsequently struck the conditionally adm tted evi dence.

According to the wtnesses, Sutherland and the
appellant arrived at the DeSi nones' apartnment shortly after the
robbery, boasted about their comm ssion of the crinme, and
distributed a portion of the swag to the DeSinones. The
government introduced testinony concerning the statenents
uttered while all four nmen were present, and the introduction of
t hat evidence is not contested on appeal. After receiving his
share of the proceeds, Ronny DeSinmone |eft the apartnment to

purchase drugs. |In Ronny's absence Sut herl and and t he appel | ant
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made several statenments to Donny DeSi nmone involving the details
of the robbery. The admi ssion of this testinony is also
uncont est ed.

This brings us to the subject of the assigned error.
By the tinme that Ronny had returned to the apartnent, the
appel I ant had departed. Over objection, Ronny testified that
Sut herl and then related that he had been arned with a handgun,
t hat he had forced the mail carrier to drive away fromthe bank,
and that a brown station wagon had been used as the getaway car.

The second set of statenents dates back to August of
1995 —a period during which both Sutherland and Donny DeSi nbne
were incarcerated at the Plymouth House of Corrections. Over
obj ection, Donny testified that Sutherland acknow edged know ng
about the appellant's attenpt to nurder him and, indeed,
bragged about ordering the appellant to kill both of the
DeSi none brot hers.

The district court provisionally adm tted both sets of
statenments under Fed. R Evid. 801(d)(2)(E). That rule permts
the introduction of a statenment offered against a party if the
statement is made "by a coconspirator of a party during the
course and in furtherance of the conspiracy."” 1d. The

proponent of the statenment bears the burden of establishing, by

a preponderance of the evidence, "that a conspiracy enbracing
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both the declarant and the defendant existed, and that the
decl arant uttered the statement during and in furtherance of the

conspiracy. " United States v. Sepulveda, 15 F.3d 1161, 1180

(1st Cir. 1993); accord United States v. Petrozziello, 548 F.2d

20, 23 (1st Cir. 1977). If these conditions are net, and if
there is corroboration in the formof extrinsic evidence of the
declarant's involvenment in the conspiracy, then the hearsay
barrier is avoided and the statenent my be admtted.
Sepul veda, 15 F.3d at 1182.

This court has constructed a nodel for the handling of
evidence proffered wunder Rule 801(d)(2)(E). That nodel
authorizes the trial court to admt conditionally alleged

coconspirator statenents. See United States v. Cianpaglia, 628

F.2d 632, 638 (1st Cir. 1980). At the close of all the
evi dence, the court then makes a final determ nation as to the
adm ssibility of the evidence. Id. If the court ultimtely
concludes that the provisionally admtted evidence does not
satisfy the applicable standard, it nust "give a cautionary
instruction to the jury, or, upon an appropriate notion, declare
a mstrial if the instruction will not suffice to cure any
prejudice."” Id.

The appel | ant | aunches a t wo- pronged attack agai nst the

trial court's treatnment of the chall enged statenents. First, he
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argues that the foundational requirements for adm ssibility were
not satisfied. Second, he asseverates that the contingent
adm ssion of the statenments irretrievably poi soned the well, and
that, when it becane apparent that the evidence was not properly
in the case, the trial court abused its discretion in eschew ng
a mstrial. W consider each foray separately.

1. Foundational Requirenents. Although the parties

expend consi derabl e energy in disputing the correctness vel non
of the district court's decision to admt the proffered
testimony conditionally, we need not detern ne whet her the court
had an adequate foundational basis for doing so. After all, the
court struck the testinmony at the close of all the evidence and
instructed the jurors to disregard it without telling themthe
rationale behind either its conditional admssion or its
ultimate exclusion.® Because the jury never |earned about the
court's specific determnation that the statenments nmet the
foundational requirenments of Rule 801(d)(2)(E), it stands to
reason that the jury could not have been prejudiced by that

determ nation. Accordingly, we turn without further ado to the

appellant's contention that the district court inprovidently

5The court nerely told the jury that "[t]he reasons [for
striking the evidence] are several-fold and I don't think I
really need to get into themtoo deeply, except to say that the
evi dence seens to nme to be far too attenuated for you to look to
it or rely upon it."
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denied his motion for a mistrial —a notion prem sed on the
notion that the statenents, once admtted, engender ed
irretrievable and unfair prejudice (notw thstanding the fact
that the jury was subsequently instructed to disregard them).

2. The Motion for Mstrial. At the close of all the

evidence, the trial court excluded the disputed statenents
pursuant to Fed. R Evid. 403 (which provides for the excl usion
of relevant evidence "if its probative value is substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, or msleading the jury"). In itself, this is a rather

unconventional use of the Ci anpaglia nodel. Typically, as

Cianmpaglia itself illustrates, 628 F.2d at 638, the district

court will provisionally admt evidence offered under Rule
801(d)(2)(E), evaluate at the close of the evidence whether the
gover nnent has proven the prerequisites for admssibility by a
preponder ance of the evidence, and strike the evidence if it has
not. Here, however, the trial court explicitly concluded that
t he governnment had satisfied the requirenents of Fed. R Evid.
801(d)(2)(E), vyet nonetheless struck the disputed evidence
because of Rule 403 concerns. Al t hough this was a sonewhat
unort hodox use of the Rule 801(d)(2)(E) nodel, we think that, as
a theoretical matter, it was within the court's authority. Cf.

United States v. Van Nuys, 707 F. Supp. 465, 468 (D. Col o. 1989)
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(concluding, after trial, that a significant amunt of testinony
adm tted under Rule 801(d)(2)(E) should have been excluded
pursuant to Rule 403).

As to the standard of review, all roads |lead to Rone.
We review a trial court's bal anci ng under Rul e 403 for abuse of

di scretion. United States v. Marrero-Ortiz, 160 F.3d 768, 774

(1st Cir. 1998). W likew se review decisions to deny notions

for mstrial for abuse of discretion. United States v. Pierro,

32 F.3d 611, 617 (1st Cir. 1994). W discern no abuse here.

The trial court found that the challenged statenents
were tangential to the core conspiracies of robbery and
attempted nurder alleged in the indictnent. Concerned that the
unfairly prejudicial effect of the statements m ght outweigh
their probative value, the court struck the evidence and
instructed the jury to disregard it. The appellant argues that
this palliative was insufficient because the court could not
unring the bell — the evidence was so inflammtory that, once
it was aired, no reasonable juror could be expected to disregard
it.

Whet her or not a jury can be expected, under proper
instructions, to disregard particular evidence is a judgnent

call, and one as to which appellate courts typically cede a high

degree of deference to the trial court. E.g., United States v.
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Freeman, 208 F.3d 332, 344 (1st Cir. 2000) (upholding district
court's determnation that curative instruction regarding
evi dence provisionally admtted but later stricken sufficiently
shi el ded defendant fromunfair prejudice). W do not think that
the limts of that deference were tested here.

To be sure, the statenents attributed to Sutherland
were unhel pful to the appellant, but their content was not
shocki ng when mnmeasured against the rough-and-tunble evidence
properly admitted in the case. Moreover, it is routinely
presuned that jurors will follow curative instructions and put
aside matters that the trial court determ nes have been

improperly admtted. United States v. 4 ano, 507 U. S. 725, 740

(1993); United States v. Houlihan, 92 F.3d 1271, 1287 (1st Cir.

1996); Sepulveda, 15 F.3d at 1185. This presunption my be

overcone only by showing that it is probable that: (1)
responsible jurors will be unable to disregard the testinony;
and (2) the testinmony likely will have a seriously prejudicial

effect on the aggrieved party. Sepul veda, 15 F.3d at 1185;

United States v. Paiva, 892 F.2d 148, 160 (1st Cir. 1989). This
inquiry is not conducted in a vacuum but, rather, calls for an
assessnent of the inpact of the stricken evidence in |ight of

all the other evidence presented in the case.
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Sepul veda illustrates the point. There, a police
commander was permtted to testify as an expert w tness over the
def endant's objection. 15 F.3d at 1182. When cross-exam nation
reveal ed that several of the opinions expressed by the w tness
| acked an adequate foundation, the defense noved mi dstream to
strike the whole of the testinony. The trial court obliged.
Id. at 1183. Even though the district judge instructed the jury
to disregard the stricken testinony, the defendant noved for a
mstrial on the ground that it had so prejudiced the jury that
no curative instruction could put the genie back into the
bottle. 1d. at 1183-84.

On appeal, we upheld the trial court's denial of the
not i on. W did not find the stricken testinobny to be so
conpelling that it threatened to sway the jury notw thstanding
the court's explicit instructions to disregardit. 1d. at 1185.
In reaching this conclusion, we stressed that the cunulative
nature of the stricken testinmony conpletely undercut the
def endants' plaint that the testinony carried the specter of
i ngering prejudice. I1d.

Soit is here. Both sets of statenents were cunul ative
in nature. Sut herland's declarations to Ronny were |argely

duplicative of testinony offered by nunmerous wtnesses and
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adm tted without opposition.* Simlarly, the central thene of
the second set of statenments —the plot to kill Donny — was
fl eshed out by a nass of evidence including, inter alia, the
appel lant's own adm ssions and the introduction of the gun that
had mal functi oned. To cinch matters, the district court
explicitly adnmonished the jury to disregard both sets of
statenments, and gave a clear, concise curative instruction to
that effect. In these circunstances, the appellant has not
successfully rebutted the presunption that the jury would follow
the judge's instructions.

That ends this leg of our journey. We concl ude,
w t hout serious question, that the lower court's refusal to
grant the appellant's motion for a mstrial fell well within the
wi de encincture of its discretion.

B. St at enent s Agai nst Penal |nterest.

The appellant next calumizes the district court's
refusal to admt the testinony of two witnesses to the effect
that Sut herland had stated (in two separate conversations) that
he and Donny DeSi none had col | ogued to rob the robbers, that is,

to steal the loot fromthe group that actually had hijacked the

‘For exanple, Donny testified that, on the day of the
robbery, Sutherland and the appellant collectively related
details of the crime that were nearly identical to those that
Sut herl and trunpeted after the appellant had | eft the apartnent.
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postal truck. The appellant proffered this testinmny under Fed.

R. Evid. 804(b)(3), which carves out a hearsay exception for,

inter alia, "[a] statenent which . . . at the time of its making
so far tended to subject the declarant to . . . crimna
liability . . . that a reasonable person in the declarant's

position would not have made the statenment unless believing it
to be true." Id. Such third-party testinony may only be
admtted when the declarant is unavailable to testify. Ld.
Furthermore, an incul patory statenent "tending to expose the
declarant to crimnal liability and offered to excul pate the
accused" wi |l | not be adm tted "unl ess corroborating
circunstances clearly indicate the trustworthiness of the
statenment. " 1d.

The district court refused to admt the testi nony anent
Sut herland's statenents on two grounds, holding that the
statenents were not agai nst Sutherland' s penal interest and, in
all events, were not sufficiently corroborated. W review the
trial court's application of Rule 804(b)(3) for abuse of

di scretion. United States v. Patrick, 248 F.3d 11, 20, 23-24

(st Cir.), cert. denied, 122 S. C. 620 (2001).

The determ nation of whether a statenent is against a
decl arant's penal interest depends on the outconme of a fact-

i ntensive i nquiry into the surrounding circumst ances.
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WIilliamson v. United States, 512 U S. 594, 603-04 (1994); United

States v. Costa, 31 F.3d 1073, 1077 (11th Cir. 1994). Qur
revi ew of the record conpels the conclusion that the court bel ow
adequately eval uated the context in which the all eged statenents
were made. In the course of that endeavor, the court concl uded
that the tendered statenents |imed an alternative theory of the
crime not pursued by the governnent, and represented a
"sophisticated and subtle"” effort by Sutherland and the
appellant to avoid crimnal responsibility on the precise
charges | odged against them On that basis, the court ruled
that the statements were not against Sutherland's penal
i nterest. That plausible rendition of the record was not an
abuse of discretion.

At any rate, the district court's alternate ground for
barring the statements is rock-solid. The court concluded that
the corroborating evidence tendered by the appellant — that
Sut herland allegedly told the same story to two different
i ndi vidual s on two separate occasions (hence, the two proffered
statenments) and that Donny DeSinobne admtted at trial that he
had told at |east one other person that he had participated in
t he robbery —was insufficient to establish the trustworthiness
of the statements. The strictures of Rule 804(b)(3) cannot be

satisfied by a showing of speculative possibilities, but,
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rat her, demand neani ngful corroboration of proffered testinony.

See United States v. Mackey, 117 F.3d 24, 29 (1st Cir. 1997)

("[T] he requirenent for corroboration is not wunrealistically
severe but does go beyond m ni mal corroboration.”) (citation and
internal quotation marks omtted). Measured by that yardsti ck,
we cannot say that the district court's refusal to accept these
mnimally corroborative evidentiary fragnments as sufficient
indicia of trustworthiness constituted an abuse of discretion.
I11. JURY TAINT
The appellant's cardinal claim is that the jurors

brief exposure to the text of the three severed counts
necessitated a new trial. |In approaching this claim we first
exam ne the appellant's assertion that the introduction of the
unredacted indictnent into the jury room although accidental,
triggered a presunption of prejudice. Rejecting that
proposition, we proceed to assess the trial court's handling of
the discovery that a deliberating jury had been exposed to
information that carried the potential to do substantive damage.
In the end, we conclude that the district court did not msuse
its discretion in concluding that the jury's ability to render
an inmpartial verdict remained intact (and that, therefore, the
appel lant's due process rights had not been infringed).

A. The Presunption of Prejudice.

-20-



The appellant's claim that the facts of this case
demand a presunption of prejudice derives from the Suprene

Court's decision in Remmer v. United States, 347 U S. 227

(1954). There, as trial proceeded, a third party offered a
bri be in exchange for a verdict favorable to the defendant. |d.
at 228. The solicited juror infornmed the trial judge about the
attempted bri bery. Id. Instead of inform ng defense counsel
t he judge asked the Federal Bureau of Investigation to | ook into
the matter. Id. The jury found Remrer guilty. When he later
| earned about the attenpted bribery, he noved unsuccessfully for
a newtrial. The court of appeals affirmed the district court's
denial of this notion. 205 F.2d 277 (9th Cir. 1953). The
Suprenme Court reversed, declaring that:

I n a crim nal case, any private

conmuni cati on, cont act, or t anperi ng

directly or indirectly, with a juror during

a trial about the matter pending before the

jury is, for obvious reasons, deened

presunptively prejudicial . . . . The

presunption is not conclusive, but the

burden rests heavily upon the Governnent to

establish, after notice to and hearing of

t he defendant, that such contact with the

juror was harm ess to the defendant.
347 U.S. at 229.

Al t hough t he Renmer Court spoke i n expansive terns, the

Court's hol ding has been cabined by two subsequent deci sions.

In Smith v. Phillips, 455 US. 209 (1982), a sitting juror
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subm tted an application for enploynment as an investigator for
the district attorney's office. Id. at 212. The district
attorney revealed this information only after the jury on which
the job-seeker sat had convicted the defendant. Id. at 213

The trial <court held a post-verdict hearing in which it
determ ned that the pending application had not influenced the
juror and denied the defendant's notion for a newtrial. 1d. at
213-14. The matter eventually reached the Suprene Court, which
rejected the defendant's argunment that the undisclosed
application triggered Remmer's rebuttable presunption of
prejudice. 1d. at 217 (explaining that "due process does not
require a new trial every time a juror has been placed in a
potentially conprom sing situation"). The Smith Court then
ruled that the hearing held by the trial court after the
enpl oynment application had surfaced was sufficient under the
circunstances. See id. at 217-18.

More recently, the Court declined to apply the Remrer
presunption in a situation in which alternate jurors were
present during jury deliberations. See O ano, 507 U S. at 737-
39. The Court held that the post-verdict inquiry into the
facts, which showed that the irregularity had occurred but that
the alternate jurors did not participate in the deliberations,

af f orded t he defendant due process. See id. at 739-41.
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This court, too, has hesitated to apply the Remmer
presunption indiscrimnately. The | eading case is Boylan v.

United States, 898 F.2d 230 (1st Cir. 1990). There, a nmmgazi ne

left fortuitously in the jury room contained an article
suggesting that counsel for one of the defendants was the
attorney of choice for "[e]very troubled nmobster” in Boston.
ld. at 258 & n.17. After guilty verdicts had been returned, the
circulation of this literature in the jury room was brought to
i ght. The district court held a conprehensive post-verdict
hearing but found that the defendants' due process rights had
not been infringed and denied their notions to set aside the
verdi ct. W affirnmed, rejecting a claim that the Remmer
presunption applied. 1d. at 260-62. W wote:

[T]he [Remmer] presunption is applicable

only where there is an egregious tanpering

or third party comrmuni cation which directly

injects itself into the jury process. Put

anot her way, the Remmer standard shoul d be

limted to cases of significant ex parte

contacts wth sitting jurors or those

i nvol vi ng aggravated circunstances .

ld. at 261.

We built wupon this foundation in United States V.

&ones, 177 F.3d 76 (1st Cir. 1999). There, a juror at the

def endant's second trial discovered a copy of the indictnment
t hat apparently had been left in the jury roomafter the first
trial. ld. at 82. The indictment included, inter alia, a
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charge on which the defendant had been acquitted at the first
trial. 1d. The district court undertook an appropriate inquiry
but refused to apply the Renmer presunption. We uphel d that
determ nation, noting that while other aggravati ng circunstances
m ght justify the application of a Remmer-type presunption, such
a presunption was unavail able here because Remmer involved
del i berate m sconduct attributable to a party and that, in all
events, the Gonmes jurors were not exposed to substantively
damagi ng i nformation. 1d.

In the wake of Smith and O ano, one court has concl uded

that Remmer is a dead letter. See United States v. Sylvester,

143 F.3d 923, 934 (5th Cir. 1998). Al t hough we too have
questioned Renmer's continuing vitality, see Gones, 177 F.3d at
83, we need not decide today whether, or to what extent, it
remains good law. Here, as in Boylan, the facts sinmply do not
warrant the application of a Remer presunption. Renmmer
i nvol ved an apparent attenpt deliberately to influence the
out cone of the case through corrupt machinations. |[In contrast,
the record here is reasonably clear that the presence of the
unredacted indictment in the jury roomwas due to an inadvertent
error by court personnel, and the appell ant has not cl ai ned t hat
the docunment was insinuated into the jury room for sone

nef ari ous purpose.
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Mor eover, the Remmer Court was especially troubl ed by
the trial court's decision to request an FBI investigation based
on scanty information obtained during an ex parte nmeeting with
the prosecution. Remmer, 347 U.S. at 228. That elenent, too,
is mssing fromthe instant case. Here, the trial judge kept
all counsel apprised and engaged throughout his in-depth
investigation into the matter, and diligently fleshed out the
circunmstances of the taint-producing incident. G ven the
absence of any egregious circunstances, we conclude that Remmer
is inapposite and decline to apply it here.®

In an effort to keep Remmer in play, the appellant
cites two cases previously decided by this court. The first

such case, United States v. Santana, 175 F.3d 57 (1st Cir.

1999), is clearly inapposite. That case turned on the trial
court's decision to permt the jury to consider, as evidence of
quilt, information —a view of the defendant's ears —presented
to it for the first time during deliberations. See id. at 63-
64. Here, unlike in Santana, the information that the jury

i nproperly acquired during its deliberations (the unredacted

W | eave for another day the question of whether a jury's
exposure to substantively damaging information nmay sonetines
occur under circunstances so aggravated as to warrant the
application of the Remrer presunption even w thout deliberate
m sconduct (and i f so, what those circunstances m ght conpri se).
That question sinmply is not presented here.
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i ndi ct nent) was not received as evidence, and the court told the
jury, in no uncertain terns, to disregard it.

The appellant's reliance on United States v. Maguire,

918 F.2d 254 (1st Cir. 1990), is simlarly msplaced. There,
the trial judge erroneously instructed the venire during jury
enpanel nent about a count that had been severed. See id. at
266. The court denied the defendant's motion for a mstrial,
but told the jury to disregard the reference to the severed
count . Id. The jury convicted the defendant. We upheld the
conviction, concluding that the error was harmnl ess beyond a
r easonabl e doubt. Id. at 266-68. Al t hough the panel did
observe, in dictum that the "reference to the severed count was
presunptively prejudicial,” id. at 267, we reject the
appellant's effort to attach talismanic significance to that
al | usi on. The panel neither cited Remmer nor conducted any
anal ysis suggesting that it was undertaking a Remmer-based
inquiry.

To conclude, we abjure any extension of the Remmer
presunption to these facts. The appellant's claimof jury taint
must be judged by nore conventional standards. It is to that
task that we now turn.

B. The Merits of the Appellant's Claim
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W start this phase of our inquiry by revisiting
certain general ly applicable |l egal principles. W then describe
the trial court's investigation into the possibility of jury
taint, its findings, and its resolution of the matter. Finally,
we evaluate the court's handling of the situation.

1. The Legal Landscape. Where, as here, a colorable

claim of jury taint surfaces during jury deliberations,® the
trial court has a duty to investigate the allegation pronptly.

United States v. Hunnewell, 891 F.2d 955, 961 (1st Cir. 1989).

The purpose of that inquiry is twofold: to ascertain whether
sonme taint-producing event actually occurred, and if so, to
assess the magnitude of the event and the extent of any
resul tant prejudice. Boyl an, 898 F.2d at 258. If the court
finds both a taint-producing event and a significant potenti al

for prejudice, the court nust then consider the extent to which

°The case at bar involves a trial court's pre-verdict
handling of an allegation that a deliberating jury was
accidental |y exposed to substantively damagi ng i nformati on. The
timng of the court's inquiry distinguishes it from the vast
maj ority of the reported cases, nobst of which deal with clains
of jury taint raised after the jury has returned a verdict.
E.qg., Smith, 455 U S. at 213-14; Boylan, 898 F.2d at 262. In
that situation, appellate courts frequently have framed the
inquiry in terms of harm ess error, asking, in effect, whether
the trial <court's determnation that an inproper outside
i nfluence did not taint the jury verdict was supportable. Where
the claimof jury taint surfaces before the jury has conpl eted
its deliberations, the harm ess-error test is a poor fit (and,
therefore, of scant utility).
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prophylactic neasures (such as the discharge of particular
jurors or the pronouncenent of curative instructions) wll
suffice to alleviate that prejudice. See Gones, 177 F.3d at 82.
In sonme instances, a |ikelihood of residual prejudice my remin
despite the court's best efforts. |In that event, the court nust
grant a timely nmotion for a mstrial (if one is made). The
obj ective of this painstaking process is to ensure that the
parties "receive[] the trial by an unbiased jury to which the

Constitution entitles them" United States v. Anello, 765 F.2d

253, 258 (1st Cir. 1985).
Conducting an inquiry into a col orabl e question of jury
taint is a delicate matter, and there is no pat procedure for

such an inquiry. Evans v. Young, 854 F.2d 1081, 1083-84 (7th

Cir. 1988) (explaining that trial courts have wi de discretionto
eval uate pre-verdict clains of alleged jury m sconduct as they
deem appropriate); Hunnewell, 891 F.2d at 961 (stating that the
trial court has "considerable |eeway" in determning how to

structure its investigation); see also Boylan, 898 F.2d at 258

(noting that "the kal eidoscopic variety of possible problens
counsels in favor of flexibility"). Consequently, the trial
court has wi de discretion to fashion an appropriate procedure

for assessing whether the jury has been exposed to substantively
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damagi ng i nformati on, and i f so, whether cogni zable prejudice is
an inevitable and ineradicable concomtant of that exposure.

2. The Proceedings Below. This brings us to the

proceedi ngs below. The introduction of an extraneous docunent
into the jury room during deliberations is always a cause for
concern. The intrusion was effected in this instance by an
indictnent — an official docunment bearing the governnent's
i nprimatur. That docunent contained three counts that were not
before the jury, and those counts charged the appellant wth
seri ous mal efactions (of which the jury had no other know edge).
Thus, the acknow edged presence of the unredacted indictnment in
the jury roomgave rise to a colorable claimof actual prejudice
and posed a significant threat to the jurors' ability to render
an inmpartial verdict. The question, then, reduces to whether
the trial court investigated the <claim appropriately and
resolved it in a satisfactory manner.

The lower court recognized these realities. Upon
| earni ng that the unredacted i ndictnment had infiltrated the jury
room the court imediately alerted counsel and solicited
suggestions about the nost advisable way to handle the
situation. Adopting defense counsel's reconmendation, the court
assenmbled the jurors, informed themof the need for an inquiry,

and instructed them not to discuss the mtter amongst
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t hensel ves. The court then proceeded to interview the jurors
one by one.

Al t hough t he i ndi vi dual voir dire exam nati ons reveal ed
sone slight discrepancies in the jurors' accounts concerning
their exposure to the text of the unredacted indictment, the
differences are not material here. For the nmost part, a
consi stent picture energed. The jurors agreed that, at the
start of the second day of deliberations, one of their nunber
noticed a copy of the indictnment that contained sone "extra"
counts. He nentioned this oddity to his fellow venirepersons,
and, at the urging of some of them read al oud the text of count
7 (an obstruction of justice charge). After a brief discussion,
the jurors concluded that the docunment did not belong in the
jury room and the jury foreman brought it to the court security
officer. He told the officer that: "W found this docunent in
the group of materials and it doesn't seemto belong there. It
has nmore counts than are in the verdict slip."

After concluding this initial round of voir dire
exam nations, the trial court made the follow ng finding (out of

the jurors' earshot):

There are i nconsi stenci es anong t he
recollections. . . . None of them seemto
be material. There is a core quality to
this: First, a recognition that there was
sonet hing unusual; second, a recognition

that there was sonething that was not
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properly before them nunmber three, their
recognition that they should put it out of
their deliberations, certain facts and
circunstances . . . . In fact, they
responded —from ny perspective —precisely
the way jurors are supposed to respond

i f they were exposed to extraneous
information, including bringing it to ny
attention . :

The court then reassenbled the jurors, instructed themthat it
was their duty to decide the case based on their "evaluation
only of the evidence that's presented to you here in trial and
not by consi deration of other extraneous matters,"” and | aunched
into a strongly-worded curative instruction.’” At that juncture,
the court undertook a second round of individual voir dire
exam nations, this time focusing on each individual juror's

ability to "put out of [his or her] mnd[] entirely the facts
and circunmstances of the extraneous docunent” so that he or she
m ght decide the case solely on the evidence introduced at

trial. El even of the twelve jurors expressed confidence that

The court stated in pertinent part:

[ T] hr oughout, [|'ve been telling you that you decide
this case solely on the basis of evidence that's
actually presented to you. . . . [ T] his extraneous

document to which you were unfortunately and
i nadvertently exposed which has nothing to do with the
charges in this case, should not be considered a part
of the charges in this case. Your responsibility, as
| said, is to decide this case solely on the basis of
evidence that was presented to you as to Counts 1
t hr ough 6.
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they could function in that pristine fashion and satisfied the
court of their ability to do so. Wthout objection, the court
di sm ssed the | one dissenter. After rejecting the appellant's
chall enges to three additional jurors, the judge directed the
remaining jurors to resune deliberations with a view toward
reaching a verdict. See Fed. R Crim P. 23(Db).

3. The Adequacy of the Trial Court's Handi work. We

now test the trial court's handiwork against the abuse-of-

di scretion benchnark. See Boyl an, 898 F.2d at 262; Hunnewel |

891 F.2d at 961. In this context, however, review for abuse of
di scretion connotes a certain rigor.

As we use the term the abuse-of-discretion standard
enconpasses nultiple layers of inquiry. See Koon v. United
States, 518 U.S. 81, 98-100 (1996). Under it, we accept the
trial court's factual findings only to the extent that they are

not clearly erroneous. United States v. Castro, 129 F.3d 226,

229 (1st Cir. 1997). We next exam ne the legal principles on
whi ch the court prem sed its decision, mndful that an error of

| aw i nvari ably constitutes an abuse of discretion. In re G and

Jury Subpoena, 138 F.3d 442, 444 (1st Cir. 1998). Thi s

particul ar inquiry i s conducted w thout any special deference to

the trial court's views, United States v. Snyder, 136 F.3d 65,

67 (1st Cir. 1998), and extends to the court's application of
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the law to the facts as found. Only then do we ask whet her
given the totality of the <circunstances then and there
obtaining, the sum of the trial court's acts and om ssions
constituted a m suse of its discretion.

Starting fromthis vantage point, we turn first to the

procedure enpl oyed below. For all practical purposes, the | ower

court replicated the Boylan nmodel —a npdel that we previously
have deened "nethodologically sound.” 898 F.2d at 259. The

court engaged counsel for both sides in an ongoing dial ogue
about the nost appropriate way in which to handle the needed
i nvestigation, exam ned each juror tw ce, and pursued no fewer
than eight lines of questioning proposed by defense counsel
The court's probing into the extent of the jurors' exposure to
the extraneous information and its potential inmpact on their
ability to render an inpartial verdict was thorough and
incisive. The court gave the jury clear and enphatic curative
i nstructions. Last — but surely not |east —the court made
explicit findings that are anply rooted in the transcript of the
two rounds of voir dire exam nations and that nmake consi derabl e
sense when scrutinized against the record of the trial as a
whol e.

The appellant raises two specific objections to the

trial court's findings. First, the appellant takes aim at a
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statenment nmade by a retained juror during the second round of
guesti oni ng. When pressed by the judge to expound upon his
comment that "the gravity of the discussion weighs some,"” the
juror responded that: "I believe that the outconme of the trial
and the verdict turns on the very unexpected and serious change
in the evidence presented.” Considered in isolation, that
comment m ght raise a reader's eyebrow —but the coll oquy that
ensued between the judge and the juror makes mani fest that the
juror's remark was not a cause for concern. In that colloquy,
the juror assured the judge that he would not consider the
extraneous material and characterized his earlier statenent as
"a poor choice of words."” Viewed in that light, we do not
believe that the court's decision to retain the juror
constituted an abuse of discretion.

Second, the appellant argues that the court's finding
that the incident yielded no residuumof unfair prejudice failed
to take into account that the jury's exposure to the severed
counts underm ned his principal trial strategy. In this regard,
def ense counsel credibly clained that she had nade a consci ous
decision to avoid any reference to the Niditch incident (which
conprised the subject matter of the three severed counts, see

supra note 1) in order to preclude "opening the door"” to the
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governnment's introduction of "highly charged" evidence rel ated
to that topic.

The problemwi th this argunent is that the i nadvertent
exposure of the jury to the unredacted indictnment did not |ead
to the introduction of any evidence concerning the N ditch
incident, and the court found as a fact that the retained jurors
were fully able to put aside their brief encounter with the
al l egations contained in the severed counts. The fact that the
exposure was to an indictnment, rather than to information of
evidentiary quality, weighs in the governnent's favor. Before
del i berations commenced (and, thus, before any exposure to the
extraneous information occurred), the <court had clearly
expl ained that "[t]he indictnent is the docunent that frames the
i ssues, the charges, the crimnal violations that the Gover nnent
believes it can prove. But . . . the indictnent isn't evidence

It's sinply the docunment that you | ook to to understand
what it is that the Governnent is undertaking to prove in this
case." The court reinforced this instruction by telling the
jurors, after the unredacted indictment surfaced, to "[p]ut
entirely out of your m nd any exposure any of you may have had
to earlier forns of the kinds of charges the Governnment was
t hi nki ng about here."” Appellate courts ordinarily presunme that

ajury will followthe trial judge's specific instructions in a
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crimnal case, e.q., dano, 507 U S. at 740; Houlihan, 92 F.3d

at 1287; Sepulveda, 15 F.3d at 1185, and there is no reason to
abandon that presunption here.

In sum the record reflects that the |ower court
handl ed its investigation into the "jury taint" question with
consummate care. |Its detailed findings and its concl usion that
the jurors' accidental exposure to the unredacted indictment
caused no ineradicable prejudice are fully supportable. I n
words that resonate here, the Smth Court observed that "[d]ue
process neans a jury capable and willing to decide the case
solely on the evidence before it, and a trial judge ever
wat chful to prevent prejudicial occurrences and to determ ne the
ef fect of such occurrences when they happen.” 455 U.S. at 217.
The court Dbelow carried out this mandate to the letter.
Consequently, we hold that the court acted well within the scope
of its discretion in structuring the inquiry into the question
of jury taint, in excusing a single juror, and in concluding

that the remmining jurors' ability to render an inpartial
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verdi ct had not been conpronmi sed.® The appellant received all
the process that was due.
V. THE THREE STRI KES LAW

In this case, the district court invoked the Three
Strikes Law, 18 U.S.C. 8 3559(c), to sentence the appellant to
multiple terns of life inprisonment. The appellant chall enges
t hat determ nation on constitutional grounds. Before addressing
this chall enge, we describe the statutory schene.

The Three Strikes Lawis of relatively recent vintage.
It dictates mandatory life inprisonnent for any person convicted
in a federal court of a "serious violent felony" if, inter alia,
t hat person has been convicted on two or nore prior occasi ons of
"serious violent felonies." Id. 8 3559(c)(1)(A)(i). The

statute characterizes various federal and state offenses as

8Citing Santana, 175 F.3d at 65, and Lacy v. Gardino, 791
F.2d 980, 982-83 (1st Cir. 1986), the appellant posits that
where, as here, extrinsic information is considered by the jury,
harm ess error analysis nust apply. But those cases involved
the jury's consideration of information of evidentiary quality,
and the claim of jury taint arose after trial (when any harm
coul d not be undone). Here, however, the harnl ess-error test is
a poor fit. See supra note 6. The matter cane to the trial
judge's attention before the jury reached a verdict, and the
judge, after due investigation, gave a tinely curative
instruction. Furthernore, the information to which the jury was
exposed was not evidence; the retained jurors warranted that
t hey woul d not consider it; and they added that, in all events,
what they had seen or heard woul d not influence their judgnent.
Under these vastly different circunstances, there 1is no
constitutional error and, hence, no need for harmess error
anal ysi s.
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serious violent felonies. It places three federal robbery
statutes in this category, and, pertinently, adds a generic
definition that enconpasses:

[ Al ny other offense punishable by a maxi num
term of inprisonment of 10 years or nore
that has as an elenment the use, attenpted
use, or threatened use of physical force
agai nst the person of another or that, by
its nature, involves a substantial risk that
physi cal force against the person of another
may be used in the course of conmtting the
of f ense.

ld. 8 3559(c)(2)(F)(ii).

The Three Stri kes Law al so i ncludes a disqualification
provision that offers a crim nal defendant the opportunity to
renove sone crimes that otherw se would qualify as serious
violent felonies (and, therefore, count as "strikes") fromthe
"three strikes" calculation. The disqualification provision
states, in relevant part, that:

(A) Robbery, an attenpt, conspiracy, or

solicitation to commt robbery . . . shall

not serve as a basis for sentencing under

this subsection if the defendant establishes

by clear and convincing evidence that —

(i) no firearmor other dangerous weapon was

used in the offense and no threat of use of

a firearm or other dangerous weapon was

i nvolved in the offense; and

(i1) the offense did not result in death or
serious bodily injury . . . to any person.
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Id. 8 3559(c)(3)(A)(i)-(ii). The disqualification provision
pl aces the burden of proof squarely on the defendant to prove by
clear and convincing evidence that, notw thstanding the
government's allegations, his prior felony convictions do not
constitute qualifying offenses. See id.

In this venue, the appell ant does not quarrel with the
district court's finding that, on their face, the six prior
convictions catal ogued by the governnment constitute "strikes"
under the Three Strikes Law. He does, however, advance two
arguments that inplicate the law s constitutionality. We
consi der these argunents sequentially.

A.  Apprendi.

The appel |l ant contests the power of the court to take
the prior convictions into account, noting that they had neither
been referenced in the indictment nor proven to a jury beyond a
reasonabl e doubt. Thus, his thesis runs, the Suprene Court's

recent decision in Apprendi v. New Jersey, 530 U. S. 466 (2000),

prohi bits the inposition of an enhanced sentence.
This argunment is a non-starter. The core hol ding of

Apprendi is that "[o]ther than the fact of a prior conviction,

any fact that increases the penalty for a crime beyond the
prescri bed statutory maxi num nust be submtted to a jury, and

proved beyond a reasonable doubt." ld. at 490 (enphasis
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supplied). We think the Court neant exactly that —and we have
said so.
We recently considered and rejected a materially

i ndi stinguishable argument in United States v. Gonez-Estrada,

273 F.3d 400, 401 (1st Cir. 2001). We noted there that the
Appr endi Cour t explicitly exenmpt ed sent ence- enhancenent
provi si ons based upon prior crimnal convictions fromthe scope
of its holding. [1d. at 402 (citing Apprendi, 530 U. S. at 490);

see also Al nendarez-Torres v. United States, 523 U S. 224, 226-

27, 247 (1998) (upholding Congress's decision to treat prior
convictions as a sentencing factor rather than an el enent of a
federal crimnal offense). Because we have rul ed unequivocally
that the strictures of Apprendi do not apply to sentence-
enhancenent provisions based upon prior crimnal convictions,

see Gonez-Estrada, 273 F.3d at 401-02; United States v. Terry,

240 F.3d 65, 73-74 (1st Cir.), cert. denied, 121 S. C. 1965

(2001), we reject the appellant's Apprendi -based chal | enge.

B. Shifting of the Burden of Proof.

The appel l ant's second argunment i s nore sophi sticat ed.
He says that 18 U.S.C. 8 3559(c)(3)(A) violates constitutional
due process guarantees because it shifts the burden of proof to
the defendant and requires him to establish by "clear and

convi nci ng" evi dence t hat hi s pri or convi ctions are
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nonqual i fying (and, hence, not countable as "strikes" under the
Three Strikes Law). Refined to bare essence, the appellant's
thesis is that the disqualification provision violates due
process in two related ways: (1) by requiring the defendant to
prove that previous offenses are nonqualifying, and (2) by
requiring that he do so under a heightened standard. These

constitutional clainm engender de novo review. United States v.

Zorrilla, 93 F.3d 7, 8 (1st Cir. 1996); United States .

Gfford, 17 F.3d 462, 471-72 (1st Cir. 1994).

Qur starting point is the Court's decisionin Patterson
v. New York, 432 U S. 197 (1977). There, the defendant
chal l enged a New York |law that permtted a person accused of
murder to invoke the affirmative defense of "extrene enotional
di sturbance” to mtigate the charged crime to mansl aughter. 1d.
at 198-99 & nn.2-3. The New York crim nal code assigned to the
def endant the burden of establishing the "extrenme enotiona
di sturbance" defense by a preponderance of the evidence. [d. at
200. The defendant failed in his effort to mtigate the charge
agai nst him and appeal ed his nurder conviction on the ground
that the burden-shifting conmponent contravened due process.

Noting that it was well within the state's power to
crimnalize intentional killings and nete out substanti al

puni shnent to individuals convicted of such crines, the Suprene
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Court enphasi zed that, incident thereto, the state had the power
to recogni ze factors that mtigated the degree of crimnality or
puni shnent. 1d. at 209. As a logical consequence, the state
was entitled to "assure itself that the [mtigating] fact has
been established with reasonable certainty" by requiring the
def endant to prove such a fact by a preponderance of the
evi dence. Id. Thus, as long as the state has proven all
elements of the <crime beyond a reasonable doubt, its
reall ocation of the burden of proof in an affirmative defense
did not violate due process. See id. at 205-06.

Whereas Patterson raised his affirmative defense at
trial, the Three Strikes Law cones into play at the sentencing
stage of a crimnal proceeding. But this is a distinction
wi thout a difference: the sentencing process is surely no nore
exacting than the process of establishing guilt. It therefore
stands to reason that Patterson applies with equal force to
burden-shifting affirmative defenses mnade available at the

sentencing stage of crimnal proceedings — and that such a

par adi gmdoes not offend the Constitution. Accord United States
v. Wcks, 132 F.2d 383, 389 (7th Cir. 1997) ("If Patterson
al l ows such a result even at the stage of the trial where guilt

or innocence is decided, it follows that due process does not

-42-



prohi bit the kind of affirmati ve defense at the sentencing stage
found in 8§ 3559(c)(3)(A).").

An equally germane consideration is that antecedent
"strikes" that factor into the Three Strikes calculation take
the form of prior convictions. The Supreme Court has upheld a
state sentence enhancement provision requiring a recidivist
def endant to shoul der the burden of proof of establishing the

invalidity of prior convictions. Parke v. Raley, 506 U S. 20,

34 (1992). The Court reasoned that the "'presunption of
regularity’ that attaches to final judgnments"” nmade it
appropriate to assign a proof burden to the defendant. |d. at
29. Li ke the contested state statute in Parke, the Three
Strikes Law initially presumes that prior convictions falling
under one of the statutorily enunmerated definitions are valid,
18 U.S.C. 8 3559(c)(1)-(2), and then provides the defendant with
t he opportunity to disqualify the convictions, id. 8 3559(c)(3).

Taken together, Patterson and Parke convince us that
a paradigm that allows the defendant to raise an affirmative
def ense during the sentencing phase of crim nal proceedi ngs, but
then shifts the burden of proof to himto establish the defense,
does not violate due process. Nor is this an eccentric view of
the |aw several other courts have reached this sane

concl usion. See United States v. Gatewood, 230 F.3d 186, 189-90
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(6th Cir. 2000) (en banc), cert. denied, 70 U S.L.W 3443 ( No.

01-7283) (Jan. 14, 2002); United States v. Ferguson, 211 F.3d

878, 887 (5th Cir.), cert. denied, 531 U S. 909 (2000); United

States v. Smth, 208 F.3d 1187, 1190 (10th Cir. 2000); United
States v. Kaluna, 192 F.3d 1188, 1196 (9th Cir. 1999) (en banc);
W cks, 132 F.2d at 389.

The appellant's rel ated asseveration is that section
3559(c)(3)(A)'s placenent of a heightened evidentiary burden on
crim nal def endants — <clear and convincing evidence —
contravenes their right to due process.® This asseveration also
| acks force.

It is transparently clear that Congress had the power
to enact a law that mandated life inprisonnment for recidivist
felons who commtted a series of serious violent felonies or
drug of fenses. Although it was not constitutionally required to
do so, Congress thought it efficacious to include a provision
t hat exenpted a particul ar subset of offenses fromconsi deration
as "strikes." Gven that Congress was under no obligation to
provi de defendants with such a dispensation in the first place,
there is no principled reason why Congress could not craft such

a provision in the manner that it deenmed appropriate. See

Interestingly, the appellant offers no enlightenment as to
how, if a heightened standard did not obtain, he m ght be able
to "disqualify" any or all of his six prior convictions.
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Gat ewood, 230 F.3d at 191. As the Sixth Circuit astutely

observed:
| f Congress can choose whether or not to
provide a defense, it follows that the
burden of proof Congress places on such a
def ense cannot be unconstitutional. .
It is the prerogative of the |egislative
branch to determ ne whether a recidivist
def endant I's subject to an enhanced
statutory punishment and what, if any,
affirmative def ense applies after a
def endant has previously been adjudged
guilty.

Id.

The appel |l ant avers that Cooper v. Oklahoma, 517 U. S.
348 (1996), conpels a different conclusion. W do not agree.
Cooper involved a constitutional challenge to an Okl ahoma | aw
that presumed a crimnal defendant conpetent to stand trial
unl ess she nustered <clear and convincing proof of her
i nconpet ence. Id. at 350. A unani nous Supreme Court struck
down the law on the ground that the heightened evidentiary
standard viol ated due process. 1d. at 369. Starting with the
bedrock principle that the state can try only a conpetent
crim nal defendant, the Court ruled that this principle trunmped
the state's interest in ensuring the efficient operation of its
crimnal justice systemthrough the application of a heightened

standard of proof. [d. at 367.
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The conpetency statute that the Cooper Court annull ed
is clearly distinguishable from the disqualification provision
in the Three Strikes Law. The crux of the matter is that a
crimnal defendant has a fundamental constitutional right not to
be forced to stand trial while inconpetent — but he has no
conparable right to a statutorily created affirmative defense.

See Gatewood, 230 F.3d at 191 ("There is no fundanmental

constitutional right to avoid an enhanced sentence based on
prior convictions sinply because the prior convictions were
nonviolent."). The Cooper Court drove honme that precise point
by expressly distinguishing the Okl ahoma conpetency provision

fromthe statutorily created affirmati ve defense addressed and

approved in Patterson. See Cooper, 517 U S. at 367-68 ("Unlike
Patt erson, which concerned procedures for providing a statutory
def ense, we consider here whether a State's procedures for
guar anteeing a fundanental constitutional right are sufficiently
protective of that right.").

That gets the grease from the goose. Since the
disqualification provision in the Three Strikes Law is
functionally equivalent to the statutory affirmative defense
di scussed in Patterson, the holding in Cooper is inapposite
her e. It follows inexorably that the burden placed upon

crimnal defendants to establish by clear and convincing
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evi dence that their prior convictions are nonqualifying of fenses
pursuant to 18 U S.C. 8§ 3559(c)(3) is not inconpatible wth due

process. Accord Gatewood, 230 F.3d at 191; Ferguson, 211 F.3d

at 887.
V.  CONCLUSI ON

W need go no further. Havi ng canvassed the
appel l ant's asseverational array and rejected his sundry cl ai ns

of error, we affirmthe judgnment bel ow

Affirned.
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