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BOWNES, Senior Circuit Judge. Def endant - appel | ant

Davi d Forsyth Johnstone appeals fromhis conviction and sentence
for unl awful reentry into the United States follow ng
deportati on. Johnstone was deported after his state-court
conviction for forgery in Colorado, which the district court
deenmed an aggravated felony for purposes of enhancing his
federal sentence. He now contends that he received inadequate
assi stance of counsel in the Col orado proceedi ngs and that the
forgery should not be considered an aggravated felony. We
affirm
| . BACKGROUND

I n 1998, Johnstone, a British subject, stole a credit
card and used it to pay for a Colorado rafting trip for hinself
and two friends. Johnstone was charged in state court wth
forgery, a Class 5 felony wunder Colorado law, crimna
i npersonation, a Class 6 felony; and unauthorized use of a
financial transaction device. He pled guilty to the forgery
charge i n exchange for the state’ s dism ssal of the unauthorized

use charge. Johnstone received a sentence of one year in prison



on the forgery charge.! Follow ng his guilty plea, Johnstone was
deport ed.

He later reentered the United States without having
applied to do so. On March 13, 2000, a detective with the
Waterville, Maine Police Departnment contacted the United States
| mm gration and Naturalization Service and reported that
Johnstone was suspected of fraud in Waterville. Johnst one
falsely clainmed in | oan applications to a Watervill e bank and a
credit union that he received a nonthly pension fromthe United
States Marine Corps. He also used false Social Security nunbers
when he opened accounts at three Waterville financial
institutions.

Johnstone was charged in a single-count indictnment and
a two-count information with reentering the United States after
havi ng been deported, 8 U S.C. 8§ 1326(b)(2); providing false
statenents in |l oan applications to a credit union and a bank,
18 U.S.C. §8 1014; and with use of fal se Social Security nunbers,
42 U.S.C. 8§ 408(a)(7)(B).

On June 20, 2000, Johnstone first appeared before the

district court for entry of pleas of guilty to the indictnent

The forgery sentence apparently ran consecutively with a
one-year sentence inposed on the crimnal inpersonation charge,
resulting in a sentence totaling two years. Only the forgery
sentence is relevant to this appeal, since it is the basis for
t he aggravated felony sentence enhancenent.
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and the information. The court explained to Johnstone the
ri ghts he would give up upon his waiver of indictnment and pl eas
of quilty. The court accepted the waiver of indictnent, and
Johnstone entered his guilty pleas. When he stated that he was
unaware that the penalties for the three offenses could be
i nposed consecutively, the court suspended the proceedi ngs.

On July 10, 2000, the plea hearing resuned. Again, the
court explained to Johnstone the rights he would waive. This
ti me, Johnstone stated that he understood that he was exposed to
maxi mumterns of inprisonment of twenty years on the inmgration
charge and thirty years on the fal se statenents charge, which
coul d be inposed consecutively.

On COctober 25, 2000, the court conducted a presentence
conf erence. Johnstone contended that his Col orado counsel
failed to advise himof his right to consular notification and
of the effect that the guilty plea would have on his alien
status, hence providing ineffective assistance. He stated that
he had obtained new counsel in Colorado to attack his state-
court conviction, and noved to withdraw his plea for the limted
pur pose of obtaining post-conviction review.

The district court stated that Johnstone was convi ct ed
of an aggravated felony at the time of his deportation. It

concluded that it was irrel evant whet her t he Col orado convi cti on
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was | ater vacat ed. Additionally, the court determ ned that
Johnstone’s Col orado counsel’s alleged failures did not anount
to ineffective assistance of counsel. Thus, nothing prevented

the court fromrelying on the Col orado conviction to support the

enhancenent of Johnstone’s federal sentence for illegally
reentering the country. Accordingly, the court denied his
nmotion for a partial withdrawal of his guilty plea. It offered

hi mthe opportunity to file a notion to conpletely withdraw his
pl ea, whi ch Johnstone did not do.
The court al so found that the Suprene Court’s deci sion

in Apprendi v. New Jersey, 530 U.S. 466 (2000), did not help

Johnst one. It held that Apprendi did not apply to this case
because the application of the sentencing enhancenent under
section 1326(b)(2) did not increase his maximum statutory
penalty beyond that contenplated by his plea agreenent and
guilty pl ea.

On Novenber 7, 2000, the district court held a
sentenci ng hearing. Under U S.S.G 8§ 2L1.2(a), the base offense
level for illegally reentering the United States was eight.
Si xteen |evels were added pursuant to section 2L1.2(b)(1)(A)
because Johnstone had been deported after conviction for an
aggravated felony, i.e. the Colorado forgery conviction. Credit

for acceptance of responsibility reduced the total offense | evel
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to twenty-one. The court calculated eight crimnal history
poi nts, which resulted in a guideline sentencing range of fifty-
seven to seventy-one nonths.?

The court consi dered each of Johnstone’ s asserted bases
for a dowmward departure from the guideline sentencing range.?3
The court found no justification for departing from the
gui deline range, noting that “nothing . . . takes this case out
of the heartland.”

The governnment recommended a downward departure under
US S G § 5KL1.1, for Johnstone’'s cooperation wth the
prosecution, and reconmmended a sentence of fifty-one nonths in
prison. The court allowed the governnment’s notion and i nposed
a sentence of forty-five nonths' inprisonnment on the reentry
charge. Concurrent sentences of nine nonths were inposed for

the false statenment charge and for the charge of using false

°The fal se statenment offenses were grouped under U. S S G
8§ 3D1.2(b) with a total offense |evel of seven. The of fense
| evel of seven and the previously calculated Crimnal History
Category of 1V yielded a guideline sentencing range of eight to
fourteen nont hs.

SSpecifically, Johnstone asserted that the facilities in
federal prison were inadequate to treat his nedical condition
t hat the aggravated fel ony enhancenment for the Col orado forgery
overstated the seriousness of his crimnal history; and that he
had reentered the country to assist in the support of his wfe,
a college student in Mine.
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Social Security nunbers. The court further ordered that
Johnst one pay $2,006 in restitution to Key Bank.
1. DI SCUSSI ON
Johnstone first argues that the district court erred
as a matter of lawin increasing his sentence on the ground t hat
t he Col orado conviction constituted an aggravated felony. W

reviewthis contenti on de novo. United States v. Luna-Di az, 222

F.3d 1, 3 (1st Cir. 2000).

For the crinme of reentering the United States foll ow ng
deportation, 8 U.S.C. 8 1326(b)(2),* the sentencing guidelines
i ncrease the base offense | evel fromeight to twenty-four if the

def endant was renmoved or deported after conviction of an

4Section 1326 reads, in pertinent part, as foll ows:
any alien who--

(1) has been denied adm ssion, excluded, deported, or

renoved or has departed the United States while an

order of exclusion, deportation, or renoval IS

out -standi ng, and thereafter

(2) enters, attenpts to enter, or is at any time found

in, the United States, unless . . . the Attorney
General has expressly consented to such alien's
reapplying for admssion . . . shall be fined under
Title 18, or inprisoned not nore than 2 years, or
bot h.

Subsection(b)(2) increases the maxi mum statutory penalty from
two to twenty years for any alien described in subsection (a)
“whose renoval was subsequent to a conviction for conm ssion of
an aggravated felony . ”
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“aggravated felony.” U S.S.G 8§ 2L1.2(b)(1)(A). The comentary
to this section defines "aggravated felony" by reference to 8
U S C 8§ 1101(a)(43), id., cnt. n.1, which includes “an of fense
relating to . . . forgery . . . for whhich the term of
i nprisonment is at |east one year . . . .7 8 USC 8
1101(a)(43)(R).°®

Johnst one was deported follow ng a 1998 conviction for
forgery, which Colorado | aw categorizes as a Class 5 felony and
whi ch carries a maxi mumprison termof three years. Johnstone’'s
actual sentence was one year. There is sinply no question that
t he Col orado conviction was an aggravated felony within the
plain | anguage of section 1101(a)(43)(R). Therefore, the
district court did not err when it increased Johnstone’ s base
of fense |l evel to twenty-four under U S.S.G 8 2L1.2(b)(1)(A).

Second, Johnstone renews his contention that his
counsel did not advise him of the Vienna Convention or the
possibility of deportation, and that therefore he received
ineffective assistance of counsel. He has challenged his
Col orado conviction on these grounds. At the very |east,

Johnstone urges, this court should vacate his sentence unti

SJohnstone also contends that the facts on which his
conviction was based anount only to petty larceny at npbst, not
forgery. For the reasons explained infra, we cannot
collaterally review the Colorado court's conviction.
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post-conviction review is conplete. W review the |egal
determ nation of the guidelines' neaning and scope de novo.
Luna- Di az, 222 F.3d at 3.

Qur holding in Luna-Diaz, id. at 4, forecloses this

col lateral attack on the state court conviction. There, we held
that the plain |language of 8 U.S.C. 8 1326(b) and U.S. S G
8§ 2L1.2(b) required the inposition of the sixteen-Ievel
enhancenent based on even a vacated conviction of an aggravated
felony. As long as the renoval occurred after the conviction,
a conviction that is later vacated can serve as an “aggravated
felony” under 8 U . S.C. 8§ 1326(b)(2). "By all indications, the
relevant tinme under the statute is the nonent of renoval, not of
sentencing." ld.

Accordingly, the future status of Johnstone's forgery
conviction is irrelevant to the guideline enhancenment. Even if
Johnst one recei ved i neffective assi stance of counsel in Col orado
and his forgery conviction is vacated, his federal sentence is
unaffected. We conclude that the district court did not err in
denying Johnstone’s motion to withdraw his guilty plea and
continue sentencing pending resolution of his post-conviction
chal l enge to his Col orado forgery conviction.

Third, Johnstone argues that the district court erred

in not submtting the sentencing enhancenent to a jury. He
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contends that wunder Apprendi, he is entitled to a jury
det erm nati on of whether he was deported foll ow ng an aggravat ed

fel ony conviction. See Apprendi, 530 U.S. at 490 (jury nust

determ ne beyond a reasonable doubt facts that "increase the
prescri bed range of penalties to which a crimnmnal defendant is
exposed").

No Apprendi violation occurs, however, when the
district <court sentences a defendant below the statutory
maxi mum even if a fact determined by the court under a
preponder ance standard | engthens the sentence inposed. United
States v. Robinson, 241 F.3d 115, 119 (1st Cir. 2001) (court's
findi ngs under preponderance standard concerning drug anount,
whi ch increased appellant's sentence, did not violate Apprendi
because sentence inposed was |less than default statutory
maxi mum . Here, the applicable statute set forth a nmaxi mnum
sentence of twenty years for the unlawful reentry charge. 8
U S.C. 8 1326(b)(2). The plea agreenent and hearings nake cl ear
that Johnstone fully understood that he faced that maxinmm
penal ty. The actual sentence inmposed by the district court,

even with the enhancenent, was forty-five nonths, well under
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t hat maxi num  Accordingly, the district court correctly held

t hat Apprendi does not apply. See Robinson, 241 F. 3d at 118-19.°

Finally, Johnstone contends that the district court
erred in declining to award a downward departure on the grounds
of his nmedical condition, the purported overstatenment of the
seriousness of his crimnal history, and/or his notive in
returning to the United States. The court of appeals has no
jurisdiction, however, toreviewa district court’s deci sion not

to depart downward unless the district court msunderstood its

authority to do so. United States v. Ol ando-Fi gueroa, 229 F.3d
33, 49 (1st Cir. 2000). The record does not reflect any such
m sunder st andi ng on the part of the district court. Rather, the
court stated that each ground was “properly within [the court’s]
authority to consider as a basis for downward departure,” and
t hat whether to depart would be “a matter of [the court’s] own

judgnment and discretion.” Accordingly, we may not review the

Mor eover, by its express ternms, Apprendi concerns only
sentencing facts "[o]ther than the fact of a prior conviction.
.7 530 U.S. at 490. Here, Johnstone’s maxi num sentence for
his offense increased to twenty years solely because of his
deportation following his prior <conviction in Colorado.
Therefore, although we need not decide this issue today, we
doubt that Apprendi applies to Johnstone’'s case for the
addi ti onal reason that the increase in his maxi mum sentence was
due to a prior conviction. See United States v. Pacheco-Zepeda,
234 F.3d 411, 415 (9th Cir. 2000).
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district court’s rejection of Johnstone's requests for downward
departures.”’

The conviction and sentence are affirned.

‘I'n addition, Johnstone nmakes two nore cursory argunments,
nei t her of which have nerit. First, he contends that the fel ony
conviction is an elenment of a section 1326 offense, and thus
shoul d have been separately set forth in the indictnent and
submtted to the jury. The Suprene Court has held, however
that section 1326(b)(2) is nmerely a sentencing factor, not a
separate crim nal offense. Al nendarez-Torres v. United States,
523 U. S. 224, 235 (1998). Second, Johnstone argues that the
sentenci ng enhancenent violates the Eighth Amendnent to the
United States Constitution; because he apparently did not nake
this argunent below, we reviewonly for plain error. Under that
standard, we conclude that Johnstone has not shown the kind of
"gross disproportionality” between the gravity of the crimnal
conduct and the severity of his sentence that an Eighth
Amendnent chal l enge requires. United States v. Cardoza, 129
F.3d 6, 18 (1st Cir. 1997). Ot her courts have rejected such
chal | enges of much | onger sentences under section 1326(b). See,
e.g., United States v. Cardenas-Alvarez, 987 F.2d 1129, 1134
(5th Cir. 1993) (100-nmonth sentence); United States v. Cupa-
GQuillen, 34 F.3d 860, 865 (9th Cir. 1994) (100-nonth sentence).
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