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CYR, Senior Circuit Judge. Plaintiff R ta Nethersole

appeals from the district court judgnent which dism ssed her
section 1983 clains against her enployer, the University of
Massachusetts ("UMass"), following her transfer to a new

adm ni strative position. See 42 U. S.C. § 1983; infra note 3.

I
BACKGROUND

In 1995, UMass appointed Nethersole, an African-
Anmerican, as its state-w de associ ate vi ce-president for student
affairs. As such, she was responsi bl e, anong other things, for
pronoting faculty/student diversity. During her early tenure,
a UMass credit card disappeared. Subsequently it was used,
wi t hout authorization, by a person whose identity renains
unknown, to purchase a |aptop conputer. The UMass police
| aunched an investigation.

Not | ong after the credit card fraud, UMass revised its
adm ssions policies (e.qg., by heightening GPA requirenents and
elimnating special adm ssions programns). Al t hough the newly
appoi nted UMass President, WIIliam Bul ger, voiced approval of
the revised policies, sone mnority faculty nmenbers reacted with
expressions of concern that mnority-student recruitnment and
adm ssions would be adversely affected. Net her sol e conveyed

t hese concerns to her supervisor, Vice President Joseph Deck,



who warned her not to air her opinions. Later, Deck accused
Net hersole of |eaking information to opponents of the new
adm ssi ons policies.

On April 1, 1996, Nethersole invited mnority faculty
and staff to nmeet and "di scuss rel evant issues and concerns and
perhaps establish an action plan which will relate to our
coll ective needs."” The neeting took place on April 11. The
followi ng day, Nethersole transmtted an e-mail nmenmorandum to
Uvass Executive Vice-President Janes Julian, requesting that
UVass President Bulger meet with the mnority faculty caucus to

di scuss their concerns regarding, 1inter alia, the UMass

adm ssions and diversity policies.? Later in April, UMass

1'n pertinent part, the Nethersol e nenorandum st at ed:

The University Caucus of Color, a group of
faculty and staff of col or, have requested a
meeting wth the president and five
chancel | ors. We hope that this neeting
could be a conversation [in] which the
concerns of the community of color can be
detailed to the president and responded to
by the president and chancellors. Those
concerns include the issues of diversity
among the University |eadership[,], .
University admi ssion policies,
responsibility for diversity concerns .
within the President's O fice, Affirmtive
Action, the report of the Massachusetts
Association of Scholars, Ethnic Studies
prograns, etc. | envision that this neeting
would take approximately two hours and
i nvol ve twenty-five canpus representatives.
The Caucus would I|ike to schedule the
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i nformed Net hersol e's counsel that it was considering whether to
term nate Nethersole's enploynment "for cause,” ostensibly a
veil ed reference to her suspected involvement in the Novenber
1995 credit card fraud and rel ated conputer theft.

Thereafter, on Septenber 26, 1996, UMass Vi ce- Presi dent
St ephen Lenhardt advised Nethersole in witing that she was to
be term nated, based on "credi bl e evidence" derived through an
ongoi ng investigation by the UMass police, that she had been
involved in the Novenber 1995 credit card fraud.? Lenhardt
i nformed Nethersole that the charges against her were to be
aired at a preterm nation hearing, which was subsequently held
on October 4, 1996.

On Novenber 22, 1996, Lenhardt sent Net hersol e anot her
| etter, advising that notw thstandi ng "numerous concerns over

t he past nonths regarding [her] conduct,” UMass was rescinding

its termnation decision "at this tinme," and reassigning her to
its UMass-Boston canpus as the Assistant Dean of Graduate
Studies, with no reduction in salary. (Enphasis added.) The

Lenhardt letter neither nentioned nor described the findings

nmeeting for the early part of the day.

°The only "credi ble evidence" described in the Lenhardt
letter was the assertion that Nethersole had assured the UMass
police that though she did not steal the credit card, she knew
who did, yet refused to identify the culprit.
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resulting fromNethersole’s preterm nation hearing. Nethersole
regarded the announced transfer as a denotion.
I n due course, Nethersole instituted the present action

against, inter alios, UMass and its Board of Trustees, as well

as Bul ger, Julian, and Lenhardt, claimng that her November 1996
transfer to UMass-Boston constituted (i) retaliation for
exercising her First Amendnment right to free speech, see U.S.
Const. amend. |, and (ii) a deprivation of her Iliberty or
reputational interest, wthout due process of law, see id

amend. XIV. Additionally, Nethersole alleged that certain press
comments were defamatory, hence actionable under state |aw.

In due course, the district court dismssed all the
federal clains, pursuant to Federal Rule of Civil Procedure
12(b)(6). Finally, the state-|aw defamation clai mwas di sm ssed
due to lack of supplenental jurisdiction, see 28 US.C 8§
1367(c)(3), and Nethersol e appeal ed.

I

DI SCUSSI ON

Net hersol e contends that the anended conpl ai nt states
an actionable First Amendnent violation, under section 1983, in

that it alleges retaliation for her exercise of free speech



viz., the April 12, 1996, nenorandum to Janes Julian.® She
points to the suspicious circunstance that, within weeks of her
menor andum  her attorney received notice that UMass was
considering whether to term nate her enploynent "for cause."
She reasons that notw thstanding the Uvass attenpt, sonme seven
nonths |ater, to predicate its term nation decision upon her
all eged conplicity in the Novenber 1995 credit card fraud, the
tenporal proximty alone provides a sufficient circunstantia
causal |ink between her exercise of free speech and the ensuing
transfer. We agree.

We review the Rule 12(b)(6) ruling de novo, accepting

all factual allegations in the conplaint and drawing all

reasonabl e inferences in Nethersole's favor. See Alternative

Enerqy, Inc. v. St. Paul Fire and Marine Ins. Co., 267 F.3d 30,

33 (1st Cir. 2001). The dismssal is to be affirmed "only if,
under the facts alleged, [Nethersole] cannot recover on any

viable theory." Blackstone Realty LLC v. EDIC, 244 F.3d 193,

197 (1st Cir. 2001) (citation omtted).

3See Kelley v. LaForce, 279 F.3d 129, 134 (1lst Cir. 2002)
("Section 1983 provides a cause of action for . . . noney
damages from a defendant who acted under color of state lawto
deprive plaintiff of a right guaranteed by the Constitution or
by federal law. "); Cont'l Cas. Co. v. Canadian Universal Ins.

Co., 924 F.2d 370, 377 (1st Cir. 1991) (observing that UMass is
a "state actor," hence subject to suit under § 1983).
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Three i nquiri es must be undertaken i n assessi ng whet her
t he chal | enged enpl oynent acti on contravened the First Amendment
right to freedom of speech: whether (i) the speech Nethersole
engaged in can be considered that of a public enployee on a
mat t er of public concern, or nerely related to matters primarily
of concern to enployees (e.qg., internal working conditions);
(ii) Nethersole's interest in speaking, as well as the public
interest, outweigh any legitimte governnmental interest in the
efficient performance of its public function; and (iii) the
speech was either a motivating or substantial factor in the

adverse enploynment action. See Padilla-Garcia v. Quillerno

Rodri quez, 212 F.3d 69, 78 (1st Cir. 2000); see also O Connor V.

St eeves, 994 F. 2d 905, 911-13 (1st Cir. 1993).4 Unlike the first
two criteria, which often involve issues of |aw amenable to

resolution by the court, see Connick v. Myers, 461 U S. 138, 148

n.7 (1983); Pickering v. Bd. of Educ., 391 U S. 563, 568 (1968);

O Connor, 994 F.2d at 912; Gornman-Bakos v. Cornell Coop

Ext ensi on of Schenectady Cty., 252 F.3d 545, 557 (2d Cir. 2001),°

“UMass does not contend that Nethersole did not adequately
all ege that her transfer was sufficiently "adverse" to state an
actionable First Amendnent retaliation claim

SUMass argues on appeal that Nethersole's April 1996 nmeno
was not "protected speech,” as a mtter of law, since it
contained sinply a routine scheduling request for a neeting with
Presi dent Bul ger, and al though Nethersole and her caucus m ght
have engaged in protected speech at such a neeting, her nmeno did
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the "causation" or "notivation" element normally presents a

factfinding responsibility for the jury. See O Connor, 994 F. 2d

at 913; Shands v. City of Kennett, 993 F.2d 1337, 1343 (8th Cir.

1993).

The district court dism ssed the amended conpl ai nt due
to its failure sufficiently to allege that Nethersole's
opposition to the new Uvass adni ssions policies was a notivating
factor in the later UMWass decision to relieve her of her
position as the associate vice-president for student affairs
responsi ble for pronoting faculty/student diversity. As the
rationale for its Rule 12(b)(6) dism ssal, the district court
pointed to the seven-nonth | apse between the April nmenorandum
Net hersole transmitted to Julian and her ensuing transfer in
Novenber .

In section 1983 cases asserting a First Amendnent
claim the plaintiff need only allege facts sufficient to

enabl e a reasonable inference that the enployer retaliated, at

not address the substance of their "concerns." W disagree.
G ven the context of the recent changes in the UMass adm ssi ons
policies, as well as Nethersole' s alleged vocal opposition to
t he changes, the reference in the April 1996 neno to the
caucus’s "concerns" with faculty/student "diversity" arguably
i nplied continuing opposition to the new UMass policies, thereby
possibly inplicating a matter of public concern. See supra note
1. We need not resolve the issue here. It suffices that, at
the Rule 12(b)(6) stage, the facts alleged in the Nethersole
conpl aint support a reasonable inference that she engaged in
constitutionally protected speech.
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| east in part, in response to constitutionally protected speech.
Once the plaintiff alleges —and thereafter proves —that such
retaliation was "a" notivating factor, the burden shifts to the
def endants to denonstrate, by a preponderance of the evidence,
that the adverse enploynent action would have obtained
regardl ess of the protected conduct engaged in by the plaintiff;
e.qg., here, by reason of the suspicions relating to the Novenber

1995 credit card fraud. See M. Healthy City Sch. Dist. Bd. of

Educ. v. Doyle, 429 U S. 274, 287 (1977); Beattie v. Madison

Cty. Sch. Dist., 254 F.3d 595, 601 (5th Cir. 2001). The
allegations in the amended Nethersole conplaint nmeet that
m ni mal pleading standard, entitling Nethersole to conduct
di scovery regarding the section 1983 causation el ement.

First, we assess the April 1996 Nethersole nenmo in the
context of the events which allegedly preceded it, particularly
her discussions with Vice President Deck, and Deck's explicit
warning that Nethersole refrain from voicing publicly her
concerns regarding diversity. Further, Deck questioned
Net hersole’s loyalty as a team pl ayer, charging that she | eaked
information to opponents of the new adm ssions policies

supported by incom ng President Bulger.?® Thereafter, UMass

fUMass contends on appeal that these allegations are
irrelevant to the retaliation claim since Deck was no | onger
vi ce-president for academ c affairs at the tinme Nethersole was
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excl uded Nethersole from all policymaking discussions relating
to the new adm ssions policies, even though faculty/student
di versity issues constituted a prinme focus of her enploynent.
Second, although seven nonths passed between the April
meno and Nethersole's transfer, at the prelimnary Rule 12(b)(6)
stage in the proceedings the tenporal disparity does not conpel
t he conclusion, as a matter of law, that Nethersole’' s diversity

concerns could not have played sonme role in the UMass deci sion

to repl ace her as associ ate vice-president for student affairs,
a position which specifically entailed responsibility for
di versity issues. Not wi t hst andi ng unsubstanti ated accusati ons
that Nethersole was conplicit in the conputer theft, which
arguably would have nmade her unfit for any position at the
uni versity —rather than a nere job transfer —UMass transferred

Net hersole from a position in which she was directly involved

with diversity policy to a nore peripheral position outside the
president’s office. Thus, the thematic |link between the

substance of Nethersole's speech and the particular corrective

transferred, thus could not have participated in the transfer
deci sion. W disagree. Although ultimately this may prove to
have been a valid reason to dism ss Deck as a party defendant,
it does not necessarily followthat discovery could not disclose
t hat Deck recorded or otherwi se reported these encounters with
Net hersole to other UMass officials, and that any such reports
| ater notivated others to target Nethersole for investigation by
the UMass police and/or to denote her.
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action taken by UMass di mi ni shes the evidentiary significance of
the seven-nmonth tine |apse, especially since UMass noted in

Novenmber 1996 that its concerns with Nethersole had extended

"over the past nmonths."” (Enphasis added.)
Furt her, the Nethersole conplaint all eged no
uninterrupted seven-nonth retaliatory |apse. Rat her, it

asserted that, within a matter of weeks follow ng Nethersole's
April 1996 nmeno, UMass announced that it was considering
term nating her enploynent. "[C]lose tenporal proximty between
two events may give rise to an inference of causal connection.”

Hodgens v. Gen. Dynam cs Corp., 144 F.3d 151, 168 (1st Cir.

1998). Although the ostensible basis for the UMass announcenent
related to the UMass police investigation into the November 1995
conputer theft, Nethersole's ongoing opposition to the new
adm ssions policies represents a potential intervening cause.

See Springer v. Seaman, 821 F.2d 871, 876 (1st Cir. 1987)

(noting that proximte causation issue in § 1983 action,
including wviability of asserted superseding causes for
enpl oynment deci sion, nornmally generates jury issue). I n

reviewing a Rule 12(b)(6) dism ssal, we may neither ignore the

al |l egation of tenporal proximty, nor presune that it is a nmere

coi nci dence.
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Finally, although UMass clainms that its enploynment
action was notivated solely by Nethersole’s conduct in relation
to the conputer theft investigation, the amended conpl aint
guestions UMass’s credibility in this regard. UVass first
announced Nethersole's termnation in Septenber 1996, due to
"credi bl e evidence" that she was involved in the conputer theft.
Nevert hel ess, two nonths |ater, w thout releasing any findings
arrived at during her preterm nation hearing, UVass inplicitly
acknow edged that the evidence disclosed at the term nation
hearing was insufficient to warrant term nation, while vaguely

stating that it had "numerous concerns over the past nonths

regardi ng [ Nethersole s] conduct,” and inplicitly threatening
her with future term nation (viz., "the University has deci ded
not to termnate you at this tinme") (enphasis added).

Among the inferences arguably suggested by these
al l egations are the following: (i) UMass trunped up the credit
card fraud charges as a cover for its attenpted First Amendment
retaliation; (ii) its lingering "concerns" included Nethersole's
propensity to question the existing UMass diversity policies;
and (iii) the UMass threat, along with her transfer to a
position which no |onger involved diversity matters, were
designed to chill future protected speech by Nethersole on these

matters. Absent an opportunity to conduct appropriate
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di scovery, however, the paper trail UMass created i n docunenting
the UMass police investigation, as well as its preterm nation
deci si onmaki ng process, remain within the control of UMass.
Gven the facts alleged in the conplaint, we
understand the district court's inclination to believe that the
strength of Nethersole's First Amendnent claim is open to
consi derabl e doubt, especially as concerns the causation
el ement . Neverthel ess, a conplaint need not set forth all
evidentiary facts, given that discovery proceedings my yet
prove fruitful. Thus, while appellees may well decide to submt
a summary judgnent motion following further proceedings on
remand, at the present stage of the proceedings, the dism ssal

for failure to state a claimwas inappropriate.”’

‘Net hersol e also appeals from the district court order
disallowng the claim that she was deprived of a Iliberty
interest, w thout due process of |law, due to the UMass deci sion
to transfer her to another position on account of the credit
card fraud charges, which she says were fal se. Al t hough the
claim was properly dism ssed for nunmerous other reasons, see,
e.qg., Beitzell v. Jeffrey, 643 F.2d 870, 879 (1st Cir. 1981)
(noting that even where enployer seeks to deprive plaintiff of
property or liberty interest, due process is satisfied where
plaintiff is accorded a hearing and an "opportunity to clear
[ her] name"), we sinply note that Nethersole did not all ege that
UVvass ever dissen nated, to other persons, the Septenmber and
Novenber 1996 letters in which it described the charges and the
pur ported grounds for her term nation and/or job transfer. See
Har demon v. City of Boston, 144 F.3d 24, 28 (1st Cir. 1998)
("Not only nmust there be a creation of false information by the
enpl oyer, there al so nust be a dissem nation of that infornmation
by the enpl oyer before there is a depreciation of an enpl oyee's
liberty interests. . . . The protection of liberty interests is
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The district court order dism ssing the First Amendnent
claim in the anended conplaint, and disnm ssing the state-|aw
clainms for lack of supplenental jurisdiction, is hereby vacated
and the case is remanded for further proceedings on all such
clainms, consistent with this opinion. The order disnissing the
due process claimin the anended conplaint is affirmed. Cost s
to appell ant.

SO ORDERED

[not] violated [] by the presence of adverse information in a
personnel file, standing alone . .") (enphasis added,;
citation omtted; quotation omtted); Silva v. Wrden, 130 F. 3d
26, 32-33 (1st Cir. 1997) (sane).
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