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BOUDI N, Chi ef Judge. Randall Cofske appeals fromthe

district court's denial of his notion under 28 U.S.C. § 2255 t o vacat e,
set asi de, or correct his sentence. |n substance, Cofske cl ains that
his trial counsel and appel | ate counsel were ineffectiveinfailingto
object to the calculation of his sentence under the Sentencing
Gui delines. Specifically, he argues that when he commtted t he f ederal
of fense for whi ch he was bei ng sent enced- - possessi on of stolen firearns
inviolationof 18 U. S.C. 8§ 922(j) (1994)--he did not have the "prior
conviction” that was used to i ncrease his base of fense | evel ("BOL")
under U.S.S.G § 2K2.1 (a)(4) (1995).

Cof ske committed the federal offensein 1992, but we start
withthe earlier state offensethat |ies at the heart of his present
appeal . On Cctober 20, 1989, Cof ske was charged inthe Ware Di stri ct
Court in Massachusetts with breaking and enteringinthe daytine wth
theintent tocommt afelony. Under thetwo-tier trial systemthen
used by Massachusetts, Cofske waived hisright toajurytrial and
instead el ected a benchtrial inthe Ware District Court (the first

tier).! On August 17, 1990, the judge found Cof ske guilty of the charge

1As explained in United States v. Mirillo, 178 F. 3d 18, 21-
22 n.5 (1st Cir. 1999):

Under this 'two-tier' system a defendant was
entitled to a six person jury trial at the 'first
tier.' The defendant could waive this right and
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and sent enced hi mto 60 days i n prison. Cofske then appeal ed, seeki ng
a trial de novo (the second tier) before a jury of six; under
Massachusetts | awthi s appeal vacatedtheinitial conviction. W1/ son

v. Honeywell, Inc., 569 N E.2d 1011, 1015 (Mass. 1991). He was

convicted again by ajury inthe Northanpton Di strict Court on January
23, 1993.

Af t er Cof ske' s convi ction and appeal in Ware, but before his
conviction in Northanpton, Cofske commtted the federal firearns
of fense. On or about Cctober 27, 1992, Cof ske and two ot her nmen br oke
intoaSalem Virginia, residence and stol e about ten handguns. Using
Cof ske's car, they then transported the guns t o Massachusetts where
they were | ater sold. The grand jury i ndi cted Cof ske on July 17, 1996,
for possession of stolenfirearnsinviolationof 18U S.C. 8 922(j)
and for transportation of stolenfirearnsinviolationof 18U S.C. 8§
922(i).

On March 3, 1997, pursuant to a witten pl ea agreenent,
Cof ske pl eaded guilty t o the charge of possession of stolen firearns.

As part of that agreenent the prosecution di sm ssed the transportati on-

elect a bench trial instead. Def endants who
el ected a bench trial could appeal the outconme to
the 'second tier.' At this level, a defendant

would receive a de novo jury trial unless he
again elected a bench trial before a second
j udge.

In 1994, Massachusetts abolished the two-tier trial systemin
the Commonwealth's district courts.
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of - st ol en- weapons char ge and agreed t o reconmend a si ngl e t hree-| evel
speci fi c of fense adj ust nent (based on t he nunber of firearns i nvol ved)
of fset by athree-1level reduction for acceptance of responsibility;
Cof ske i n turn agreed (anong other things) totake the position at
sent enci ng t hat hi s base of fense | evel shoul d be set at 20 pursuant to
US S. G 8§82K2.1(a)(4)(a), which mandated a BOL of 20 for firearns
possessionif "the def endant had one prior fel ony conviction of either
a crime of violence or a controlled substance offense."?

The ori gi nal presentence report ("PSR') |isted Cof ske's BOL
as 12, concl uding that he had no such prior conviction. After the
gover nnment obj ected, the probation of fi cer amended the PSRt o i ncl ude
t he Massachusetts breaki ng and entering convi ction al ready descri bed
and i ncreased his BOLto 20. Cofske's attorney urgedinturnthat the
br eaki ng and enteri ng charge di d not becone a convictionuntil January
23, 1993 (at the second tier), whichwasafter the federal offense, and
t herefore coul d not be counted as aprior convictionunder US S G 8§
2K2.1. The probation officer responded that the 1990 first tier
convi ctionwas the rel evant prior conviction, and the PSRIeft the BOL

at 20.

’Ref erences, unless otherwi se indicated, are to the 1995
edition of the guidelines, as updated by a 1996 panphlet. This
is the set of guidelines in effect at the time of Cofske's
sentencing in md 1997. The pertinent provision of section
2K2.1 as of md 1997 is set forth in an addendum to this
opi ni on.
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Cof ske was sentenced on July 15, 1997. At sentencing,
Cof ske' s attorney abandoned t he argunment that Cof ske di d not have a
prior conviction and stated that the revised PSR "took up
acknow edgnent of t he governnent's objection which was quite correct
and part of my error at thetinme. It starts out with a base | evel of
20 pursuant to 2K2.1(a)(4)." The district court then adopted the
cal cul ati ons of the revised PSR, which included the breaking and
entering convictionin both Cofske's crimnal history category ("CHC'")
cal cul ati on under section 4Al1l.1, and his BOL under section 2K2.

The court determ ned t hat Cof ske's BOL was 20, hi s adj ust ed
of fense | evel was 24,2 and his CHC was V; the applicabl e gui deli ne
sentence range was 92 to 115 nonths. After denyi ng Cof ske's noti on for
a downwar d departure, the district court sentenced Cof ske to 92 nont hs
inprison. Cofske appeal ed--not raisingtheissue heraises here--and

this court affirmed both his conviction and sentence. United States v.

Cof ske, 157 F.3d 1 (1st Cir. 1998), cert. denied, 526 U S. 1059 (1999).

3The court inposed a three-level upward adjustnent under 8§
2K2.1(b) (1) (C because the offense involved between 8 and 12
firearms, and a four-I|evel upward adjustnment under 8§ 2K2.1(b) (5)
because Cofske possessed the firearns in connection with a
felony offense or transferred themwith reason to believe they
woul d be used in another felony offense. The district court
then applied a three-Ilevel reduction for acceptance of
responsibility, thereby setting Cofske's adjusted offense | evel
at 24. None of these adjustnents is now chal | enged.
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Cof ske then filed a notion under 28 U. S. C. 8§ 2255 asserting
that, at the time of his federal firearms of fense, he had not been
convi ct ed of the breaki ng and enteri ng of f ense because his 1990 first-
tier convictioninthe Ware District Court had been nullifiedby his
appeal seeking a second-tier de novojurytrial. He further argued
that this conviction was i nperm ssi bly used to enhance hi s BOL and CHC,
and that his trial counsel and appel | ate counsel were i neffective for
failing to object to its inclusion in his sentence conputation.

On May 18, 2000, the district court deni ed Cof ske' s noti on.
The court found that the 1990 first-tier convictionwas therel evant
convi ction for purposes of section 2K2.1(a)(4)(A) and that there was no
error in the cal cul ati on of Cofske's sentence; it determ ned t hat
Cof ske was t herefore not prejudiced by his counsel's actions, as

required by Strickl and v. Washi ngt on, 466 U. S. 668 (1984), and found it

unnecessary to eval uate t he reasonabl eness of Cofske's attorney's

deci sion not to object to the BOL cal cul ation. The district court

| at er deni ed Cofske's requests for reconsideration of the decision.
On February 8, 2001, Cofske applied for acertificate of

appeal ability, 28 U. S. C. 8 2253(c) (1), solelytourgethat histrial

and appel | ate counsel were ineffectiveinallowinghis first-tier

convictiontoincrease his BOL. On April 20, 2001, the district court

deni ed his application, reaffirmngits May 18, 2000, findi ng and al so

hol ding (inthe al ternative) that the breaking and entering conviction
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counted as a "prior conviction" evenif the correct date of conviction

wer e deenmed January 1993. Cof ske v. United States, 143 F. Supp. 2d 85

(D. Mass. 2001).

On Novenber 26, 2001, this court granted Cof ske's certificate
of appeal ability and directed the parties to address the fol | owi ng two
guesti ons:

1. Under the Massachusetts two-tier trial court

system in effect at the time of Cofske's

conviction, what is the force and effect of a

district court conviction once the def endant has

appealed to a trial de novo?

2. Does the reference to a "prior felony

conviction"” insection 2K2.1(a)(4)(A) include

post - of f ense convi ctions?

W al so grant ed Cof ske' s request for expedited briefing, because on his
cal cul ation, his proper sentence had al ready expired.

Al t hough t he | anguage of 28 U.S. C. 8§ 2255 is quite general,
t he Suprenme Court has restricted collateral attack for clainms that do
not all ege constitutional or jurisdictional errors; suchclains are
said to be cognizable only where the all eged error presents "a
fundanent al defect whichinherently results inaconplete mscarriage

of justice" or "an om ssi oninconsistent with the rudi nentary demands

of fair procedure.” Hill v. United States, 368 U. S. 424, 428 (1962).

Thus, a guideline violation alone is not automatically a basis for

relief under 28 U. S. C. § 2255. Knight v. United States, 37 F. 3d 769,

772-73 (1st Cir. 1994).



However, if the cl ai mi s repackaged as one of i neffective
assi st ance of counsel, as Cofske's is here, it becones a constitutional

claim Not every error anounts to i neffectiveness. See Lema v. United

States, 987 F. 2d 48, 51 (1st Cir. 1993). Anineffective assi stance of
counsel claimw Il succeed only if the def endant--who bears t he burden

on both points, Scarpa v. DuBois, 38 F.3d 1, 8-9 (1st Gr. 1994)--shows

(1) that counsel's performance fell bel owan objective standard of
r easonabl eness, and (2) that but for the error or errors, the outcone

woul d Iikely have been different, Strickland, 466 U S. at 687.

Si nce t he absence of any error in sentencing would elimnate
any prejudi ce, and t herefore Cofske's ineffectiveness claim it is
useful to begin by consideringthe correctness of the BOL cal cul ati on.
At the time of Cofske's sentencing in July 1997, U.S.S. G 8§
2K2.1(a)(4)(A) stated that a defendant's BOL for the firearns
convi ction shoul d be set at 20 i f t he def endant "had one pri or fel ony
convictionof either acrinme of violence or acontroll ed substance
of fense[.]" However, neither the guidelinelanguage nor the commentary
answered the question, "prior to what?"

Certainly the guidelinewuldbesatisfiedif the "prior
convi ction"” occurred beforethe federal crimeitself was comm tted.
But on this readi ng, we woul d have to count the Ware Di strict Court

conviction as a prior conviction, eventhoughit had been vacated as a



result of Cofske's filing an appeal for a secondtier trial, nonths
before Cofske commtted the federal offense.

Whet her such a vacated conviction still "counts" for
gui del i ne purposes is amatter of federal rather than state |l aw. See

United States v. Mateo, 271 F. 3d 11, 15 (1st Cir. 2001). Lookingonly

at gui del i ne | anguage, one coul d argue the matter both ways. Before he
comm tted the federal crine, Cofske "had one prior fel ony conviction”
of the required class; but before he conmtted the federal crine, that
conviction had beennullified under statelawby his appeal fromthe
first tier tothe second. The comment ary was under st andabl y sil ent on
how to treat this oddity of Massachusetts procedure.

There are policy argunents both ways. |If the issue were
pur sued i n depth, we m ght want to know nor e about the reasons for the
two-tier regine and, equal ly i nportant, whether it |l ed | awyers to use
the first tier merely as a di scovery device or an effort to secure

probationor alight sentence. Cf. United States v. Roberts, 39 F. 3d

10, 12-13 (1st Cir. 1994). And, of course, whether the first tier
conviction followed a full defense m ght vary fromcaseto case. If in
general afull defense were offered, federal | awm ght well disregard
the state' s penchant to of fer the defendant a second bite at the appl e.

Inall events, the government has chosen here not to argue
that the Ware District Court conviction should count. The concession

has argunents inits favor and t he opposi ng argunent s ar e debat abl e and
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have not been briefed. For purposes of this case, we accept the
concessi on, which turns out not to affect the outcone here. Gventhe
repeal of thetwo-tier system it is not clear that theissuew !l even
arise again so it certainly does not cry out for a definitive
resol ution.

This bringsus tothe district court's alternative ground for
concl udi ng that the prior conviction shouldcount, nanely, that evenif
t he Nort hanpton Di strict Court convictionis controlling, it occurred
"prior" tothe federal sentencing, even though after the federal crine
itself. Neither the version of the section 2K2.1 guidelineinforcein
m d 1997 nor its comentary cl early answers t he questi on whet her t he
conviction nust be prior tothe federal crinme or only prior tothe
sentencing for it.

Infact, thecluestothis puzzle--1linguistic, policy and
anal ogi cal --point in bothdirections and, prior to arecent anendnment
to the guideline descri bed below, thecircuits were divided. At the
time of the Cof ske's federal sentencing, thecircuits weresplit twoto
one in the governnent's favor (i.e., that any conviction prior to

f ederal sentencingcounted);%at thetine of therecent amendnent, the

“Conpare United States v. Gooden, 116 F.3d 721, 724-25 (5th
Cir. 1997) and United States v. McCary, 14 F.3d 1502, 1506 (10th
Cir. 1994) (convictions occurring anytine before sentencing
count as prior felony convictions) with United States v. Barton,
100 F. 3d 43, 45-46 (6th Cir. 1996) (post-offense convictions do
not count as prior felony convictions).
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government still heldthe edgewith afour-to-three split.® Cobviously,
the i ssue was cl ose and reasonabl e courts coul d di sagree.

Part of the probl emis that the guidelines el sewhere contain
two di fferent approaches to "prior"-ness. One, used in determ ning
prior crimnal history under chapter 4A, | ooks to whether a prior
"sentence" occurred before the federal sentence. U S S. G §4Al. 2,
applicationnote 1. The other, used to establish whet her t he def endant
i s acareer of fender under chapter 4B, counts prior "convictions" only
if they occurred before comm ssion of the federal crine itself.
US S. G §84B1.2(3). Inits own context, each approach makes sone

sense. United States v. Leviner, 31 F. Supp. 2d 23, 28-30 (D. Mass.

1998).

The i ssue has now been resol ved for the future in Cofske's
favor by a 2001 anendnent to section 2K2. 1 (reprintedinthe addendum
provi di ng t hat a def endant's BOL shoul d be i ncreased to 20 where "t he

defendant comm tted any part of instant offense subseqguent to

sust ai ni ng one f el ony convi cti on of either acrine of viol ence or a

control |l ed substance offense.” U S.S.G § 2K2.1(a)(4)(A) (2001)

(enmphasi s added). The anmendnent's "reason for adopti on" adopts "t he

SUnited States v. Laihben, 167 F.3d 1364, 1366 (11th Cir.
1999), and United States v. Pugh, 158 F.3d 1308, 1311 (D.C. Cir.
1998) followed the approach of the Fifth and Tenth Circuits,
while United States v. Oetken, 241 F.3d 1057, 1059 (8th Cir.
2001) and United States v. Pedragh, 225 F.3d 240, 245 (2d Cir.
2000), followed the approach of the Sixth Circuit.
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mnority view' and t he chapt er 4B anal ogy, Anendnent 630, Nov. 1, 2001,
but it was not nmade retroactive to Cofske's case. U.S.S. G8§ 1B1.10
(2001). O©One could as easily call it a revision as a clarification.

Wt hout regard to the amendnment, we think that prior
convi cti ons shoul d count, for purposes of section 2K2.1as it stood
when Cof ske was sentenced, only if they occurred before the federal
crime. This was the "mnority" viewinthe circuits prior to the
recent gui deline amendnent, but it hasinits favor a nodest piece of
| i ngui stic evidence, Pedragh, 225 F. 3d at 245, a decent anal ogy to t he
prior-felon "status" approach used i n section 4B, Leviner, 31 F. Supp.
2d at 28-30, and a better clai mto adoption by cross-referenceina
t angl ed set of cross references in 2K2.1's then-exi sting comentary.?®
Bot h si des of the di spute can be traced through the cited cases, see
notes 4-5, above.

Still, our current viewof the nerits hardly establishes that
Cof ske's counsel was ineffective in 1997 in failing to press the
argument for a BOL of 12. The guideline's original wordingis obscure

and amajority of circuits both before and after read t he pre-anmendnent

6Section 2K2.1, app. note 5, said that "prior felony
conviction(s)" is defined in "84B1.2 . . . Application Note 1 of
the Commentary" which in turn shed no light on the question
before us but was at | east a reference to chapter 4B rather than
4A; chapter 4B's approach, as noted in text, supports Cofske.
Confusingly, application note 5 and application note 1 also
contain cross-reference to chapter 4A, although arguably less in
poi nt .
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gui delineinfavor of the prosecutor. |f Cofske's counsel had sinply
over | ooked t he argument, it is uncertainthat this would have counted
as i nconpet ence, even t hough courts tend to be sonmewhat | ess forgi vi ng
wher e counsel al t oget her over| ooks a possi bl e obj ection or opportunity.

3 LaFave, Israel &King, Oimnal Procedure 8 11, 10(c), at 714-15 (2nd

ed. 1999).

However, Cofske's trial counsel did not overl ook the issue;
the PSRresolvedit in Cofske's favor and hi s counsel objected whenthe
probati on of ficer reversed ground and rai sed t he recomrended BCOL t o 20.
At sentencing, Cofske's counsel then abandoned t he objection. |If

counsel gave away w t hout any cause a known ar gunent whi ch had at | east

sone basi s i n gui deli ne | anguage and policy, this would at | east take
sone expl ai ni ng, especially where (as here) thejunpinthe BOL from12
to 20 greatly increased the guideline sentence range.

Yet there i s an obvi ous reason why counsel nust have t hought
it in Cofske's interest to abandon the claimof error. Inthe plea
agreenment, the governnent had agreed (1) to drop t he second count of
the indictnent, (2) to support athree-Ievel reduction for acceptance
of responsibility, (3) to seek an adj usted of fense | evel of 20 (and not

a hi gher level), and (4) not to seek any upward departure.’ Cofske in

‘At oral argunment, the government summarized the potential
changes that it could have sought: an upward departure on the
ground that past crim nal history was underrepresented, U S.S. G
8 4A1.3; a two-|evel obstruction of justice adjustnent for false
statenments to the court, U S.S.G 8§ 3Cl.1; and a four-Ilevel
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t urn made concessi ons of his own; and t hese i ncl uded not only aguilty
pl ea onthe first count but al so aconmtnent totake the position at
sentenci ng that the BOL "shoul d be 20 . . . because t he def endant had
one prior felony conviction for a crime of violence.”

It isvirtually certainthat prior tothe sentencing, defense
counsel noticed, or was rem nded of, this comm tnent. Nothing el se
expl ai ns counsel's about face at the hearing after previously
contesting theissue. Any breach of the agreenent by Cof ske permtted
t he governnent to wi thdrawfromthe pl ea agreenent and t o use agai nst
Cof ske any st at enment s he had made. Concei vably, the governnent coul d
have asked to rei nstate the second count; and certainly, it coul d have
urged any sentence it chose i ncl udi ng one based on no accept ance of
responsi bility plus upward departures on at |east two different
grounds.

Thus, the decisionto stick with the BOL of 20 was al nost
certainly ajudgnment call toretainthe advantages of a plea and to
forgo an argunent for al ower BOL al ready rej ected by two out of three
circuits. It isinpossibletodescribe such achoice as inconpetent

representation. Nagi v. United States, 90 F. 3d 130, 134-35 (6th Cr.

1996). I ndeed, given the threatened consequences to Cof ske of backi ng

adjustment wunder U. S.S.G 8§ 2K2.1(b)(5) for possessing or
transferring firearns i n connection with another fel ony of fense.
Al t hough the court on its own inposed the section 2K2.1(b)(5)
adj ustment, the governnment did not seek it.

-14-



out of the plea agreenent, it is inpossibleto see how Cofske coul d now
satisfy the prejudice prong of Strickland by show ng t hat he woul d have
been better off if his counsel had chal |l enged the use of the state
convi ction.

| f anyt hi ng turned on counsel ' s preci se t hought process, we
woul d remand for an evidentiary hearing, but in this case none is
necessary. The Strickland test, as al ready noted, i s an objective one;
as | ong as counsel perforned as a conpetent | awyer woul d, his or her
det ai | ed subj ective reasoningis besidethe point. Here, counsel was
awar e of the BOL objection and, given the downside risks al ready
descri bed, trial counsel had anpl e reasonto conply at sentencing w th
comm tment s undertaken i nthe pl ea agreenent, whose soundness (taken as
a whole) is not even directly disputed by Cof ske.

This brings us to Cofske's alternative ground for relief,
namel y t hat hi s appel | at e counsel was i nconpet ent i n not pursuing a
claimto a BOL of 12 on his direct appeal. After all, at this point
Cof ske seem ngly had t he benefit of the governnent's concessions; why
t hen not try to get sonet hi ng nore--nanely, areduced BOL--evenif the
chances of success appeared slinf? The pl ea agreenent precluded this
tactic at the sentencing hearing; but it didnot bar either sidefrom
appeal i ng. Indeed, the agreenent provi ded (unnecessarily) that errors

in sentencing could be appeal ed under 18 U S.C. § 3742.
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O course, Cofske's concessioninthedistrict court that a
BOL of 20 was correct m ght have been taken as a concl usi ve wai ver, not
just aforfeiture subject torelief for plainerror, but thenagainit
m ght not be treated as a waiver; thelawinthis areais far from

uni form conmpare United States v. Snmith, 918 F. 2d 664, 668-69 &n. 1

(6th Cir. 1990) (per curiam, with United States v. Nguyen, 46 F. 3d

781, 783 (8th Cir. 1995), and various interpretations of the plea
agreenent are possible. Thus, it may technically have been opento
appel | ate counsel to chall enge the adverse BOL finding on direct
appeal .

It m ght be enough to say that, viewed as of the tine of
appeal (which is what matters in judgi ng conpetence of appellate
counsel ), the claimfor al ower BOL was not especially prom sing: the
case | awwas di vi ded, the gui deline and comrentary wer e bot h obscure,
and t he 2001 anendnent di d not then exist. Qher clains were avail abl e
for an appeal, which was i n fact taken, and courts have regularly said
t hat appell ate counsel is often well advised to choose the nost

prom sing argunents and i s not obligedto crowd a brief with | ess

prom si ng ones whi ch nay detract. Jones v. Barnes, 463 U. S. 745, 751-

54 (1983); see al so Bur kof f & Hudson, I neffective Assistance of Counsel

8§ 9.04[2][b] (Supp. 2001) (collecting cases).
Here, a narrower and even stronger reason exists for

rej ecting aninconpetency attack. On appeal, the claimto a BOL of 12
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could succeed only if plain error were established; even wi t hout t he
pl ea agreenent, afailureto press the BOL cl ai mat sentenci ng was at
| east aforfeiture. However one m ght cone out onthe nerits of the
BOL i ssue, the BOL of 20 was not plainerror for the reasons al ready
i ndi cated. For all we know, a panel of this court sittingin 1997 m ght
easily have foll owed the then-majority viewand saidthat 20 was t he
correct figure.

But there is nore. Even if the error were plain, any
conpet ent appel | at e counsel woul d have had t o consi der not only the
upsi de but al so t he downsi de of attacking the district court's BOL
finding. At the very |east, such an attack by Cof ske woul d have
exposed hi mt o argunents by t he governnent that--if resentenci ng were
ordered--the resent enci ng shoul d be open-ended and t he gover nnment
shoul d be freed of its own comm tnents to support a downwar d adj ust nent
for acceptance of responsibility and to forego various upward
departures.

Once again, thelawinthis areais not crystal clear; just
what t he gover nment m ght demand as of right, and (separately) what the
appeal s and sent enci ng courts m ght allowas a nmatter of discretion,
coul d bot h be debat ed and coul d turn i n sone neasur e on t he surroundi ng
ci rcumst ances. However, Cofske is wong in thinking that he

necessarily had aright to cherry-pick, correctingthe BOLin his favor
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whi | e hol di ng everyt hing el seinthe sentencing cal cul us constant.® An
appel | at e counsel , even with a wi nni ng argunent, m ght reasonabl y have
hesitated to press it if the downside risk seened too great.
For present purposes, it i s enough that the BOL of 20 was not
plainerror and that this woul d al nost certainly have def eat ed a di rect
appeal at thetimeinviewof theforfeiture (al soreasonable) at the
sentenci ng stage. G ven the m ni mal prospects of success, appell ate
counsel's failure to mke such an argunent on di rect appeal does not
mar k counsel as i nconpetent. This is alegal judgment that we can
easily make on this appeal and w thout the need for a remand.
Courts are driven as nuch by facts as by doctrine, andin
crimnal proceedi ngs no panel of this court readily closes t he books on
a mani fest injustice. Nothing of the kindis present here. The 12
versus 20 BOL i ssue was known at defense counsel at the time of
sentenci ng; arational choice was nade to forego the argunent for 12 in
order to obtain ot her sentenci ng advant ages. Even with t he benefit of
hi ndsi ght, there is noclear |likelihoodthat adifferent choice by

counsel woul d have given Cofske a | ower net sentence.

8n any of several theories, the governnent could have
sought to be relieved of its obligations under the plea
agreenment, see United States v. Bunner, 134 F3d 1000, 1004-5 (10
Cir. 1998); United States v. Barron, 127 F.3d 890, 895-96 (9th
Cir. 1997); United States v. Sandoval -lLopez, 122 F.3d 797, 800
(9th Cir. 1997). Further, the district <court wuld not
automatically be limted on remand by what the government chose
to urge. United States v. Rodriguez, 112 F.3d 26, 29-30 (1st
Cir. 1997).
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Affirned.
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PERTI NENT PROVI SI ONS OF SECTI ON 2K2. 1

At the tine of sentencing

8 2K2. 1Unl awf ul Recei pt, Possessi on., or Transportation of
Firearnms or Anmmunition: Prohibited Transacti ons
| nvol ving Firearns or Anmuni ti on

(a) Base O fense Level (Apply the Greatest):

(4) 20, if the defendant --
(A) had one prior felony conviction

of either a crinme of violence or a
control |l ed substance offense; or

(7) 12, except as provided bel ow, or

(b) Specific Ofense Characteristics

(1) If the offense involved three or
nore firearns, increase as foll ows:

Nunber of Firearns Increase in Level

(O 8-12 add 3

After the 2001 anendnent

(4) 20, if--

(A) the defendant commtted any
part of the instant offense
subsequent to sustaini ng one fel ony
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conviction of either a crine of
vi ol ence or a control |l ed subst ance
of fense; or
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