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TORRUELLA, Circuit Judge. The United States government

attenpted torecover $7 mllionin drug proceeds that a Massachusetts
resi dent depositedin an Antiguan bank and then forfeitedto the United
St ates as part of a plea agreenent. After the bank did not turn over
the funds, the United States filed a claimin the Massachusetts
District Court for conversion, unjust enrichnment, and breach of
contract agai nst Swi ss Areri can Bank and its al | eged al ter ego, Bank of
New Yor k- I nter-Maritime Bank. For the second tine, the governnent
appeal s the court's disnmi ssal of the case for |ack of personal
jurisdictionandits refusal toallowjurisdictional discovery. After
conpleting a plenary review, we agree wththe district court that the
government failedto nmake a prima faci e show ng of specific or general
jurisdiction, and conclude that the district court actedwithinits
di scretion to deny the governnent jurisdictional discovery. W
therefore affirmthe judgnent.
l.

Bet ween 1985 and 1987, John E. Fitzgerald, aresident of
Massachusetts, deposited about $7 mllionin Swi ss Areri can Bank and
Swi ss Aneri can National Bank (col |l ectively SAB), both organi zed under
the | aws of Antigua and Barbuda and | ocated there. Fitzgerald

deposi ted t he noney i n accounts hel d i nthe nanme of shell corporations.?

1 According tothe governnent, the accounts were heldinthe nane of
Rosebud | nvestments, Ltd., White Rose |Investnents, Ltd., Handle
| nvestnents, Ltd., J &Blnvestnents, Ltd., and Guardi an Bank, Ltd.
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When he nade t he deposits, SAB was t he whol | y owned subsi di ary of Sw ss
Aneri can Hol di ng Conpany, ? a Panamani an cor por ati on, which in turnwas
whol |y owned by Bank of New York-Inter-Maritime Bank (1 MB), an
institution organi zed under Swi ss | aw and based in Geneva.

In 1993, Fitzgerald pled guilty to several counts of
conspiracy for racketeering and attenpted noney | aundering. He
adm tted that the funds deposited at SAB were drug proceeds t hat he had
| aunder ed t hr ough shel | corporations organi zed with the hel p of Peter
F. Herrington, then SAB's general manager. During sonme of thetine
that Fitzgeral d deposited his noney at SAB, his funds represent ed about
one-third of the bank's total deposits. As part of his pl ea agreenent,
Fitzgerald agreed to forfeit the noney in his SAB accounts to the
United States governnent.

| n Novenber 1993, the U.S. District Court for the District
of Massachusetts entered a prelimnary order of forfeiture regarding
t he deposited funds. Begi nningin January 1994, the United States nade
a series of requests to the Antiguan governnent seeki ng assi stance in
recovering the noney. Meanwhil e, noti ce of the i npending forfeiture was

publ i shed in the Anti guan Gazette and t he Bost on 3 obe. No conpeting

For clarity's sake, we refer tothemcollectively as "Fitzgerald's
accounts."

2 The governnent failed to serve Swi ss Aneri can Hol di ng Conpany. As
aresult, it is not a party to this litigation.
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claims were filed. However, on March 28, 1994, during the filing
period, SAB sent a letter to the district court that stated:

[I]n the event of your action for forfeiture

bei ng successful, the banks have been i nstructed

by the Governnent of Antigua and Barbuda to

freeze all of the assets. . . inissueinyour

Petition, until theultimte beneficial owers

have been ascertained to the Governnent's

satisfaction. Thisis adirective that the banks

have t o honor on pain of having their |icences

revoked and i s a probl emt hat you nay wel | have

t o address on t he successful concl usi on of your

[itigation.

On May 4, 1994, the district court entered a final order
decreeing the noney in Fitzgeral d' s SAB account to be forfeitedto the
United States. In a Novenber 13, 1995 | etter, the Solicitor General of
Antigua informed the United States that the bank records of
Fitzgeral d' s account had been destroyed i n a Sept enber 1995 hurri cane
and that the funds had been frozen by the Anti guan governnent. On
Novenber 20, 1995, the United States | earned froma | awyer for Anti gua
t hat t he SAB funds were "no | onger avail abl e" because t hey had been
transferred to the Anti guan governnent and used to pay of f debts. It
i s undi sputed that in either Decenber 1994 or January 1995, after the
final order of forfeiture was entered, SABtransferred $5 mllion from
Fitzgeral d' s account to t he Anti guan gover nnent and kept t he remai ni ng
$2 mllion, apparently to pay off | oans taken out by Fitzgeral d. SAB

and t he Anti guan gover nment agree that the funds were di shursedwith

t he Antiguan governnent's approval.
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On Decenber 23, 1997, the United States filed a conplaint in
federal district court in Massachusetts suing SAB and | MB for
conversion, unjust enrichnent, and breach of contract. On Septenber
30, 1998, the district court dism ssedthe governnent's case for | ack

of personal jurisdiction. See United States v. Swiss Am Bank, Ltd.,

23 F. Supp. 2d 130 (D. Mass. 1998) (Smiss1). Thecourt ruledthat the
government failed to show that the defendants were beyond the
jurisdictional reach of any state court of general jurisdiction, as
required by Federal Rule of Gvil Procedure 4(k)(2). 1d. at 136. The
court al so deni ed t he governnment' s request for di scovery because of its
failure to plead this elenent of personal jurisdiction. 1d.
The gover nnent appeal ed, and we reversed the district court's

di sm ssal for | ack of jurisdictionunder Rule 4(k)(2). See United

States v. Swi ss Am Bank, Ltd., 191 F. 3d 30 (1st Gr. 1999) (Swiss 1l).

We saidthat three el enents are required for the exerci se of personal
jurisdictionunder Rule 4(k)(2): (1) theplaintiff's claimnust arise
under federal |aw, (2) the defendant nust be beyond t he jurisdicti onal
reach of any state court of general jurisdiction (the "negation
requirement"”); and (3) the exercise of jurisdictionnust not violate
t he def endant’ s ri ghts under the Constitution or federal law. Seeid.
at 38-39. W found that the governnent had satisfiedthe first el enent
of thistest, and directedthe district court to apply a newburden-

shifting framework to the negation requirenent. Seeid. at 41. W
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al sodirectedthe court toreconsider the government's request for
di scovery inlight of the newnegation requirenent anal ysis that we set
forth. Seeid. at 46. Finally, we declinedtorule onl| M s argunent
t hat the case against it shoul d be di sm ssed onthe nerits, saying t hat
this matter should await resolution of thejurisdictional issue. See
id. at 46-47.

On remand, SAB and | MBrenewed their notions to di smss, and
t he gover nnent subsequently renewed its request for di scovery. The
di strict court held a hearing on these notions on March 30, 2000. The
court'sreviewincluded affidavits and rel at ed evi dence subm tted by
both parties, including areport fromthe government's investigator, as
wel | as the all egati ons contai nedinthe pleadings. At the hearing,
the court granted I MB's notionto dismss for failureto adequately
plead alter egoliability and for | ack of personal jurisdiction. See

United States v. Swiss Am Bank, Ltd., 116 F. Supp. 2d 217, (D. Mass.

2000) (Swiss1ll). Follow ngthe hearing, the court issuedawitten
opi nion dism ssing the case against SAB for |ack of personal
jurisdiction. Seeid. at 225. Applying the burden-shifting franmework
set forthinSwiss Il, thecourt foundthat the defendants had conceded
t he negation requirenent. 1d. at 220. It thenturnedtothethird
el ement under Rule 4(k)(2): whether jurisdiction would violate
constitutional due process because t he defendants | acked adequat e

contacts with the United States as a whol e and because t he exerci se of
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jurisdictionwould be unreasonable. 1d. The court found that the
governnent failedto showsufficient contacts under either a general or
specific theory of personal jurisdiction. |d. at 222-25. Fi ndingthat
t he governnment's jurisdictional show ng was "bootl ess" and di d not
anmount to a col orable claim the court al so deni ed t he request for

jurisdictional discovery. 1d. at 225.



1.

It is basiclawthat a court nmust have personal jurisdiction
over the parties to hear a case, "that is, the power torequire the
parties toobeyits decrees.” Swiss Il, 191 F.3d at 35. At the sane
time, "[d] eterm ning personal jurisdiction has al ways been nore an art

than a science."” Donatelli v. Nat'l Hockey League, 893 F. 2d 459, 468

n.7 (1st Cir. 1990). As Justice Marshall said, the jurisdictional
determnation "is oneinwichfewanswerswill bewittenin black and

white. The greys are doni nant and even anong themthe shades are

i nnumerable.” 1d. (quoting Kulko v. Super. C., 436 U. S. 84, 92
(1978)) (internal quotation nmarks and citations omtted).

The personal jurisdictioninquiryinfederal question cases
like this one differs fromthe inquiry in diversity cases. See 28
U S.C 8§ 1332. Here, "the constitutional limts of the court's
personal jurisdictionarefixed. . . not by the Fourteenth Arendnent

but by t he Due Process Cl ause of the Fifth Amendnent."” United H ec.,

Radi o & Mach. Whrkers v. 163 Pl easant St. Corp., 960 F. 2d 1080, 1085

(1st Gr. 1992) (Pleasant St. 1 ). This distinctionmtters because

under the Fifth Amendnent, a plaintiff need only show that the
def endant has adequate contacts with the United States as a whol e,
rather than with a particular state. See id. At the sane tine,
however, the plaintiff nust still groundits service of processina

federal statuteor civil rule. Seeid. Inthis case, the governnent's
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asserted basis for jurisdictionis Federal Rule of Civil Procedure
4(k)(2).3 The Rul e functions "as a speci es of federal | ong-armstatute"
by "clos[ing] [the] | oophol e" that exi sted when forei gn defendants
"l acked singl e-state contacts sufficient tobringthemw thinthereach
of agivenstate' slong-armstatute,” but "had enough contacts withthe
United States as a whol e t o make personal jurisdictionover themina
United States court constitutional."” Swiss Il, 191 F.3d at 40.
Wiereas state | ong-armstatutes require a showi ng that the parti es have
sufficient contacts with the forumstate, Rule 4(k)(2) requires a
showi ng that the parties have sufficient contacts with the United
States as a whole.

"Adistrict court may exercise authority over a defendant by

virtue of either general or specificjurisdiction.” Mass. Sch. of Law

at Andover, Inc. v. Am Bar Ass'n, 142 F. 3d 26, 34 (1st Cir. 1998).

"Specific jurisdiction exists when there is a denonstrabl e nexus

between a plaintiff's clains and a def endant' s forum based activities."

3 Enacted in 1993, the Rul e provides:

| f the exercise of jurisdictionis consistent
with the Constitution and | aws of the United
St ates, serving a summons or filing a waiver of
serviceis alsoeffective, withrespect toclains
ari sing under federal |aw, to establish personal
jurisdictionover the person of any def endant who
i s not subject tothejurisdictionof thecourts
of general jurisdiction of any state.

Fed. R Civ. P. 4(k)(2).
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Id. "General jurisdictionexistswhenthelitigationis not directly
f ounded on t he def endant' s f orum based contacts, but the def endant has
nevert hel ess engaged i n conti nuous and systematic activity, unrel ated

tothesuit, inthe forumstate." Pleasant St. |, 960 F. 2d at 1088.

Her e t he governnment argues that it has met the tests for both general
and specific jurisdiction. Inthe alternative, the governnent contends
that if its jurisdictional showing fell short, the district court
shoul d have al lowed it totake limted di scovery of SAB's contacts with
the United States as a whol e.

When a district court rules onanotionto dismss for | ack
of personal jurisdictionwthout hol ding an evidentiary hearing, as in
this case, the "prima facie" standard governs its determ nation. See

Uni ted El ec. Radi o & Mach. Workers of Am v. 163 Pl easant St. Corp.,

987 F.2d 39, 43 (1st Cir. 1993) (Pleasant St. I11); Boit v. Gar-Tec

Prods., Inc., 967 F. 2d 671, 675 (1st Gr. 1992). "Under this standard,

itisplaintiff's burdento denonstrate the exi stence of every fact

required to satisfy both the forum s | ong-armstatute and t he Due

Process Cl ause of the Constitution.” Pleasant St. |1, 987 F. 2d at 44
(internal quotationmmarks omtted). "The prinmafacie show ng nust be
based upon evi dence of specific facts set forthintherecord." |d.

To neet this requirenent, the plaintiff nust "go beyond t he pl eadi ngs
and make affirmative proof." Id. (internal quotation marks omtted).

However, in eval uating whether the prima facie standard has been
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satisfied, "thedistrict court i s not acting as a factfinder; rather,
it accepts properly supported proffers of evidence by aplaintiff as
true and nakes itsrulingas amatter of law " 1d. Wen "the district
court enploys the prim facie standard. . . appellatereviewis de

novo." Foster-MIller, Inc. v. Babcock & W I cox Can., 46 F. 3d 138, 147

(1st Cir. 1995).

A. General Jurisdiction

The governnment argues that it has denonstrated sufficient
contacts to make a prima faci e showi ng of general jurisdiction. In
eval uat i ng whet her t he exerci se of personal jurisdictionis warranted,
courts concentrate onthe "quality and quantity of contacts betweenthe

potenti al defendant and the forum™" Phillips Exeter Acad. v. Howard

Phillips Fund, Inc., 196 F. 3d 284, 288 (1st Cir. 1999). The assertion

of general jurisdictionconports with due process whentwo criteriaare
met. First, there nust be "conti nuous and systenmati c general business

contacts" between t he forei gn defendant and the forum Helicépteros

Naci onales de Colonbia, S.A v. Hall, 466 U. S. 408, 416 (1984).

Second, the plaintiff nust showthat the exercise of jurisdictionwould

be reasonabl e. See Donatelli, 893 F. 2d at 465 (di scussing the five

"gestalt factors” used to determ ne fundanental fairness of exercising
jurisdiction). As athreshold matter, "[t] he standard for eval uati ng
whet her t hese contacts satisfy the constitutional general jurisdiction

test is considerably nore stringent than that applied to specific
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jurisdictionquestions.” Noonan v. Wnston Co., 135 F. 3d 85, 93 (1st

Cir. 1998) (internal quotation marks omtted).

V¢ start with the defendant's contacts with the forumbecause
"[1]f the same do not exist insufficient abundance. . . theinquiry
ends."” Donatelli, 893 F. 2d at 465. The di strict court found that the
contacts di scovered by the governnent' s i nvestigator, and taken as true
for purposes of the notionto disnss, were as follows: (1) in 1992 and
1993 SAB pl aced twel ve adverti senments i n Aneri can WAy nmagazi ne, a
publ i cation of Anerican Airlines; (2) during an unspecified period, SAB
subscribedto Visalnternational, a Californiacredit card conpany, and
enteredinto alicensingagreement with MasterCard I nternational, a New
Yor k conpany; (3) in 1990, SAB was an appellant in alawsuit in a
Fl orida court; (4) in 1998, i nfornmati on about SAB was posted on three
internet sites;%(5) in 1996, SABenteredinto acontract with Arkansas
Systens, Inc., an Arkansas conpany, for the provisi on of ATMsupport
services; (6) sonetine before 1985, SABenteredinto ajoint venture
wi t h Hone St at e Savi ngs Bank of Chio; (7) in 1996, SAB | oaned $350, 000
to a Col orado conpany t hat runs an i nternet service cal |l ed Sportspi ks;
(8) in 1996, SAB "may have" had busi ness rel ati ons wi t h Nhancenment

Technol ogi es, Inc., a Californiaconmpany; (9) SAB"had correspondent

4 Because we consi der only contacts established before the gover nment
filedits conplaint in Decenber 1997, see Noonan, 135 F. 3d at 93 n. 8,
t he appear ance of i nformati on about SABonthe internet in 1998 i s not
rel evant to our anal ysis.
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banki ng rel ati onshi ps and accounts” with four New York banks; and (10)

SAB had a business relationshipwith Fitzgerald. See Swiss IIl, 116 F.

Supp. 2d at 221-22.

The gover nment concedes t hat SAB has no of fi ce, personnel,
or tel ephone nunber inthe United States, but neverthel ess argues t hat
the contacts descri bed above are conti nuous and systemati c when

considered"inthe aggregate.” Ticketmaster-N. Y., Inc. v. Alioto, 26

F.3d 201, 204 (1st Cir. 1994). The governnment contends that the
cont acts showt hat "SAB conducts business inthe United States w t hout
t he need for a physi cal presence,” and that "[a]s t he banki ng uni verse
expands to include Internet banking and correspondent bank
relati onships as routine, so too nust the bases under which
internationally active banks are hel d account abl e by t he jurisdictions
in which they have custonmers and conduct business."

Conpel ling as this argunment may be i n sone respects, it fails
the legal test for "continuous and systematic" contacts. I n
det er m ni ng what constitutes "continuous and systematic" contacts, our
analysisis "afact-specific evaluation" of the defendant's contacts
withthe forum Noonan, 135 F. 3d at 93. For gui dance inthis factual
inquiry, we look to "the types of contacts deened sufficiently
conti nuous and systematic in other cases." |d.

As the district court correctly pointed out, SAB' s contacts

withthe United States are | ess conti nuous and systenati c t han contacts
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found to be i nsufficient for general jurisdictioninprevious cases.

See Swiss 111, 116 F. Supp. 2d at 224-25. |InHelicopteros, the Suprene
Court found that a Texas district court coul d not exercise jurisdiction
over a Col onbi an corporation that sent its chi ef executive officer to
Houst on for contract negoti ati ons; acceptedintoits New York bank
account s checks drawn on a Houst on bank; bought equi pnent and trai ni ng
services from a Texas corporation; and sent personnel to that
corporation's Texas facilities for training. 466 U S. at 416.
Simlarly, in Noonan, we found that the Massachusetts
district court coul d not exercise jurisdictionover aBritish conpany
t hat sent an enpl oyee t o Massachusetts to phot ograph t he pl aintiff,
directly solicited business froma Massachusetts conpany, and recei ved
$585,000 in orders fromthat sanme conpany. 135 F.3d at 93. 1In
Donatelli, we saidthat no jurisdictionattached in Rhode I sl and over
t he Nati onal Hockey League, which for ten years provided | eague
of ficials at exhibition ganmes, tel ecast ganes i nt o Rhode | sl and, and
sol d products with t he Nati onal Hockey League | ogo. 893 F. 2d at 470-
71. Indater, the defendant | ndi ana cor poration enpl oyed ei ght sal es
representatives i n NewHanpshire, conducted busi nessinthe state, and
advertisedintradejournals that circulated there. 744 F.2d at 215.
We said that "these vestigial contacts” did not suffice for the

exercise of jurisdiction. 1d. at 217.
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| n short, the governnent has not shown that SAB s |inmted and
intermttent contactswththe United Statesrisetothelevel of what
we have previously understood as "conti nuous and systematic." As a
result, the governnment has not nade the prima faci e show ng needed f or
t he exercise of general personal jurisdiction.

B. Specific Jurisdiction

The governnent asserts that evenif it has not shown contacts
sufficient tosatisfy the "continuous and systematic" threshol d for
general jurisdiction, it has neverthel ess proved i ndi vi dual contacts
withthe forumsufficient for the exercise of specific jurisdiction.
Det er mi ni ng whet her the plaintiff has all eged sufficient facts for a
finding of specific jurisdictionrequires athree-part analysis.

Phillips Exeter, 196 F.3d at 288.

First, aninquiring court nust ask whet her t he
claimthat undergirds thelitigationdirectly
relates to or arises out of the defendant's
contacts withthe forum Second, the court nust
ask whet her t hose contacts constitute purposeful
avai l ment of the benefits and protections
afforded by the forums laws. Third, if the
proponent's case clears the first two hurdl es,
the court then nust analyze the overall
reasonabl eness of an exercise of jurisdictionin
light of a variety of pertinent factors that
touch upon the fundamental fairness of an
exerci se of jurisdiction.

ld. W beginwththe question of whet her the governnent nmade a pri na
facie showingthat itsclains weredirectly relatedto or arose out of

SAB's contacts with the United States.
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"The requirenent that asuit arise out of, or berelatedto,
t he defendant' s in-forumactivities conprises the | east devel oped prong

of the due process inquiry."” Ticketnmaster-N. Y., 26 F. 3d at 206. "We

knowto a certainty only that the requirenent focuses on the nexus
bet ween def endant' s contacts and the plaintiff's cause of action.”

|d.; accord Sawtelle v. Farrell, 70 F. 3d 1381, 1389 (1st Cr. 1995).

We begin by identifyingthe all eged contacts, sincethere can be no
requi site nexus between the contacts and t he cause of actionif no

contacts exist. Cf. Sawtelle, 70 F.3d at 1389 (stating that the

def endant's contacts are central to each prong of the tripartite
anal ysi s).

In this case, the governnment essentially alleges two
rel at edness contacts between SABand the United States. First, the
governnent asserts that the contractual rel ati onshi p bet ween SAB and
Fitzgerald (or the United States, as Fitzgerald' s successor in
interest) constitutes a contact, one which was overl ooked by the
district court. Second, the governnment clains that the injurious
effects of the all eged conversionwerefelt inthe United States, and
t hus constitute a contact with the forum The governnent does not
al |l ege any other rel ated contacts with the forum such as t el ephone
calls, mail, or physical presence.

We turn first to the alleged contact based on the

rel ati onshi p between Fitzgeral d and SAB. The flawin t he governnent's
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argument i s that SAB' s busi ness rel ationshi p and/ or contract with
Fitzgeral d, however, is notitself acontact withthe United States as

aforum See Sawtelle, 70 F. 3d at 1389 (stating that the rel at edness

requi rement is not net by a cause of action that arises out of a
general rel ati onshi p between the parties, but rather, that the action
must arise out of specific contacts between the def endant and t he
forum. Acontract is "but aninternmediate step servingtotie up
prior business negotiations with future consequences whi ch thensel ves

are the real object of the business transaction.” Burger King Corp. V.

Rudzew cz, 471 U. S. 462, 479 (1985) (internal quotations omtted). A
contract, by itself, cannot automatical |y establish m ni numcontacts.

Id. at 478. Rat her, Burger King devel oped what we have descri bed as a

“'contract-plus' analysis.” Gnis Corp. v. Jackson, 822 F. 2d 194, 197-
98 (1st Gr. 1987). Thus, "prior negotiations and contenpl ated future
consequences, alongwith. . . the parties' actual course of dealing.

. must be eval uat ed i n det er m ni ng whet her t he def endant™ has m ni num

contacts wwth the forum Burger King, 471 U. S. at 479 (findi ng t hat

franchi se contract, whi ch envi si oned a twenty-year rel ati onshi p and
continuing contacts withthe forum constituted a contact for purposes
of due process anal ysis).

The governnment concedes that there is no evidence that
Herrington or any other SABrepresentative went tothe United States in

connection with Fitzgerald' s accounts. SAB's | ack of a physi cal
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presence inthe United States, however, is not fatal tothe case for

jurisdiction. See Burger King, 471 U S at 476 ("Jurisdictioninthese

ci rcunst ances may not be avoi ded nerel y because t he def endant di d not

physically enter the forumState."); Pritzker v. Yari, 42 F. 3d 53, 62

(1st Cir. 1994) ("a non-resident def endant may not al ways be ableto
el ude t he net by such si npl e expedi ents as renai ni ng physi cal | y out si de
the forunm). Wen physical presence is | acking, we |l ook for some ot her
i ndi cationthat the def endant reached into the forum such as mail or

t el ephone contacts. See Burger King, 471 U. S. at 476; Mass. Sch. of

Law, 142 F. 3d at 36. The governnent has no such evi dence here. For
exanpl e, the record does not showthat the bank called or wote to
Fitzgeraldto solicit himas a custoner or to manage hi s account.> .

Nowak v. Tak Howlnvs., Ltd., 94 F.3d 708, 716-17 (1st Cir. 1996)

(defendant’'s correspondence soliciting business fromplaintiff
satisfied mniml contacts requirenent). |nstead, the evidence shows
that Fitzgeral d opened t he SAB accounts i n Anti gua and t hat nost of the
$7 mllion cane not directly fromthe United States, but from"ot her
foreign locations.” Swiss 11, 191 F.2d at 38.

Al t hough t he gover nnent does not specifically argue the

poi nt, SAB s March 28, 1994 | etter to t he Massachusetts district court

5> There is record evidence (in a report fromthe governnment's
i nvestigator) that Herrington made phone calls to Boston in 1986 during
the period in which Fitzgerald was setting up his SAB accounts.
However, the report does not specify that Fitzgeral d was t he reci pi ent
of those calls.
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informng it that the Anti guan governnment had frozen Fitzgerald' s

accountsis alsoajurisdictional contact. See Sawmelle, 70 F. 3d at

1389-90 (letter and call nmade to forumby def endant i n mal practi ce case
wer e "unquesti onably a contact for purposes of our anal ysis"). The
|l etter was not arel ated contact for purposes of the governnment's
cl aim however, because the letter was not essential to either the
formati on or breach of the all eged contract between SAB and the

government. See Phillips Exeter, 196 F.3d at 289 (stating that a

contact isrelated for purposes of a contract cl ai mwhenthe contact is
"instrumental either in the formation of the contract or inits
breach"). Rather, theletter sinply gave notice that paynent m ght not
occur, so, at nost, it can be consi dered only margi nal ly i nstrunent al
to the all eged breach.

I n sum havi ng exam ned t he busi ness rel ati onshi p bet ween SAB
and Fitzgeral d and/or the United States, whichinvolves noin-forum

activities, we find that the governnent has not satisfiedBurger King s

"contract-plus" requirenent, see 471 U.S. at 478-79, to denonstrate
that thisrelationshipisinfact acontact with the forumfor the
pur poses of the relatedness inquiry.

W nowturntothe governnment's argunent that the ef fects of
the injuries caused by SAB' s activities qualify as rel ated cont acts.
The rel atedness inquiry for tort clains focuses on whether the

def endant' s in-forumconduct caused the injury or gaverisetothe

-20-



cause of action. Mass. Sch. of Law, 142 F. 3d at 35. The gover nnment

asserts that SAB' s rolein advising Fitzgeraldonlaundering $7 mllion
in drug proceeds through an account in Antigua and the bank's
subsequent di sbursenent of those funds caused wongful effects -- the
| oss of the noney to the United States governnent -- whichwere felt in
the United States. Because SAB refused to tender the allegedly
converted funds, andthe effects of thisinjury werefelt inthe United
States, the governnment opi nes that these in-forumeffects are contacts
that satisfy the rel atedness el enent.

Because t he government can point to noin-forumactivities
by SABthat relatetoits claim the governnent attenpts to bol ster its
case for specificjurisdictionbyrelyingonthein-forum"effects"

t heory i naugurated i nCal der v. Jones, 465 U. S. 783 (1984). Inthat

case, two newspapernen fromFl ori da who wer e wor ki ng for the Nati onal
Enquirer wote an allegedly libelous article about a California
entertainer. |d. at 784-85. The article was prinarily based on phone
callstoCaliforniasources. |ld. at 785. However, Cal der did not turn
on t he presence of physical, mail, or tel ephone contacts between the
defendants and the forum |[d. at 787 n. 6. |nstead, the Suprene Court
hel d that California could assert personal jurisdiction over the
newspaper nen "based on the 'effects' of [defendants'] Fl ori da conduct

in California." 1d. at 789.
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Unfortunately for the government, though, inthis case,
Cal der cannot carry the day. Calder "cannot stand for the broad
propositionthat aforeignact with foreseeable effectsinthe forum

state always givesrisetospecificjurisdiction.” Bancroft & Masters,

Inc. v. Augusta Nat'l Inc., 223 F.3d 1082, 1087 (9th Cir. 2000).

Cal der is inapposite to this case for a nunber of reasons.
Fi rst, we have previously recogni zed that Cal der's "effects"”

test was adopted "for determ ni ngpurposeful availnent inthe context

of defanation cases.” Noonan, 135 F. 3d at 90 (enphasi s added). Thus,
the "effects" test is a gauge for purposeful avail nment andis to be
applied only after the rel at edness prong has al ready been sati sfi ed.
Al though "thereis anatural blurring of the rel atedness and pur posef ul
avai l ment inquiries in cases (like this one) in which the all eged
contacts are |less tangible than physical presence[,] . . . the

inquiries aredifferent. . . ."Phillips Exeter, 196 F. 3d at 289. The

pur poses behi nd each prong bring this difference into focus.
The rel at edness i nqui ry separat es general jurisdictionfrom

specific jurisdictioncases. Ticketmaster-N.Y., 26 F.3d at 206. Wen

al l eged contacts fall short of bei ng "conti nuous and systematic" so
that the exercise of general jurisdiction would be unfair, those
contacts may still support the exercise of specificjurisdictionif

they arerelated to the cause of action. Phillips Exeter, 196 F. 3d at

288. The rel at edness prong ensures fundanental fairness by protecting
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a def endant frombei ng haul ed i nt o an out - of -state forumbased on a
singlecontact withthat forumthat is wholly unrelatedtothe suit at

i ssue. See Wrl d-Wde Vol kswagen Corp. v. Whodson, 444 U. S. 286, 291-

92 (1980) (noting that due process protects a defendant from
i nconvenient forums and prevents states from overreaching the

boundaries of their sovereignty); Phillips Exeter, 196 F. 3d at 287- 88

(stating that due process protects those whose extra-forumactivities
do not make personal jurisdictioninthe forumforeseeable). Wenthe
nexus between the forum contacts and the cause of action is too
attenuated, it violates fundanental fairness to force a defendant with
non- conti nuous or non-systematic contacts to defend hinsel f inthat

forum Mss. Sch. of Law, 142 F.3d at 36 (arguingthat aletter from

Ato B, reporting on C s actions, cannot confer personal jurisdiction
over Cin B s hone state because t he connecti on between B' s state and
C s extra-forumactivities is too attenuated).

The purposeful avail nment i nquiry, though, focuses onthe
defendant' s intentionality. See Noonan, 135 F. 3d at 90-91 (di scussi ng
CGalder' s intent requirenent for purposeful availnment). This prongis
only satisfied when the def endant purposefully and voluntarily directs
his activities toward the forumso that he shoul d expect, by virtue of
t he benefit he receives, to be subject tothe court’'s jurisdiction

based on these contacts. See Phillips Exeter, 196 F. 3d at 292;

Ticketmaster-N. Y., 26 F.3d at 207-208.
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Cal der addressed purposeful availnent, rather than

rel atedness. See Noonan, 135 F. 3d at 90 (di scussing the intent of the

def endants in Calder by aimng their article at the forumstate).

Cal der focused on the defendants' intent tocauseinjuryintheforum
by aimngtheir article at aforumresi dent and t hen publishingthe
articlethere, knowing that theinjury would be felt inthe forum 465
U S. at 789-90. The only contacts between one of theCal der def endant s
and the forumwere that his articl e was published withinthe forumand

the legal injury occurredwithinthe forum Calder, 465 U. S. at 786,

790; see al so Keeton, 465 U. S. at 777 (noting that thelegal injury of
| i bel occurs "wherever the offending nmaterial iscirculated"). Both
the in-forumpublicationandthein-foruminjury were clearly rel ated
totheplaintiff's defamation suit, sothe Suprenme Court di d not need
t o address t he rel at edness prong before proceedi ng to t he purposef ul
avai l ment inquiry. Thus, sinceCalder's "effects” test is relevant
only to the purposeful avail ment prong, it cannot be used to strengthen
t he governnent's rel atedness show ng.

Second, courts "have struggled sonewhat with Calder's

i nport." Bancroft & Masters, 223 F. 3d at 1087.7 As we have previously

6 The second Cal der def endant had ot her contacts with the forum such
as the tel ephone calls he made to sources | ocated in California.
Cal der, 465 U.S. at 785-86.

” Wthout conducting an exhausti ve revi ewof the case | aw, we not e t hat
several circuits do not appear to agree as to howto read Cal der.
GConpare Oriental Trading Co., Inc. v. Firetti, 236 F. 3d 938, 943 (8th
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noted, Calder's "effects" test was specifically designedfor useina
def amati on case. Noonan, 135 F.3d at 90 (citing Calder as having
"adopted an effects test for determ ni ng purposeful avail nment inthe
cont ext of defamati on cases"). Thus, whet her Cal der was ever intended
to apply to nunmerous other torts, such as conversi on or breach of

contract, isunclear. Seelnmplndus.., Inc. v. Kiekert AG 155 F. 3d

254, 261 (3d Gr. 1998) (noting that courts, in applyingCal der to non-
def amati on cases, have adopted "a m xture of broad and narrow

interpretations”); Mdinchy v. Shell Chenical Co., 845 F. 2d 802, 817

(9th Cir. 1988) (refusing to apply "effects"” test to contract claim.
Third, the facts of Cal der diverge widely fromthe facts in

this case. AlthoughCalder's significanceis basedonits "effects”

theory, in that case, the actual tort or injury, not just its

consequences, occurredwithinthe forum Conpare Keeton v. Hustl er

Magazi ne, 465 U. S. 770, 776-77 (1984) (tort of libel is generally held

to occur wherever the libelous material iscirculated), with Swissll,

191 F. 3d at 37 (|l egal injury of conversion occurs where conversion

Cir. 2001) (enphasi zi ng nunerous faxes and tel ephone calls intothe
forumin finding jurisdictionunder Calder), and Wen Air Al aska, | nc.
v. Brandt, 195 F. 3d 208, 212 (5th Cir. 1999) (sane), withlno |Ind.,
Inc. v. Kiekert AG 155 F.3d 254, 260 (3d Cir. 1998) ("Generally
speaki ng, under Cal der anintentional tort directed at the plaintiff
and having sufficient inpact upon it in the forummay suffice to
enhance ot herw se i nsufficient contacts wth the forumsuch that the
"m ni mumcontacts' prong of the Due Process test is satisfied."), and
Lake, 817 F.2d at 1423 (finding jurisdiction under Cal der where
nonr esi dent att orney obtai ned ex parte order fromout-of-forumcourt
knowi ng it would be used to cause injury in the forum.
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t akes pl ace). Moreover, thein-forumpublicationof thearticlein
Cal der provided an i nportant contact for jurisdictional purposes; a
contact that i s absent inthis case, since any tortious conversi on or

breach of contract occurred in Antigua.

Fourth, our Cal der-based precedent dictates that the
governnment's "effects"” argunment is insufficient here to show
rel at edness. "W have westled beforewi ththisissue of whether the

in-forumeffects of extra-forumactivities suffice to constitute

m ni mumcont acts and have found inthe negative." Mass. Sch. of Law,

142 F. 3d at 36; accord Sawtelle, 70 F.3d at 1390-91 (rel at edness

showi ng was "t enuous at best" when based on "ef fects" of defendants'
mal practice, comm tted outside of forum and on ancillary | egal advice

mai l ed into the forum ; Kowal ski v. Doherty, Wallace, Pillsbury &

Mirphy, 787 F.2d 7, 11 (1st GCir. 1986) (finding that "effects” inthe
forumare not equi val ent to an actual injury caused inthe forumby in-
forum activities).

The district court, based on the governnment's mere show ng
of in-forumeffects, rather than actual contacts or injury withinthe
forum foundthe governnent's rel at edness showi ng so "scant” that it
di d not consi der t he purposeful avail nent or reasonabl eness el enent s of
thetripartitejurisdictional analysis. Swisslll, 116 F. Supp. 2d at
222. We are |l i kewi se underwhel ned by t he governnent' s rel at edness

showi ng. Thus, our jurisdictional anal ysis need proceed no further.
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Si nce the governnent has failed to satisfy the first prong of the
jurisdictional test, its argunent for specificjurisdictionnust fail.

C. Jurisdictional Discovery

Inthe alternative, the governnment requests di scovery to
devel op addi ti onal facts. The governnment asked for di scovery inthe
initial proceedings beforethedistrict court, but the court deniedthe
notion. InSwissll, we vacated the denial and directed the district
court to reeval uate the governnment's request because the burden-
shifting franework for the negation requirenment that we | aid out
"underm ne[d] therationalefor thedistrict court's decision.” 191
F.3d at 46. We noted that under our precedents, "[a] tinmely and
properly supported request for jurisdictional discovery nerits
solicitous attention.” |d. at 45.

On remand, the district court heard argunent about the
governnent' s request for jurisdictional discovery. InSwisslll, the
court denied the government's request. Considering only the
rel at edness el enent of thetest for specific jurisdiction, the court
said that "the governnment, while asserting that it has stated a
"col orabl e case' insatisfaction of the m ni numcontacts requirenent
for specific personal jurisdiction, offers scant evi dence i n support of
that conclusion.” 116 F. Supp. 2d at 222. The court concl uded:
"I ndeed, so bootless . . . isthe governnent's showi ng hereinlight of

t he applicable authority, that it has made no col orable claim
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sufficient to entitle it to any further discovery."” [d. at 225
(citation and internal quotation marks om tted).

W have |l ong hel d that "a diligent plaintiff who sues an out -
of -state corporation and who makes out a col orable case for the
exi stence of in personamjurisdictionmay well be entitledto a nodi cum
of jurisdictional discovery if the corporation interposes a

jurisdictional defense." Sunvi ew Condom niumAss'n v. Flexel Int'],

Ltd., 116 F.3d 962, 964 (1st Cir. 1997) (enphasis added); accord

Sur pi t ski_ v. Hughes- Keenan Corp., 362 F. 2d 254, 255-56 (1st Cr. 1966).

However, "that entitlement is not absolute.” Sunview 116 F. 3d at 964.
Aplaintiff nmust be diligent in preserving his or her rights. [d.
Mor eover, even when the plaintiff has been diligent and has nade a
col orabl e cl ai mfor personal jurisdiction, thedistrict court still has
"broad di scretion to deci de whet her di scovery is required.” O ocker v.

Hilton Int'l Barb., Ltd., 976 F.2d 797, 801 (1st Cir. 1992).

The standard for reversing adistrict court's decisionto
di sal l owjurisdictional discoveryis high. Gventhetrial court's
broad discretion in determ ni ng whether to grant jurisdictional
di scovery, "[a] rulingw || be overturned only upon a cl ear show ng of
mani f est injustice, that is, where the | ower court's di scovery order

was plainly wong and resulted in substantial prejudice to the

aggrieved party." Oocker, 976 F. 2d at 801 (i nternal quotati on marks

omtted) (enphasis added); see also Noonan, 135 F.3d at 94.
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I nthis case, the governnent has been unabl e to showt hat the
district court's deni al of di scovery was "pl ai nly wong" and an abuse
of discretion. Evenif this Court disagreedwiththedistrict court's
assessnent that the governnent's jurisdictional show ng was "boot | ess, "
SwissIll, 116 F. Supp. 2d at 225, such di sagreenent i s aninsufficient
basis for overturning the district court's decision. In order to
reverse the district court, we woul d haveto findthat its anal ysis was
"plainly wong and resul ted i n substanti al prejudice.” Qocker, 976
F.2d at 801. W can nmake no such finding here.

After our analysis of the governnent's argunent, it is
uncl ear t hat the governnment has present ed what anounts to a "col orabl e"
cl ai mfor personal jurisdiction. As discussed above, the governnent's
rel at edness show ng was unconvi ncing. And, inorder tofindspecific
personal jurisdiction, all three prongs of thetripartite test nust be

sati sfied. Phillips Exeter, 196 F.3d at 39. Moreover, if the

plaintiff fails to nake a strong showingw th respect tothe first two
prongs, then the exercise of personal jurisdictionis norelikelyto be
found unreasonabl e under thethird prong. Id. at 39 n.1. Thus, even
if this Court were ruling afresh (rather than under a restricted
st andard of review) onthe jurisdictional discoveryissue, it is not
cl ear that discovery woul d be warranted. As aresult, we can hardly
state that the district court was "plainly wong” i n denyi ng di scovery

for lack of a colorable claim
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W have al so held that, inadditionto presenting a col orabl e
claim aplaintiff nmust be diligent in preserving hisrights to be
entitledtojurisdictional discovery. Sunview, 116 F.3d at 964. This
i ncludes the obligationto present facts tothe court whi ch showwhy

jurisdictionwouldbefoundif discovery were permtted. See Barrett

v. Lonbardi, 239 F. 3d 23, 26 (1st Cir. 2001). The governnent, here,
has been less than diligent. As SAB points out, only on appeal didthe
governnent fl esh out its description of the types of contacts it hopes
to discover: (1) "the origins and nature of SAB's rel ations and
contacts with Fitzgerald;" (2) "busi ness neetings that took placein
the United States, or were conduct ed by tel ephone, with personsinthe
United States, relating to the subject accounts;™ (3) "information that
nm ght have been sent by mail or other nmeans” by SAB to the United
States; and (4) the "originand nature of any ot her busi ness rel ati ons”
bet ween SAB and Aneri can account hol ders or busi ness partners. The
gover nment shoul d have giventhe district court this nore detail ed
description of the "additional pertinent avenues of inquiry" that it

hoped to pursue. Whittaker Corp. v. United Aircraft Corp., 482 F. 2d

1079, 1086 (1st Cir. 1973). Because the governnent di d not present
t hese specifics bel ow, they do not enter into our anal ysis of whet her
the court abusedits discretionindenyingtherequest for discovery.
Failureto all ege specific contacts, rel evant to establi shing personal

jurisdiction, inajurisdictional discovery  request canbe fatal to
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t hat request. See Crocker, 976 F. 2d at 801 (denyi ng di scovery where

appel l ants sought information, irrelevant to forumcontacts, on
solicitation of busi ness and t he provi si on of goods or servi ces outsi de
of the forum; Noonan, 135 F.3d at 94 (denying discovery where
pl ai ntiffs sought i nformati on about the interrel ati onshi ps anong t he
def endants; information irrelevant to purposeful availnment).

G ven the overall unpersuasive case for personal
jurisdiction, the governnent's failureto allege specificcontacts it
was seeking to di scover, and the wi de di scretion givento the district
court, we cannot conclude, inlight of our precedent, that the district
court was "plainly wong" in denying discovery.

M.

Inits conplaint, the governnent allegedthat IMBis SAB's
alter ego. At the March 30, 2000 hearing on SAB's and I MB's notions to
dismss, thedistrict court dismssedthe governnent's case agai nst | MB
"for failure adequately to plead al | egations of alter egoliability and
for | ack of personal jurisdiction." Swisslll, 116 F. Supp. 2d at 219.
On appeal , the governnent challenges thisruling. Inthe alternative,
it contends that it shoul d have been al |l owed t o t ake di scovery about
| MB's rel ati onship with SAB, arguing, as it did below that discovery
i's needed because "t he defendants exclusively hold the critical
i nformati on t hat woul d expl ai n t he event s surroundi ng t he di sappear ance

of the funds."
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InSwissll, IMBarguedthat it could not be heldliablefor
SAB' s al | eged m sconduct because it was not SAB's alter ego. W said
t hat this argunment was "prenature” because it i nvolved "reachingthe
nmerits of acase,” which, accordingto Suprene Court precedent, "shoul d
await a determ nation of the district court's jurisdictionover | MB."
191 F. 3d at 46. We noted "[t] he | ack of a devel oped record and t he
fact that the district court has not yet expressedits viewsonthis
noti on" as added reason to decline to address | MB's argunent on t he
nerits. 1d. The jurisdictional question over | MBcan nowbe resol ved,
inlight of this Court's decision affirmng the | ack of personal
jurisdiction over SAB.

The gover nnment concedes t hat personal jurisdiction extends
to IMBonly if (1) the government makes a prima facie case for
jurisdictionover SABand if (2) the governnment can establish alter ego

liability. See Pleasant St. |, 960 F.2d at 1091 ("if [subsidi ary]

PSC s contacts can be attri buted to [ parent conpany] | TD, then t he
jurisdictional hurdle can be vaulted"); Donatelli, 893 F. 2d at 466
("Sincethe essence of personal jurisdictionisto bringresponsible
parties before the court, a corporationwhichis actually responsible
for its subsidiary's decisionto undertake instate activities should,
inall fairness, bewithinthe state court's jurisdictional reach.").
Si nce t he gover nnment was unabl e t o make t he case for jurisdiction over

SAB, the first "if" has not been satisfied. Therefore, personal
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jurisdictioncannot extendtoIMB. W thus affirmthe district court's
di sm ssal of the case against | MB.
| V.
For the foregoi ng reasons, we agree wththe district court's
di sm ssal of the case against SAB and I MB for |ack of personal
jurisdiction.

Affirned.

(Di ssenting follows)
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LI PEZ, Circuit Judge, dissenting. The mgjority concludes

that the district court did not abuse its discretion in denying
jurisdictional discovery. | respectfully disagree with that
conclusion, and therefore di ssent. My di sagreenent withthemgjority

stens inlarge part fromthe majority's treatnent of Cal der v. Jones,

465 U. S. 783 (1984). | n assessing whet her the governnent's tort clains
arise out of or relateto SAB's contacts withthe forum thengjority
states that, "sinceCalder's 'effects' test isrelevant onlytothe
pur poseful avail ment prong, it cannot be used to strengthen the
governnent' s rel at edness showi ng." That reasoni ng cannot be squared
with Calder's holdingthat jurisdictioncan be "based on" thein-forum
effects of the defendant's out-of-forumactivity. 465 U. S. at 787.
Under Cal der, those effects are jurisdictional contactsintheir own
right, relevant to the rel atedness requirenent.

Al though | agreewiththe ngjority that the governnent has
not yet made out a prim facie case for specific jurisdiction, |
bel i eve that the governnent's effects argunent creates a "col orabl e"
case for specificjurisdictionwithrespect toitstort clains agai nst
SAB. Accordingly, | conclude that the district court abused its
di scretion in summarily denying the government's request for
jurisdictional discovery onthe groundthat the governnent's case for
personal jurisdiction is "bootless."
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My di sagreenent with the majority over the inport of Cal der
leads me to a different view on the question of jurisdictional
di scovery. Thus, beforeturningtothe discovery question, | first
must address Cal der itself, andits inplications for the governnent's
case for specific jurisdiction.

A. The Juri sdictional Rel evance of Effects

The di spute i nCal der arose out of an al |l egedly |i bel ous
article publishedinthe Nati onal Enquirer about Shirley Jones, a well -
known Cal i fornia entertainer. Jones suedthe Enquirer, lan Calder, its
presi dent and editor, and John South, the reporter who wote the
of fendi ng article. Calder and South were both Fl ori da resi dents, and
it was undi sputed that the article had beenwitten, researched, and
editedin Florida. |Indeed, Cal der never evencalled Californiain
connectionwiththe article: "all of hisactswithreferenceto|[the

Jones] article apparently were perfornmedin Florida." Jones v. Cal der,

187 Cal. Rptr. 825, 829 (Cal. Ct. App. 1982).

The California Court of Appeal concluded that "[t] he fact
t hat the actions causing the effects in California were performed
outsidethe State did not prevent the State fromasserting jurisdiction
over a cause of action arising out of those effects.” Calder, 465 U. S.
at 787. The Suprenme Court agreed, noting its "approval of the

"effects' test enployed by the Californiacourt.” |d. at 787 n. 6.
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That test was drawn from8 37 of t he Restatenent (Second) of Conflicts
of Laws, which provides:

A state has power to exercise judicial

jurisdiction over an individual who causes

effects in the state by an act done el sewhere

wi th respect to any cause of action arisingfrom

t hese effects unl ess the nature of the effects

and of theindividual'srelationshiptothe state

make the exercise of jurisdiction unreasonable.

As the | anguage of the Restatenment test suggests, its
el ements mrror those of our traditional specific jurisdictioninquiry.
The first clause, authori zing jurisdictionover "one who causes effects
inthe state by an act done el sewhere, " establishes that in-forum
effects arerel evant contacts for the jurisdictional anal ysis. The
second clausethenlimts the exercise of jurisdictionto casesin
which there is a sufficient nexus between the defendant's forum
contacts (here, thein-forumeffects) andthe plaintiff's cause of
action. That clause correlates tothe rel atedness requirenent for
specific jurisdiction, whichis satisfiedwenthe plaintiff's cause of

actioneither "aris[es] out of or relate[s] tothe defendant's contacts

withthe forum" Helicépteros Nacional es de Colonbia, S.A. v. Hall,

466 U. S. 408, 414 n. 8 (1984) (enphasi s added). W have saidthat "we
think it significant that the constitutional catchphraseis disjunctive
innature, referringto suits arisingout of or relatingtoin-forum
activities. W believe that this added | anguage portends added

flexibility and signals arelaxation of the applicabl e standard."
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Ticketmaster-NY, Inc. v. Alioto, 26 F.3d 201, 206 (1st Cir. 1994)

(citations andinternal quotation mrks omtted). Thereis noreason
t o depart fromour usual understandi ng of the rel atedness inquiryin
t hi s case. Therefore, although the Restatenent uses “arising out of”
| anguage to describe its rel at edness requi renent, the requirenment al so
can be satisfied by a showing that the plaintiff's cause of action
"relates to" the in-forumeffects of the defendant's activity.
The final clause of the effects test adds a proviso,
f orbi ddi ng ef fect s-based j uri sdictionincases where "the nature of the
effects and of theindividual'srelationshiptothe [forunm nmake the

exerci se of jurisdiction unreasonable."” Restatenent (Second) of

Conflict of Laws, 8 37. Prior to Calder, the Suprenme Court had

expl ai ned t hat t he general "reasonabl eness"” i nqui ry mandat ed by t he
effects test overlaps in large part with the purposeful avail ment

inquiry. See Kulko v. Superior Court, 436 U.S. 84 (1978). Thus,

ef fects-based jurisdictionis "unreasonabl e" under t he Rest at enent test
wher e t he def endant has not intentionally reached out to the forum
state in sonme way, so that he or she reasonably coul d anti ci pate bei ng
haled into court there. See id. at 96-98.

The circunst ances of Calder easily satisfiedthe first two
cl auses of the Restatenent test. The article, witten by defendants
Cal der and South in Fl ori da, had caused harnful effects inthe forum

state; as the Court observed, "the brunt of the harm[to Jones], in

-37-



terns both of [her] enotional distress and the injury to her
pr of essional reputation, was sufferedin California.” Calder, 465 U. S.
at 789. Jones's cause of action arose out of those effects. Seeid.
at 787. Thus, asthe mgjority explains, sincethein-forumeffects of
t he Cal der defendants' actions "were clearly relatedtothe plaintiff's
defamation suit, . . . the Supreme Court di d not need to address t he
rel at edness prong before proceeding to the purposeful avail nment
inquiry."

The Court began that inquiry by distinguishing the
def endants' situation fromthat of a hypothetical wel der who wor ks on
aboiler inFloridathat |ater explodesin California. Seeid. at 789.
The wel der obvi ously can "foresee"” that the boil er m ght make i ts way
to Californiaand cause harnful effects there. 1d. Yet, the Court
observed, it may wel | be unfair to subject the welder tojurisdiction
in Californiawhen he "has no control over and derives no benefit from
his enployer's sales in that distant State.” |d.

Unl i ke t he unfortunate wel der, Cal der and Sout h wer e " not
charged with nere untargeted negligence.” 1d. Rather, the Court
enphasi zed, “their intentional, and all egedly tortious, actions were
expressly aimed at the forumstate.” 1d. The allegedly |ibel ous story
“concerned the Californiaactivities of aCaliforniaresident” whose
“career was centeredinCalifornia.” 1d. at 788-89. Moreover, the

def endants knewthe article “woul d have a potentially devastating
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i npact” on Jones, and t hat she woul d suffer “the brunt of theinjury”
inCalifornia, where she lived and worked. [d. at 789-90. In short,
California was “the focal point both of the story and of the harm
suffered.” 1d. at 789. Thus, the defendants “nust 'reasonably
anticipate being haledintocourt there,'” id. at 790 (quoti ngWorl d-

W de Vol kswagen Corp. v. Wodson, 444 U.S. 287, 297 (1980)), and

jurisdiction reasonably could be “based on the 'effects' of
[ defendants'] Florida conduct in California,” id. at 789.

B. The Mpjority's Reading: Cal der and Rel ated Cont acts

G ven Cal der's focus on t he reasonabl eness of exerci sing
jurisdictiononthe basis of effects, it is easy to understand the
maj ority's assertion that Cal der “is a gauge for purposeful avail nent.”
VWhen a plaintiff seeks to base jurisdictiononthein-forumeffects of
t he defendant's activity el sewhere, the caselikely will turnon such
questi ons as whet her the defendant’'s all egedly tortious conduct was
intentional ly and “expressly ai med” at the forumstate, and whet her the

“brunt of the harni was felt there. Calder, 465 U. S. at 789. Those

i nquiries properly fall under the purposeful avail nent prong because
t hey are desi gned to determ ne whet her t he def endant i ntentionally

reached out to cause harmin the forumstate.?®

8 Calder clarifiedthat the purposeful avail nent requirenment i s net
whenever the def endant intentionally reaches out tothe forumin sone
way, whether it is seeking benefits or causing harm The Court
reaffirmed that point i nBurger King Corp. v. Rudzew cz, expl ai ni ng
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Contrary to the concl usi on of the majority, however, it does
not followthat Calder “is rel evant only to t he purposeful avail nent
prong [and so] cannot be used to strengthen the governnment's

rel at edness show ng.” As | have expl ai ned, the Restatenent “effects”

test approved inCalder i ncludes arel atedness el enent. Itpermts a
state to exercise effects-based jurisdictiononly whenthe plaintiff's
claims arise out of or relate to the in-forum effects of the

defendant's acts. See Rest at ement (Second) of Conflicts of Laws, § 37;

Cal der, 465 U.S. at 787 (noting that effects-based jurisdictionwas
proper where Jones's clains arose out of the Californiaeffects of the
def endants' actions).

The maj ority does not suggest that the governnent's cl ai ns
agai nst SABare not relatedtothein-forumeffects of SAB's al | egedly
tortious activity. Accordingly, whenit says that the effects test
“cannot be used to strengthen the governnment's rel at edness show ng,”
the majority nmust nean that, under Cal der, the in-forumeffects are not
jurisdictional contacts thensel ves, but nmerely additional evidence that

t he def endant s acted purposefully. Based on that interpretation of

t hat due process requi res that individual s have “fair warni ng” that
their activities mght subject themtojurisdictioninthe forum and
that the fair warning requirenment is satisfied if the defendant
“*purposeful ly directed his activities at resi dents of the forumand
thelitigationresults fromallegedinjuries that '"arise out of or
relate to' those activities.'” 471 U.S. 462, 472 (1985) (quoting
Keeton v. Hustler Mag., Inc., 465 U S 770, 774 (1984); Hel i cépt eros,
466 U.S. at 414 n.8).
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Calder, the nmpjority states that the rel atedness inquiry can be
satisfied only when “t he def endant’' sin-forumconduct caused the injury
or gave rise to the cause of action.”

However, the effects test adopted in Calder explicitly
aut horizes jurisdiction basedonthein-forumeffects of “an act done

el sewhere.” Restatenent (Second) of Conflict of Laws, § 37. Those

effects are rel evant jurisdictional contacts, apart fromany |ink
between the plaintiff's tort clainms and the defendant's “i n-forum
conduct.” Thus, inCalder, the Court didnot rely onthe presence of
physical, mail, or tel ephone contacts between t he def endants and t he
forum Instead, it held that jurisdiction was proper “based on
"effects' of [defendants'] Floridaconduct inCalifornia.” Calder, 465

U S. at 789; see al so Hugel v. McNell, 886 F.2d 1, 4 (1st Cir. 1989)

(expl ai ni ng that, under Cal der, “[t] he know edge t hat t he nmaj or i npact
of theinjury would be felt inthe forumState constitutes a purposeful
contact or substantial connecti on whereby the intentional tortfeasor
coul d reasonabl y expect to be haledintothe forumState's courtsto

defend his actions”); Haisten v. Grass Vall ey Med. Rei nbursenent Fund,

Ltd., 784 F.2d 1392, 1397 (9th Cr. 1986) (noting that i nCal der “t he

Court . . . allowedthe exercise of jurisdictionover adefendant whose
only "contact' withthe forumstate [was] the ' purposeful direction' of

a foreign act having effect in the forumstate” (first enphasis

added)). It isdifficult tounderstand howjurisdiction could have
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been perm ssibleinthose circunstances were the in-forumeffects of
acts done el sewhere not thensel ves contacts.

| ndeed, the mgjority's met hodol ogy woul d seemt o conpel a
result contrary to that reached in Calder. On the mpjority's
understanding, “the effectstest . . . istobeappliedonlyafter the
rel at edness prong has been satisfied.” That creates a quandary for the
pl aintiff whose cause of action ari ses out of or relatestothein-
forumeffects of out-of-forumactivity. |If those effects are off-
l[imts during the rel atedness inquiry, and if that inquiry nust be
conpl eted before the effects can be taken i nto account under the
pur poseful avail ment anal ysis, thenthe plaintiff never will be ableto
establish jurisdiction*®“based on” those effects. Calder, therefore, is
a dead letter. The only cases in which in-forumeffects could be
consi dered are those in which jurisdictionmght just as easily be
based on sonme other forum contacts.

The majority offers two bases for its readi ng of Cal der.

First, it enphasizes that i nNoonan v. Wnston Co., 135 F. 3d 85, 90

(1st Cir. 1998), we said that Cal der “adopted an effects test for
det er m ni ng purposeful avail nent i nthe context of defamati on cases.”
It is inportant to see that statenent in context:

The decisive due process issue in this
[ def amati on] case i s whether the defendants’
activities satisfy the purposeful avail ment
requirenment. Plaintiffs correctly draw our
attention to Calder v. Jones, in which the
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Suprenme Court adopted an effects test for
det er mi ni ng pur poseful avail nent in the context
of defamati on cases.
ld. (internal citationonmtted). Noonan cannot bear t he wei ght the

majority gives it. Calder did establish a test for determ ning

pur poseful avail nent in defamati on cases. The npjority's reading
depends on the entirely different point that Calder did not also
establish that jurisdictioncan be based onthein-forumeffects of
out-of -forumactivity when such effectsrelate or giverisetothe
cause of action. Noonan di d not di scuss rel atedness at all, and so
provi des no support for the majority'srestrictiveinterpretation of
Cal der.

Second, the majority points out that “we have westl ed before
with [the] issue of whether the in-forumeffects of extra-forum
activities sufficeto constitute m nimumcontacts and have foundin the

negative.” Mass. Sch. of Lawv. Aner. Bar Ass'n, 142 F. 3d 26, 35-36

(1st CGr. 1998). In further support of that point, themajority cites

Kowal ski v. Doherty, Wallace, Pillsbury & Muirphy, 787 F.2d 7 (1st Cir.

1986), and Sawtelle v. Farrell, 70 F. 3d 1381 (1st G r. 1995), in which

we hel d t hat New Hanpshi re coul d not exerci se jurisdiction over foreign
law firnms based on al |l egedly negligent acts conm tted outside the

state.? We di scussed those cases i n Massachusetts School of Law, and

 We reasoned i nKowal ski and Sawt el |l e that the effects of aninjury
are not thesanethingastheinjuryitself. See Kowal ski, 787 F. 2d at
11; Sawtelle, 70 F.3d at 1390. | address the distinction between
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concl uded that, “[j]ust as the New Hanpshire ef fects of [out-of-state]
negl i gence, wi t hout nore, coul d not sustai n an acti onin NewHanpshire

agai nst the negligent actor, see Kowal ski, 787 F. 2d at 11, sotoothe

Massachusetts effects of the [defendants'] [out-of-state] actions,
wi thout nore, fail to sustainan actionina Massachusetts court.” 142
F.3d at 36 (also citing Samtelle, 70 F.3d at 1394).

We did not nmention Calder — nuch less rely on it — in

Massachusetts School of Law, Kowal ski, or Sawtell e. Neverthel ess, our

hol di ngs i n those cases are consistent withthe effects test that |

have descri bed. Under Calder, inorder for jurisdictionto be based
solely on the in-forumeffects of the defendant's activity, the
plaintiff nmust showthat the def endant acted “for the very purpose” of

causi ng harnful effectsinthe forum Lake v. Lake, 817 F. 2d 1416,

1422 (9th Gr. 1987); Restatenent (Second) of Conflict of Laws, 8§ 37

cnm. e (“When the act was done with the intention of causing the
particular effectsinthe state, thestateis likelyto have judicial
jurisdiction though the defendant had no other contact with the
state.”). No such showi ng was made (or even attenpted) in

Massachusetts School of Law, Sawell e, and Kowal ski. In those cases,

t herefore, effects-based jurisdictionwouldhave been “unreasonabl e”
under the Restatenent test, not because the in-forumeffects were not

contacts, but because the “nature of the effects” was such that

injury and effects bel ow, as part of the purposeful avail nent anal ysi s.
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jurisdictioncouldnot rest onthemal one. Restatenent (Second) of

Conflict of Laws, § 37; see also Calder, 465 U. S. at 789-89; Kul ko, 436

U S. at 96-97.

To be sure, in-forumeffects that |lack the requisite
intentionality arestill jurisdictional contacts that nust be taken
into account inthe overall anal ysis. Calder conpels that concl usion,
and our cases do not suggest ot herwi se. But ot her contacts betweenthe
def endant, the forum and the litigation are necessary in order to

render the exercise of jurisdiction reasonable. See Restatenent

(Second) of Conflict of Laws, 837 cnt. e (“The fact that the effect in
the [forum was . . . foreseeablew || not itself sufficeto givethe

[forunm] judicial jurisdictionover the defendant.”); Panda Brandyw ne

Corp. v. Potonac El ec. Power Co., 253 F. 3d 865, 869 (5th Cir. 2001)

(explaining that “the effects of an all egedintentional tort are to be
assessed as part of the anal ysis of the defendant's rel evant contacts
with the forunf (internal quotation marks omtted)).

Here, the nmajority does not dispute that SAB s actions caused
harnful effects —the loss of noney —inthe United States. Nor does it
di spute that those harnful effects arerelatedtothe governnent's
cl ai ms of wrongful conversion and unjust enrichnent. The cruci al
qguestion, therefore, i s whether SAB's actions sati sfy the purposef ul

avail ment inquiry; that is, whether SAB“expressly ained” its all egedly
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tortious activity at the United States with the know edge t hat “t he
brunt of the harnm’ would be felt there. Calder, 465 U. S. at 789.

C. Pur posef ul Avai |l nent

We have said that Calder inposes a two-part test for
pur poseful availnment, requiringaplaintiff toshow(1l) that it felt
the injurious effects of a defendant' s tortious act inthe forum and
(2) that the defendant's act was “cal cul ated to cause injury” tothe
plaintiff there. Noonan, 135 F.3d at 90 (citingCalder, 465 U. S. at
791). The governnent easily satisfiesthe first prong. The |l oss of
the forfeit $7 mllionto the United States government as aresult of
SAB' s al |l eged conversion and unjust enrichment necessarily had
injurious effects that werefelt inthe United States. InSwissll, we
concluded that the “legal injur[ies] occasioned by” the torts of
conversion and unjust enrichment occurred in Antigua, where the

conversi on and enri chnment took place. United States v. Swi ss Am Bank,

Ltd., 191 F. 3d 30, 37 (1st Cr. 1999). Neverthel ess, we acknow edged
t hat, “upon t he occurrence of the all eged conversi on and t he consequent
unj ust enrichnment, the United States felt the effects of atortious
injury in the [United States].” 1d. at 38.

The maj ority suggests that the fact that the governnment's
injury occurred in Antigua di stinguishes this case fromCalder. Cf
Kowal ski, 787 F. 2d at 11 (di sti ngui shing between i njury and effects for

pur poses of the New Hanpshire | ong-armstatute, which requires that the
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plaintiff's injury occur inthe forum; Sawtelle, 70 F. 3d at 1390
(expl aining that, inKowal ski, “werejectedthe plaintiff's contention
t hat, because the 'effects' of the [defendant |aw] firm s negligence
were felt in NewHanpshire, thelawfirmhad caused an i njury there by
conduct directed at that forum . . . Theinjury, if any, occurredin
Massachusetts”). Yet here, asinCalder, theplaintiff suffered“the
brunt of the harn? in the forum Calder, 465 U. S. at 789. That

simlarity suggests that the outcone of our jurisdictional anal ysis

shoul d not be different inthis case sinply because the i njury caused
by libel is deened to occur wherever the |ibelous material is
circulated, whiletheinjury of conversionis deenedto occur where the
conversion took place. Such formalistic distinctions can be hel pful in
cases like Swiss I, where the applicable state | ong-armstatute
requires anin-foruminjury as a prerequisitetojurisdiction. See
Swissll, 191 F. 3d at 38 (applying 8 3(d) of the Massachusetts | ong arm

statute, which authorizes jurisdictionover one who, inter alia, causes

“tortious injury inthis conmonweal th”); see al so Kowal ski, 787 F. 2d at
11 (applying simlar NewHanpshire statute). Qur inquiry hereis not
so rigidly confined, where strict rules give way to “traditional

notions of fair play and substantial justice.” Int'l Shoe Co. v.

Washi ngton, 326 U. S. 310, 316 (1945) (internal quotation marks

omtted). Gventhe flexiblenature of our due process anal ysis, we

shoul d hesitate before adopting a bright-line rule that in-forum
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ef fects do not constitute jurisdictional contacts unl ess they al so can
be deened an “injury.”

That i s not tosay that the situs of theplaintiff'sinjury
isirrelevant to the jurisdictional analysis. In cases where the
injury occurred outside the forum the plaintiff may findit difficult
to satisfy the second prong of the Calder test, which requires a
show ng t hat t he def endant’' s act was “cal cul at ed” to cause t he har nf ul
effectsinthe forum That inquiryis designedto determ ne whet her
the nature of the effects is suchthat jurisdictionreasonably can be
based on themal one, andit is herethat the governnment's prinma facie
case for jurisdictionfalters. The governnent argues t hat “SAB knew
that its intentional conduct in Antigua would cause injury to the
United States governnent.” That i s not enough. The gover nnent nust
showt hat SAB's actions were “expressly ainmed” at the United States as
a forum Calder, 465 U. S. at 789 (distinguishing the case of the

negligent wel der); Wein Air Al aska, Inc. v. Brandt, 195 F. 3d 208, 212

(5th Gr. 1999) (“Foreseeable injury aloneis not sufficient toconfer
specific jurisdiction, absent the direction of specific acts towardthe

forum”); cf. Burger King, 471 U.S. at 474 (“Although it has been

argued that foreseeability of causinginjuryin another State shoul d be
sufficient toestablish[mninmun] contacts there. . . , the Court has

consistently held that this kind of foreseeability is not a'sufficient
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benchmar k' for exercising personal jurisdiction.” (footnote omtted)

(quoting Worl d- W de Vol kswagen, 444 U.S. at 295)).

The gover nment argues that SAB s i ntentional defiance of the
prelimnary forfeiture order i ssued by the district court constitutes
such express aimng. The forfeiture order identifiedthe forfeited
property as “funds whi ch were depositedintothe Sw ss Aneri can Bank,
Ltd., and the Swi ss Aneri can National Bank in St. Johns, Anti gua duri ng
the time period Septenber 1985 through June 23, 1987.” It is
undi sput ed t hat SAB was awar e of the order, and responded by witingto
the district court toinformit that the Anti guan governnent had frozen
Fitzgerald' s accounts. However, the fact that SAB had notice that the
nmoney it took for itself bel onged to the United States governnment does
not, initself, make the United Statesas a f orumthe focal point of
SAB' s all egedly tortious activity. Asthe Third G rcuit has observed,
Cal der did not “carve out a special intentional torts exceptiontothe

traditional specificjurisdictional analysis, sothat aplaintiff could

al ways sue in his or her hone state.” IMOIndus., Inc. v. Kiekert AG
155 F. 3d 254, 265 (3d Cir. 1998). Therefore, it cannot be enough t hat
t he def endant knewwhen it actedthat its victimlivedinthe forum
state. Seeid. (“Sinply assertingthat the defendant knewt hat the
plaintiff's principal place of business was | ocated inthe forumwoul d
be insufficient in itself to meet [the 'expressly ainmed ]

requirenment.”); accord Sout hmark Corp. v. Life Investors, Inc., 851
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F.2d 763, 773 (5th Cir. 1988) (concluding that the |l ocation of the

plaintiff's principal place of business in the forumwas a “nere

fortuity,” insufficient toshowthat the defendant expressly ainedits

actions at the forum; ESAB G oup, Inc. v. Centricut, Inc., 126 F. 3d

617, 625 (4th Cr. 1997) (finding nojurisdictionwhere the defendant
knewthat its acquisitionof theplaintiff's trade secrets would result
inlower sales for the plaintiff, but did not “manifest behavior
intentionally targeted at and focused on” the forumstate). Sonething
nore i s needed to showt hat SAB' s acti ons were “purposeful Iy directed”
or “expressly ainmed” at the United States.

Because t he governnment has not denonstrated that SAB's
actions were “intentionally targeted at and focused on the forum” [ M

| ndus. ., 155 F. 3d at 263, thein-forumeffects of those acti ons do not

provi de a sufficient basis for the exercise of jurisdiction. Al though
t hose effects qualify as arel evant (and, as | have expl ai ned, rel at ed)
contact between SAB and the United States as a forum that contact is
too “attenuated” to satisfy the requirenent of purposeful avail nent.

Burger King, 471 U. S. at 475 (internal quotation marks omtted). In

t he words of the Restatenent, “the nature of the effects and of the
[ defendant's] relationship to the [forun] nake the exercise of

[ ef fects-based] jurisdictionunreasonable.” Restatenent (Second) of

Conflict of Laws, 8 37. Thus, the governnent nmust denonstrate that SAB

had ot her contacts with the forum“such that t he nmai nt enance of the
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suit does not offend 'traditional notions of fair play and substanti al

justice.'” Int'l Shoe, 326 U.S. at 316 (quotingMlliken v. Meyer, 311

U.S. 457, 463 (1940)).

D. The Gestalt Factors

Al t hough | have concl uded that the i n-forumeffects of SAB' s
activity | ack the requi site purposeful ness to support jurisdictionon
their own, nmy i nquiry does not end there. The Suprene Court has |l aid
out five criteria for assessing the overall reasonabl eness of an

exerci se of personal jurisdiction. See Burger King, 471 U. S. at 476-

77. 1Inclose cases, thosecriteria— whichwe have ternedthe “gestalt

factors,” see Foster-MIler, Inc. v. Babcock & W1l cox Canada, 46 F. 3d

138, 150 (1st Gr. 1995) —“may tip the constitutional bal ance.” Nowak

v. Tak Howlnv., Inc., 94 F. 3d 708, 717 (1st Cr. 1996); accord Burger

King, 471 U S. at 477 (explainingthat gestalt factors “soneti nes serve
t o establish the reasonabl eness of jurisdictionuponalesser show ng
of m ni numcontacts than woul d ot herwi se berequired”). Evenif they
do not alter the constitutional bal ance, the gestalt factors can be
i mportant in determning whether the plaintiff's jurisdictional show ng
is “colorable” enough to support a request for jurisdictional
di scovery. Therefore, thejurisdictional inquiryisinconpleteinthis
case without consideration of the gestalt factors.

Those factors are “the plaintiff's interest in obtaining

conveni ent and effectiverelief; the burden i nposed upon t he def endant
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by requiring it to appear; the forunm s adjudicatory interest; the
[forum judicial system sinterest inthe place of adjudication; and
t he common i nterest of all affected sovereigns . . . in pronoting

substantive soci al policies.” Donatelli v. Nat'l Hockey League, 893

F.2d 459, 465 (1st Cir. 1990). W refer to themas the “gestalt”
factors “because, i n any given case, they may neit her be anenabl e to
mechani cal application nor be capabl e of produci ng an open-and- shut
result. Their primary functionissinplyto. . . put[] into sharper

per spective t he reasonabl eness and f undanment al fai rness of exerci sing

jurisdiction.” Foster-Mller, Inc., 46 F.3d at 150.

| n assessi ng t he burden of appearance on t he def endant, we
have consi der ed whet her t he def endant does busi ness with the forum
Nowak, 94 F. 3d at 718, and t he di st ance bet ween t he def endant’' s pl ace

of business and the forum Ticketmaster-NY, Inc., 26 F.3d at 210. As

the mpj ority has expl ai ned, the record does not showthat SAB does
business inthe United States. In addition, the di stance fromAnti gua
tothe United States is “appreciable.” 1d. For these reasons, the
burden on SAB of litigating in a United States district court in

Massachusetts is arelatively heavy one. See Asahi Metal | ndus. Co.,

Ltd. v. Superior Court, 480 U.S. 102 (1987). *“This Court has

recogni zed, however, that it is al nost al ways i nconveni ent and costly
for apartytolitigateinaforeignjurisdiction.” Nowak, 94 F. 3d at

718. Thus, for this factor to be significant, “the defendant nust
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denonstrate that exercise of jurisdictioninthe present circunstances
i s onerous inaspecial, unusual, or other constitutionally significant

way.” 1d.; seealsoPritzker v. Yari, 42 F.3d 53, 64 (1st Cir. 1994).

There is nothing to suggest an especially onerous burden here.

Mor eover, as the Suprene Court saidinAsahi, “oftenthe
interests of the plaintiff and the forum in the exercise of
jurisdictionw Il justify eventhe serious burdens placed on [an] alien

defendant.” 480 U.S. at 114. InPleasant St. |l, we found that the

burden of requiring a Scottish corporate defendant to appear in
Massachusetts was “substanti al | y out wei ghed by Massachusetts' interest
inadjudicatingthis dispute and plaintiffs' interest in obtaining

convenient and effectiverelief.” United E ec., Radi o & Mach. Wrkers

v. 163 Pl easant St. Corp., 987 F. 2d 39, 46 (1st Cr. 1993) ( Pl easant

St. Il1). This case is simlar.

Qur cases recogni ze that courts “rust accord deference tothe
plaintiff's choice of forum” Nowak, 94 F.3d at 718. As i nNowak, a
suit involving a Hong Kong defendant, “it is obvious that a
Massachusetts forumis nore convenient” than a forumin Antigua. I|d.
Mor eover, the United States clearly has a strong interest in the
enforcenent of itsforfeiturelaws. The judicial systemsinterest in
obt ai ning the nost effective resolution of the controversy “al so favors

the retention of jurisdictionover this dispute.” P easant St. 11, 987

F.2d at 46. The district court has aninterest inensuringthat its
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own forfeiture order issatisfiedandinlitigatingall clains arising
out of Fitzgerald s crimnal proceedingin Massachusetts. See Keeton,
465 U. S. at 777 (explaining that the forum has an interest in
litigating all clainms arising out of the underlying |ibel case).
In discussing the final gestalt factor relating to
sovereignty, the Suprene Court has sai d that when t he defendant is a
foreignentity, the sovereignty factor of the reasonabl eness anal ysi s
“calls for acourt to consider the procedural and substantive policies
of other nations whose interests are affected by the assertion of
jurisdiction” by the court. Asahi, 480 U.S. at 115. In this case,
thereis apotentially significant sovereignty issuethat the district
court did not reach, and which the parties do not discuss intheir
briefs. InaJanuary 29, 1998 | etter, the Anti guan Cabi net Secretary
informed the United States that it froze Fitzgerald' s funds in 1990
“because of evidence that the nonies were the proceeds of ill egal
conduct.” Theletter also states: “In ajudgenent handed down from
our Hi gh Court dat ed Decenber 20, 1990, it was found that Fitzgerald
was not the owner of these funds.” The letter then says that the
Ant i guan gover nnment di scussed t he di sposition of the funds wi th SAB
after the Massachusetts district court issuedits forfeiture order, and
that “acting in the public interest of Antigua and Barbuda,” the

Ant i guan governnent “rel eased the freeze order on the funds and
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approved t he di sposition of the funds i n a manner agreed by t he Banks
and approved by the Governnent.”

Whi | e SAB and | MB, not the gover nnent of Antigua, arethe
defendants inthis case, thefifth gestalt factor requires us to take
into account the sovereignty concerns raised by this |letter. The
Ant i guan governnent has clained $5 mllion of the forfeited funds, and
citesinsupport of its decisionto do so a 1990 order of the Anti guan
Hi gh Court. Although that clai mdoes not affect the $2 mllion
al |l egedly converted by SAB, it is aninportant consideration for the
remaining $5 mllion. Therefore, at | east without further briefing by
t he parties on these soverei gnty concerns, | cannot concl ude t hat t he
gover nment ' s showi ng under the gestalt factorsis strong enoughto “tip
the constitutional balance” here. Nowak, 94 F.3d at 717.1%0
Nevert hel ess, the consideration of these gestalt factors rei nforces ny
concl usi on that the governnent's case for specific jurisdictionwas
col orabl e enough to nerit the jurisdictional discovery denied by the
district court. Inny view, that denial was plainly wong, and an
abuse of discretion.

1.
The district court briskly deni ed the governnment's request

for jurisdictional discovery, explainingthat the government's show ng

0 1t bears enphasi s t hat t he wei ghi ng anal ysi s shoul d be done i nthe
first instance by the district court, which shoul d not have ended its
specific jurisdiction inquiry with the rel atedness el enent.
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was “so bootless . . . that it has nade no col orabl e cl ai msuffici ent

toentitleit toany further discovery.” United States v. Swi ss Am

Bank. Ltd., 116 F. Supp. 2d 217, 225 (D. Mass. 2000). That

determ nationis based on al egal m sunderstandi ng of the i nport of
Cal der, and therefore constitutes an abuse of di screti on. Koon v.

United States, 518 U. S. 81, 100 (1996) (“Adistrict court by definition

abuses its discretion when it nakes an error of law.”).
We have hel d consistentlytotherulethat aplaintiff may

take jurisdictional discoveryif itsclaimis “colorable.” Sunview

Condo. Ass'n v. Flexel Int'l, Ltd., 116 F. 3d 962, 964 (1st G r. 1997).

The *“colorable” or not frivolous” standard for obtaining
jurisdictional di scovery requires sone show ng that di scovery i s needed
or likely to be useful. However, that showingis significantly | ower
than the prima facie showi ng of jurisdiction, which requires the
plaintiff “to denonstrate the exi stence of every fact required to

satisfy boththe forum s | ong-armstat ute and t he Due Process O ause of

the Constitution.”* Pleasant St. 11, 987 F.2d at 44 (internal

quotation marks omtted). The jurisdictional discovery question, by

contrast, i s whether the governnent's showi ng of m ni numcontacts falls

%1 The governnent argues that our adnonitioninSwiss |1, 191 F. 3d at
45, that "[a] tinely and properly supported request for jurisdictional
di scovery nerits solicitous attention," further softens the “col orabl e”
standard. That is not so. Rather, the "tinmely" and "properly
supported” | anguage refl ects our statenents el sewhere that aplaintiff
must be "diligent” tonmerit discovery. See, e.q., SunviewCondo., 116
F.3d at 964.
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so far short that discoveryis “unnecessary (or, at |east, is unlikely
to be useful) inregard to establishingthe essential jurisdictional

facts.” Dynanmic | nage Techs.., Inc. v. United States, 221 F. 3d 34, 38

(1st Cir. 2000).
Qur approach to jurisdictional discovery originates with

Surpi tski v. Hughes- Keenan Corp., 362 F. 2d 254, 255-56 (1st G r. 1966).

In that case, we held that the district court should have al | owed
di scovery beforerulingonanotiontodismss for | ack of personal
jurisdictionwheretheplaintiff “had at | east made good headway, and
shown hi s positionnot to be frivolous.” 1d. at 255. Wil e Surpit ski
i s an ol der case, we have cited and reaffirnedits discovery-friendly

hol di ng nunerous tinmes. See Swiss 11, 191 F. 3d at 46; Sunvi ew GCondo. ,

116 F. 3d at 964; Pleasant St. |1, 987 F.2d at 48 n. 18; Boit v. Gar-Tec

Prods., Inc., 967 F.2d 671, 681 (1st Cir. 1992); Whitaker Corp. v.

United Aircraft Corp., 482 F. 2d 1079, 1086 (1st G r. 1973). InSunvi ew

Condo. we explainedthat "adiligent plaintiff who sues an out-of-state
cor por ati on and who makes out a col orabl e case for the exi stence of in
personam jurisdiction may well be entitled to a modi cum of
jurisdictional discoveryif the corporationinterposes ajurisdictional
defense.” 116 F. 3d at 964. Jurisdictional discovery is appropriate
“where the plaintiff had been diligent and was somewhat unfamliar with

hi s adversary's busi ness practices,” Boit, 967 F. 2d at 681, and “where
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conpl ex factual matters arein question,” Whittaker Corp., 482 F. 2d at

1086.

Qher circuitssimlarly allowfor di scovery when a dili gent
plaintiff with a col orabl e but undevel oped case requests it. See

Ednond v. United States Postal Serv. Gen. Counsel, 949 F. 2d 415, 425

(D.C. Cir. 1991) ("As ageneral matter, di scovery under the Feder al
Rul es of Civil Procedure should be freely permtted, andthisis no
| ess true when di scovery is directed to personal jurisdiction.");

But cher's Union Local No. 498 v. SDSInv., Inc., 788 F. 2d 535, 540 (9th

Cir. 1986) ("Di scovery shoul d ordi narily be granted where pertinent
facts bearing on the question of jurisdictionare controverted or where
a nore satisfactory showi ng of the facts i s necessary." (internal

quot ati on marks omtted)); Conpagni e des Bauxites de Quinee v. L' Uni on

Atlantique S.A. D Assurances, 723 F. 2d 357, 362 (3d Cr. 1983) ("Were

theplaintiff's claimis not clearly frivolous, thedistrict court

shoul d ordinarily all owdi scovery onjurisdictioninorder toaidthe

pl aintiff in discharging that burden."); Watt v. Kapl an, 686 F. 2d 276,
283 (5th Gir. 1982) ("In an appropriate case, we wi Il not hesitateto
reverse a dism ssal for | ack of personal jurisdiction, onthe ground
that the plaintiff was i nproperly deni ed di scovery."); see al so 5A

Charles Alan Wight &Arthur R MIler, Federal Practice and Procedure

§ 1351 at 256-59 (2d ed. 1990) ("In particularly conpl ex cases, . . .

it may be desirable to hold in abeyance a decision on a notionto

-58-



di sm ss for | ack of personal jurisdiction. Doingsowll enablethe
parties to enpl oy di scovery on the jurisdictional i ssue, which m ght
| ead t o a nore accurat e judgnment t han one nade sol el y on t he basi s of
affidavits."). Insum "[n]unerous cases have sustai ned the right of
plaintiffs to conduct di scovery before the district court di sm sses for

| ack of personal jurisdiction.” Renner v. Lanard Toys Ltd., 33 F. 3d

277, 283 (3d Cir. 1994). 12

Inlight of thisright, several appellate courts have found,
as we didinSurpitski, that district courts erredin denying di scovery
incasesinwhichplaintiffs didnot allege sufficient facts to make a
prima facie case for personal jurisdiction. InRenner, for exanpl e,
the Third Circuit concl uded t hat di scovery shoul d have been grant ed
where t he record was "ambi guous” and "inconplete.” [d. at 283. In
Ednond, the | ower court's deci sionto deny di scovery was error because
the plaintiffs' allegations were "far fromconcl usory." 949 F. 2d at

425. InSkidnmore v. Syntex Labs., Inc., 529 F. 2d 1244 (5th G r. 1976),

t he court said that di scovery shoul d have been al | owed because t he
plaintiff's attorney was not at fault for having fail ed to di scover the

requisite jurisdictional facts earlier. |d. at 1248.

12 But see Jazini v. Nissan Mtor Co., 148 F. 3d 181, 186 (2d G r. 1998)
("Since the Jazinis did not establish a prinma facie case that the
di strict court had jurisdictionover N ssan Japan, the district court
did not err in denying discovery on that issue.").
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Here, the district court basedits di scretionary deni al of
di scovery onanerror of law—its failuretorecognize theinport of
Cal der and the need to eval uate nore fully the governnent's case for

jurisdiction. See Ruiz-Troche v. Pepsi Cola of Puerto Ri co Bottling

Co., 161 F. 3d 77, 86 (1st Cir. 1998) (m staken application of | aw

constitutes abuse of discretion); United States v. Snyder, 136 F. 3d 65,

67 (1st Cir. 1998) (per se abuse of di scretion occurs when district
court commts error of law). Assessed properly, the governnent's case
is colorable. As | have expl ai ned, Calder held that the in-forum
effects of intentionally tortious conduct are a significant
jurisdictional contact intheir ownright. Therefore, when vi ewed
t hrough the prismof the effects test that Cal der endorsed, the
governnent'stort clains arerelated to SAB' s contacts with the forum
It i s under the purposeful avail ment prong —which the district court
never even consi dered — t hat the governnent's showi ng falls short.
Because Anti gua was the | egal situs of the governnent'sinjury, itis
not i mredi ately obvi ous that SAB expressly ainedits tortious activity
at the United States as aforum Thus, inorder toestablishaprim
faci e case, the governnent cannot relysolely onthein-forumeffects
of SAB' s actions; it nust denonstrate the exi stence of ot her contacts
bet ween SAB and t he forumso that the exercise of jurisdictionover SAB

is fundamentally fair.
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The governnent points out that its ability to show nore
contacts between SAB and t he United States, under either a general or
specific theory of personal jurisdiction, has been hanpered by t he
bank's privately hel d status and by Anti gua's banki ng secrecy | aws.
Accordingly, the governnment's failure to establish the necessary
contacts does not necessarily indicate that those contacts do not
exist. Rather, it may nmean sinply that the gover nnent has not been
abletolearnof themw thout the benefit of di scovery. For exanpl e,
t he busi ness cont acts bet ween SAB and Aneri can compani es suggest t hat
t here may be nore such contacts that the governnment m ght be able to
di scover if it had access tothe bank's records. Simlarly, withthe
benefit of discovery, the government m ght find out that SAB sent
| etters or made phone callsto Fitzgeraldinthe United States, or even
sent representatives to neet with hi mhere. Indeed, the governnent's
i nvesti gator has al ready f ound phone records i ndicating that Herrington
pl aced calls to Boston during the period in which Fitzgeral d was
setting up his SAB accounts. |f the governnent had access to the
bank' s records, it mght be able to showthat Fitzgeral dreceivedthose
calls, thereby strengtheni ng both the rel at edness and pur posef ul
avai |l ment el enents of its case for specific jurisdiction.

Qur precedent inPleasant St. Il isinstructive here. The

proceedi ngs that | ed to that deci si on began when t he di strict court

entered an injunction and a contenpt order against a Scottish
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corporation. See 987 F.2d at 42. During the pendency of the
corporation's appeal, the plaintiff proceeded with di scovery, but
because of thetim ng of the filings, the discovered material was not
part of the record on appeal. 1d. W thus vacated the injunction and

contenpt order for | ack of personal jurisdictioninPleasant St. |

unaware of the jurisdictional contacts that the plaintiff had

di scovered. United El ec., Radio & Mach. Workers v. 163 Pl easant St.

Corp., 960 F. 2d 1080 (1st Cir. 1992). Onremand, the district court
granted the defendant' s notionto dismss. The plaintiffs appeal ed for

a second tinme, and inPleasant St. Il we reversed the dism ssal in

light of the new facts | earned through di scovery. W expl ai ned:

Under the facts of this case, the inconplete
nature of the record prevented any sort of
conclusive determ nation on the personal
jurisdictionissue at the tinel63 Pl easant St.
I was handed down. The jurisdictional deficiency
which informed the holding in our previous
opinion did not stem fromeither a settled
factual predicate or legally insufficient
al | egations, but fromperceived voids in the
evidentiary | andscape.

ld. at 47. Noting that beforePleasant . |, "no di scovery directed

at filling those voids took place,” id., we continued:

if, ontherecordbeforeit, thedistrict court
had deci ded the personal jurisdiction issue
adversely to plaintiffs wthout at |east
af f ordi ng themthe opportunityto. . . request
di scovery, we alnost certainly would have
declinedtoaffirmthe district court's judgnent
and hel d the ruling to be an abuse of the court's
di scretion.
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Id. at 48 n.18. Inthis case, asinthePleasant St. litigation, the

“inconpl ete nature of the record” rather than a “settled factual
predi cate or legally insufficient allegations” isthereasonthat the
gover nnment cannot nmake out a prinma facie casefor jurisdiction. ld. at
47.

SAB | aunches two addi tional attacks on the governnent's
contentionthat it isentitledtodiscovery. First, it argues that the
care that a court nust showinextendingits authority over foreign
nati onal s wei ghs agai nst al |l owi ng t he governnent to take di scovery.
Two circuits have taken thi s considerationintoaccount indecliningto

reverse | ower court decisions to disallowdiscovery. See Cent. States,

S.E. and S. W Areas Pensi on Fund v. Rei ner Express Wirld Corp., 230

F.3d, 934, 947 (7th Cir. 2000) ("[1] nposi ng such burdensone, w de-
rangi ng di scovery agai nst defendants froma foreign nation is not
appropriate at astage wherethe district court istryingto determne

whet her it has any power over the defendants."); Jazini v. Nissan

Mot or Co., 148 F. 3d 181, 185-86 (2d Cir. 1998) (declining to all ow
plaintiff who nade “concl usory non-fact-specific jurisdictional
al l egations” to obtaindiscovery because to do so “woul d require the
federal courts to conduct substantial jurisdictional discovery over
foreign corporations — a practice in which they have not hitherto

engaged”) .
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Vi ghi ng soverei gnty concerns when the plaintiff has not yet
shown that the exercise of jurisdictionis proper isindeeda delicate
matter. We have urged courts to “exercise even greater care before
exerci si ng personal jurisdictionover foreign nationals.” Noonan, 135
F.3d at 93. But our caution does not extend so far as to prevent
di scovery in acase such as this, where di scovery is the only neans of
fillinginthe mssing pieces of ajurisdictional showingthat is nore
than “col orable.”

The bank argues further that the governnent has not been a
“diligent” plaintiff, asSurpitski and | ater cases definethe term
because it failedto (1) adequately pursue the contacts that it was
aut hori zed to i nvesti gate pursuant to an Asset Di scovery Order i ssued
inthe crimnal case agai nst Fitzgeral d; (2) nake adequate use of its
interviews with Fitzgeral d and Herrington; and (3) present the district
court with a rationale for why discovery would further its case.

The Asset Di scovery Order was i ssued under st at utes t hat
aut hori ze di scovery “tofacilitate theidentification and]|ocation of
property declared forfeited.” 21 U S.C. 8 853(m. SABargues that the
i nvesti gati on undertaken pursuant to the Asset Di scovery Order isthe

equi val ent of discovery.®® However, that Order only authorized

13 SAB nakes much of the district court's statenent that the gover nnent
was not entitled "to any further discovery.” Swiss Il1, 116 F. Supp.
2d at 225. | assune that the court's use of the word "further"” sinply
refers to the government's investigation pursuant to the Asset
Di scovery Order.
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di scovery onthe |l ocation of forfeitable assets. It was not a broad
di scovery tool. The Asset Di scovery Order did not give the governnment
access to SAB' s records, whi ch woul d appear to be t he nost obvi ous and
prom sing source of information for the in-forum contacts the
gover nment needs t o uncover. The governnent's investigationtothis
poi nt has been hanpered by itsinability to explore these records, an
obstacl e that court-ordered di scovery may (or may not) be able to
renmove. 4

SAB al so argues t hat t he gover nment had anpl e opportunity
during the course of itsinvestigationsinits earlier prosecution of
Fitzgerald and inthe present caseto obtaininformationrelevant to
SAB' s forumcontacts. Herrington, SAB points out, was i ntervi ewed at
| ength by United States | awenforcenent officialsin 1991 onthelsle
of Man, and agai n by a governnent i nvestigator after theinitiation of
proceedi ngs agai nst SAB. Fitzgerald, who had signed a plea and
cooperati on agreenent wi th the government, presumably was availableto
provideinformationrelevant tothe jurisdictional issues. Gvenits
access to such i nformati on, SAB cont ends, the governnent al ready has
(or shoul d have) di scovered any cont acts between SAB and t he Uni t ed

St at es.

¥ Inits Novenber 13, 1995 | etter to the governnent, SABsai d that the
rel evant records were destroyed in a hurricane. The governnment
presumably woul d test this assertionif it were permttedto pursue
jurisdictional discovery.
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That argunment i s weakened significantly by the fact that
Fitzgeral d died shortly after the forfeiture order was enteredin 1994
— before the events | eading to the present controversy with the bank —
and t hus hardly coul d have ai ded the governnent inits attenpts to
uncover SAB' s forumcontacts. Herrington's 1991 interviewlikew se
predated the forfeiture order and SAB's failure to conply.
Accordi ngly, the governnent had no reason to press himregardi ng his or
SAB' s contacts withthe United States.® Rather, theinterviewfocused
on facts rel evant to the crim nal charges of conspiracy and noney
| aundering that | ater were brought agai nst Fitzgeral d and several ot her
i ndi vi dual s. A governnent investigator did conduct a brief tel ephone
intervieww th Herrington in 1998, after the government filedits
conplaint inthe present action. But the apparent purpose of the
interviewwas to gather information denonstrating | MB' s control of SAB,
not to determ ne the extent of thelatter's forumcontacts. |n any
event, that interviewdoes not alter the governnent's status as a

“stranger” to SABwi thinthe neaning of Surpitski, 362 F. 2d at 255, and

15 During that interview, Herrington was questi oned about certain
conversations with Fitzgeral d i n which he expl ai ned howFitzgerald's
anti ci pat ed deposi ts woul d be handl ed by SAB. Herri ngton i ndi cat ed
that all those conversations took place in Antigua. Wen asked whet her
“they all were face to face,” he answered, “I, in the best of ny
know edge, er, | never net M. Fitzgeral d anywhere el se but Anti gua.”
The governnent i nterviewer di d not ask Herrington whet her he ever had
cont act ed Fi tzgeral d by ot her means (for exanpl e by nai|l or tel ephone).
There was no cause for the governnent to seek such details in the
context of its 1991 investigation.
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its progeny. See, e.q., Wittaker Corp., 482 F. 2d at 1086 (noti ng t hat

jurisdictional discovery is appropriate where, inter alia, apartyis

“somewhat unfamliar with his adversary”); Am Express Int'l, Inc. v.

Méndez- Capel | &n, 889 F. 2d 1175, 1181 (1st Cir. 1989) (fi nding that

parties were not “total stranger[s]” under Surpitski where they had a
“l ong commerci al rel ationship”). I|ndeed, the governnent's attenpt to
i nvestigate only underscores that its relationshipwththe bankis an
artifact of the forfeiture order. Wile Fitzgerald had busi ness
dealings with SAB, and so was not a stranger to the bank, the
government had no such ongoi ng rel ationship.

Finally, SAB argues that the governnment did not nmeet its
burden of explainingtothedistrict court the discovery sought andits
value. We have said that plaintiffs nust “explain[] . . . how
di scovery, if allowed, woul d bear on the narrowjurisdictional issue.”

Dynam c | mage, 221 F. 3d at 39. | n opposing SAB' s notionto di sm ss,

t he governnment articulated the theories of general and specific
jurisdictionthat it was tryingto prove and request ed di scovery of
“any i nformation regardi ng the exi stence, nature and scope of SAB
contacts wththe United States and United States persons.” As the
maj ority points out, only on appeal didthe governnent fully explain
t he types of contacts it hopes to discover. The majorityis correct to
di sregard speci fics not presented below. In ny view, however, the

gover nnment adequately explainedtothe district court the purpose of
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its request for discovery, andits description of the contacts it hoped
tofind, while bare, neets the diligence standard.® After all, it is
obvi ous t hat t he gover nment seeks evi dence of physical, tel ephone, or
mai | contacts that are lacking in the current record.

I n short, the governnent was a diligent plaintiff with a

colorableclaim See Surpitski, 362 F. 2d at 255; Sunvi ew Condo., 116

F.3d at 965. |f giventhe opportunity for appropriate discovery, it
may well be able to make out a prima facie showi ng of specific
jurisdiction. Thedistrict court did not recognize that possibility,
however, because it refusedtotreat thein-forumeffects of SAB's
all egedly tortious activities as a jurisdictional contact. As a
result, the court endedits specific jurisdictional analysiswththe
rel at edness el ement, and sunmarily deni ed t he governnent’ s request for
di scovery. Based as it was on a nm st aken application of Cal der, that

deni al was “plainly wong,” Crocker v. HltonlInt'l Barb., Ltd., 976

16 SAB al so faults the governnment for not renewing its notion for
di scovery before the bank filedits notionto dismss follow ng remand.
The ti m ng of the governnent' s noti on was proper. The Federal Rul es of
G vil Procedure do not provide an opposing party anexplicit right to
di scovery inthe notionto di sm ss context, and t he governnment coul d
best explaintothe court why it nerited di scovery inresponsetothe
argunments in SAB's notionto dism ss. The governnent preservedits
request for discovery at each juncture of this case, incontrast to
plaintiffsinother cases i n which we have af firned deni al s of requests
for di scovery. See Dynam c | mage, 221 F. 3d at 38; Sunvi ew Condo., 116
F.3d at 964; Boit, 967 F.2d at 681.
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F.2d 797, 801 (1st Cir. 1992).1" See Ruiz-Troche, 161 F. 3d at 86.

Mor eover, the deni al caused t he gover nnment “substantial prejudice.”
Crocker, 976 F. 2d at 801. W thout di scovery, the governnent's case
ends.
L1l

Because | conclude that the district court erredinrefusing
toallowjurisdictional discovery withrespect tothe government's
cl ai ms agai nst SAB, | woul d al so vacate the dism ssal of the case
agai nst 1 MB. The district court determ nedthat the governnment had
fail ed adequately to plead alter egoliability against I MB, andthat it
had not established a sufficient basis for personal jurisdiction. W

said in Swiss Il that any ruling on alter ego liability was

17 Contrary tothe nmpjority's suggestion, O ocker does not stand for

t he propositionthat the district court retains “broad di scretionto
deci de whet her di scovery isrequired” evenif the plaintiff has been
di I i gent and has nade a col orabl e cl ai mf or personal jurisdiction.

Crocker, 976 F.2d at 801. Inaffirmngthe district court's denial of

di scovery inCrocker, we did not so nmuch as hint that the plaintiffs'

case was col orabl e, or that they had been diligent. Instead, we sinply
observed that di scovery woul d have been futile, as theinformationthe
pl aintiffs sought woul d not have est abl i shed t hat t he def endant did
busi ness in Massachusetts, as required by that state's long arm
statute. Seeid. Insodoing, we notedthe district court's broad
di scretion in considering such questions, and explained that its
deci si on woul d be overturned “' only upon a cl ear show ng of mani f est

injustice, that is, where the |l ower court's di scovery order was plainly
wrong and resulted in substantial prejudicetothe aggrieved party."'”

Id. (quoting Santiago v. Fenton, 891 F.2d 373, 379 (1st Cir. 1989)

(discussing standard for pre-trial, non-jurisdictional, discovery)).

Under our precedents dating back toSurpitski, adistrict court's order
woul d be “plainly wong” if, without any reasontothe contrary, it

deni ed jurisdictional discovery to a diligent plaintiff with a
colorable claim
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“premature,” because the jurisdictional question shoul d be resol ved
before reaching the nmerits of the case. 191 F. 3d at 46 (citingSteel

Co. v. Otizens for aBetter Env't, 523 U. S. 83, 118 (1998); Ruhrgas AG

v. Marathon O 1 Co., 526 U.S. 574 (1999)). The factors discussedin

Swiss Il continue to weigh in favor of that approach here.

As the majority explains, personal jurisdictionover IMBis
contingent onthe governnent's ability to nake out a prina faci e case
for jurisdictionover SAB. The district court ruled onthelatter
guestion wi t hout havi ng al | owed di scovery agai nst SABto proceed. |
woul d remand t he case so that such di scovery coul d t ake place. If the
government, with the benefit of jurisdictional discovery, were ableto
establish aprimfacie case of jurisdictionover SAB, the district
court woul d then have to reassess the jurisdictional status of | MBand

itsalter egoruling, as well as any di scovery issuesrelatingto | M.
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