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Per Curiam After a thorough review of the record

and of the parties' subm ssions, we affirm

Appel | ant M chael Lanza ("Lanza") was convi cted of
one count of conspiracy, in violation of 18 U S.C. § 371
and four counts of interstate transportation of stolen
property, in violation of 18 U S.C. 88 2314 and 2. The

stolen property included, 1inter alia, a quantity of

phar maceuticals equival ent to 1,368.66 kilogranms of
marijuana. Lanza appeals fromthe district court's deni al
of his petition filed pursuant to 28 U. S.C. 8§ 2255 al |l egi ng
i neffective assistance of counsel at sentencing. Lanza
asserts that his attorney perforned deficiently by (1)
failing to assert nore vigorously that Lanza intended to
consune rather than sell the stolen drugs, and (2) failing
to argue that Lanza was entitled, pursuant to US.S.G 8§
5Gl. 3(b), to full credit on his federal sentence for the
time he had served in state prison on an undi scharged
sentence for drug trafficking.

W find anple support in the record for the
i nference that Lanza did intend to sell at |east a |arge
portion of the stolen drugs, and Lanza has not produced or
of fered any evidence to support his assertion that all the

drugs were i ntended for personal use. Accordingly, we think



that the offense |level was appropriately determ ned by
applying U S.S.G 8§ 2D1.1 pursuant to the cross-reference in
US S G 8§ 2B1.1(c)(1)(B). Moreover, given that counse

woul d have had to establish that petitioner consuned or
intended to consunme the equivalent of nore than 368.66
kil ograms of marijuana to make any difference in the offense
| evel under § 2D1.1, conpare U.S.S.G 8§ 2D1.1(c)(4) &
(c)(5), we do not think counsel's failure to aggressively
seek a reduction in the attributable drug wei ght at the plea
negoti ati on stage was unreasonabl e, particularly in |ight of
the fact that he |l ater sought a downward departure based on
personal use.

Further, we think there is sufficient evidence in
the record to justify application of 8§ 2D1.1 even w t hout
consi dering Lanza's state court drug trafficking conviction.
Accordingly, Lanza was not prejudiced by his counsel's
failure to argue for full credit for the undi scharged state

drug sentence pursuant to U S.S.G 8§ b5GL 3(b). See

Strickland v. Washington, 466 U S. 668, 687 (1984); United

States v. Caraballo, 200 F.3d 20, 28-29 (1st Cir. 1999).

Finally, to the extent Lanza clains that his
counsel was ineffective for failing to file a direct appeal

on his behalf, his challenge is based on his disagreenent
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with his attorney's assessnent of the issues. Since Lanza
does not dispute that his attorney consulted with him
concerning the potential for an appeal, and does not contend
that he ever instructed counsel to file a notice of appeal,
def ense counsel's failure to appeal was not constitutionally

deficient. See Roe v. Flores-Ortega, 528 U S. 470, 478

(2000) .

Aifirmed. See Loc. R 27(c).




