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BOUDI N, Chief Judge. David H Tton was convicted in

federal district court in Maine on one count of possessing child
por nogr aphy. Hilton now appeal s, chal I engi ng t he
constitutionality of the statute under which he was convicted,
t he Child Pornography Prevention Act of 1996 ("CPPA"), 18 U. S.C.
8§ 2252A(a)(5)(B) (Supp. Il 1996), and the sufficiency of the
governnent’s evidence at trial. In an added twist, Hilton
claims that he collected the pornographic material at the
governnent’s behest. Finally, H lton argues that the district
court erred in its application of the sentencing guidelines.

I n November 1995, David Hilton contacted the FBI and
said that he had received child pornography over the Internet
and wished to turn it over to the government to assist in the
enf orcenent of child pornography | aws. Over the next three
mont hs, Hilton met with FBI Special Agent Thomas Honan on three
or four occasions, at which time he provided Honan wth
por nographic materials on conputer disc and, on one occasion,
Honan copied material with Hilton's assistance directly from
Hilton's conputer.

During this same period, Honan authorized Hilton to

save any unsolicited materials that he received in order to turn



it over to the FBI. However, in February 1996, the FBI
concluded that the material Hilton was providing was duplicative
and Honan informed Hilton that he should no |onger collect
information for the FBI. I n addition, Honan rem nded Hilton
t hat the possession of child pornography was ill egal.

In August 1997, Hilton contacted the United States
Custons Service and offered to hel p the agency investigate child
por nography. On COctober 29, Hilton net with two Custons agents,
provided them wth a conputer diskette that contained
por nogr aphi ¢ i mages, and denonstrated how he posed as a young
girl in Internet "chat roons." The agents renm nded Hilton that
possessi on of child pornography was illegal, told him he could
not collect any further materials unless a |aw enforcenent
official was present, and twi ce asked himif he had any other

materials (to which he replied "no" both tinmes). The agents
arranged another nmeeting with Hilton for early Novenber.

Prior to the followup neeting and for a variety of
reasons, the custons agents becane suspicious of Hilton's
nmotives. On Novenber 7, agents executed a search warrant of his
apartnment, which revealed an extensive collection of adult
por nogr aphy and hundreds of pictures of nude children. Hilton's

conputer, conputer-related docunments, and conputer disks and

storage tapes were seized. Inportantly for this appeal, agents
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found three sets of what the governnent alleges is child
por nography: seven i mages on a Sony conputer backup tape, four
i mges on a single sheet of paper in a gray box near Hilton's
conputer, and three imges on Hilton's conputer hard drive.
After indictment in Decenber 1997, Hilton noved to
di sm ss the indictnent based on constitutional grounds, and the
district court granted Hilton's notion, finding that the CPPA
was both overbroad and so vague as to violate due process.

United States v. Hilton, 999 F. Supp. 131, 136-37 (D. Me. 1998).

On the governnent's appeal, this Court reversed, upholding the

Act’s constitutionality. United States v. Hilton, 167 F.3d 61,

77 (1st Cir.), cert. denied, 528 U S. 844 (1999). Thereafter,

a superceding indictment was issued and Hilton, having waived
his right to a jury, was convicted after a three-day bench

trial. United States v. Hilton, No. 97-78-P-C, 2000 WL 894679,

at *10 (D. Me. June 30, 2000).

At sentencing, the district court appliedtwo two-1evel
enhancements to Hilton's base offense |evel. The first
enhancenent (which Hilton does not now contest) was applied
because Hilton possessed pornographic material depicting a
prepubescent m nor or nminor under the age of twelve. US S G
§ 2@&2.4(b)(1) (2000). The second was applied because the

district court concluded that Hilton possessed "ten or nore
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items" of child pornography. Id. at 8§ 2G2.4(b)(2). The
district court also found that Hilton had not accepted
responsibility for his conduct and therefore was not entitled to
t he correspondi ng two-1| evel reduction in his base offense | evel.
Hi | ton was subsequently sentenced to 40 nont hs’ inprisonnent and
three years supervised rel ease.

Hi It on now appeal s and asks us to vacate his conviction
and sentence. In reviewing his clainms, we viewthe evidence in

the light nost favorable to the verdict, United States v.

Hughes, 211 F.3d 676, 681 (1st Cir. 2000), reversing for
insufficient evidence only if no rational trier of fact could

have found a defendant guilty, United States v. Blasini-

Ll uberas, 169 F.3d 57, 62 (1st Cir. 1999). W review questions
of law de novo and defer to the extent appropriate on m xed

gquestions of law and fact. In re Extradition of Howard, 996

F.2d 1320, 1327-28 (1st Cir. 1993).

Hilton begins with a broad attack on the CPPA's
constitutionality, but we have rejected this claimon Hilton's
earlier appeal. Hilton, 167 F.3d 61 at 76-77. Hilton asks that
we reconsider our prior holding in light of a Ninth Circuit

decision in Free Speech Coalition v. Reno, 198 F.3d 1083, 1097

(9th Cir. 1999), striking down part of the CPPA, cert. granted

sub nom Ashcroft v. Free Speech Coalition, 121 S. Ct. 876 (Jan.
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22, 2001), but we decline to do so, noting that the Ninth
Circuit struck down only those portions of the Act making
illegal possession of conputer generated images of fictitious

chi |l dr en. Free Speech Coalition, 198 F.3d at 1097.

Next, Hilton <challenges the sufficiency of the
governnment’s evidence at trial. Hilton first says that the
government failed to prove beyond a reasonable doubt that he
know ngly possessed three or nore imges of child pornography,
the mnimum nunmber required by the statute at the tinme of
Hilton's of fense conduct.! He argues that because there were so
many ot her i mages (between 2,000 and 3, 000) on his conmputer hard
drive and various storage nedia, the governnment failed to prove
that he actually knew that some of the files contained child
por nogr aphy.

In convicting Hilton, the district court found it
necessary to rely only on the seven inmages on the backup tape,
whi ch Hilton concedes were child pornography. Hilton is correct
that the government nust prove that he knew that he possessed
the i mages in question. Hilton, 167 F.3d at 75. However, the

governnment did present sufficient evidence to prove that Hilton

The statute was anended in 1998 to nake it an offense to
possess a single sexually explicit imge, Pub. L. 105-314, Title
1, 8 203(a)(1), (b)(1), 112 Stat. 2978 (codified at 18 U. S.C
8§ 2252A(a)(4)(B), (5 (B) (2000)), but all of Hlton's conduct
occurred before the nodification was adopt ed.
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knew of the inages on the tape. The critical testinmony came
from Custons Agent Stephen Marx--an expert in conputer
f orensi cs.

Marx testified that four of the inmages on the Sony
backup tape (which also appeared on the sheet of paper | ocated
in the gray box in Hilton's apartnent) were the sane as inmages
that Hilton had earlier turned over to the Custonms Service at
their October 1977 neeting. Marx said that the files on the
backup tape had different creation dates than those turned over
during the October neeting, even though the inages were
identical, and that one file also had a different nane. Thus,
said the agent, the imges had either been downl oaded at
different times or the conputer operator (Hilton) had manually
mani pul ated the files.

In either case, Hilton would have been aware of the

material contained in the files. See United States v. Hall, 142

F.3d 988, 997 (7th Cir. 1998). That Hilton knew what he was
downl oading and saving is further supported by Hilton's
know edge of conputers (as illustrated by his denonstrations to
the agents during their neetings) and by his profession (an
el ectronics technician). Hilton presented no evidence to
counter these inferences, and his cross exam nation of Marx cast

no doubt on Marx's testinony. The district court did not err in
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concluding that Hilton know ngly possessed the pornographic
i mages.

Hilton next argues that the government failed to prove
beyond a reasonabl e doubt that the i nages he possessed travel ed
in interstate commerce. The governnent has this burden as to

each image necessary for conviction. United States .

Henri ques, 234 F.3d 263, 266 (5th Cir. 2000). Under the case
| aw, proof of transm ssion of pornography over the Internet or
over telephone lines satisfies the interstate commerce el ement

of the offense. United States v. Carroll, 105 F.3d 740, 742

(1st Cir.) (Internet), cert. denied, 520 U S. 1258 (1997);

United States v. G lbert, 181 F.3d 152, 158-59 (1st Cir. 1999)

(tel ephone).

Here, Agent Marx identified two factors to show that
the images in question had traveled in interstate commerce.
First, the files on the Sony backup tape were |located in a so-
called "M RC"' subdirectory, which contained software used in
conjunction with Internet chat rooms. This, according to Marx,
made it "likely" that the inmages had been downl oaded from the
| nt er net . Second, the tine and date features of each of the
image files were "indicative" of files that had been transmtted
via nodem Modenms are commonly used to link conputers to

t el ephone |ines.



Hilton says that there was no evidence before the
district court that this is what nodenms do and he objects that
taking judicial notice was inmproper because (he says) "[t]he
meani ng and operation of a nmobdem is not within the range of
normal know edge"” and the court did not notify the parties of
its intention to take judicial notice. Rule 201 provides that a
court may take judicial notice of an "adjudicative fact" upon
two conditions: (1) that it is either "generally known" wthin
the area or easily determ ned from an indi sputable source and
(2) that the parties have an opportunity to contest the taking
of notice, either before or after it is taken. Fed. R Evid.
201.

VWhet her the definition of "nodeni’ and t he mai n functi on
of the device is an adjudicative fact within the neaning of the
rule is a nice question. "Adjudicative fact" is itself a fuzzy
concept (indeed, there is nore than one usage), and Rule 201's
advi sory committee notes do little nore than borrow-and may
wel | m sconceive--Professor Davis' several fornulations: e.qg.,
"facts concerning the i medi ate parties." Conpare Fed. R Evid.

201(a) (Adv. Comm Note) with Wight & Graham Federal Practice

and Procedure: Evidence § 5103 (1977 & Supp. 2001). Vet her

Hilton's conputer contained a nodem would be an adjudicative

fact; what a nodem generally does is |less easily categorized
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because (ampbng other problenms) it is a fact but not really
peculiar to the case.?

In all events, this interesting, nulti-faceted subject
(see Wight, supra) need not be pursued because even if we
assumed arguendo that what a npdem does was (here) an
adj udi cative fact, the district court's footnote descriptionis
a correct dictionary definition and even now Hilton does not

di spute it. See Random House Dictionary of the English Language

1236 (2d ed. 1987) (defining a nodem as "an el ectronic device
that makes possible the transm ssion of data to or from a
conputer via tel ephone or other conmunication lines"). |ndeed,
it is clear from the testinony that the district court, the
attorneys, and the wi tnesses understood the relationship of a

nodemto the Internet and tel ephone lines. See Hilton, 2000 W

894679 at *9 n.8. If there was error, it is patently harnl ess.

Hilton next says that Marx's "specul ative testinmny"
still does not constitute proof beyond a reasonabl e doubt of an
interstate nexus. But the government was not required to
provide "direct" evidence of interstate transm ssion, Blasini-

Ll uberas, 169 F.3d at 62, and we cannot say that Marx's

2l n sone contexts (but not all) a nodem s functioni ng m ght
be a subject of reasonable dispute. Yet as a practical matter,
a |l arge nunmber of "background" facts are taken for granted in
the courtroomunl ess and until someone wants to chal |l enge them
Fed. R Evid. 201(a) (Adv. Conm Note).
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unchal | enged expert testinmny was insufficient for a finding
that the images were transmtted over the Internet or tel ephone

lines. United States v. Czubinski, 106 F.3d 1069, 1074 n.5 (1st

Cir. 1997). Hilton's adm tted nodus operandi of receiving

por nography over the Internet further strengthens the
government's position.

Hilton asserts that the district court erred in
rejecting his claim of entrapnent by estoppel or pursuant to

public authority. United States v. Smith, 940 F.2d 710, 715

(1st Cir. 1991) (entrapnent), United States v. Baptista-
Rodri guez, 17 F.3d 1354, 1368 n.18 (11th Cir. 1994) ("public
authority"). Hilton says that in 1995 and 1996 Agent Honan
authorized Hilton to possess child pornography so long as the
i mges were turned over to the governnment and that the Custons
| nt er net web page simlarly authorized possessi on  of
por nographic imges if they were delivered to | aw enforcenent.

The district court rejected these clains in its
decision, and we agree with its analysis, Hlton, 2000 WL
894679, at *4-6. As to direct authorization, Agent Honan
admtted that he approved Hilton's possession of wunsolicited
child pornography in 1995, but at his last neeting with Hilton
in February 1996, Honan told Hilton that the FBlI no |onger

requi red his assi stance and that possession of child pornography

-11-



was illegal. Thereafter, Custons agents Booke and Marx repeated
to Hilton the latter warning. Wen pornographic material was
found in Hilton's possessi on on Novenber 7, 1997, Hilton had to
know t hat he was not authorized to possess child pornography.
Hilton al so says that statenments on the Custons Service
web site seem ngly authorized himto possess child pornography
and that he reasonably relied on those statenents. The district
court found no "direct evidence to suggest that [Hilton] did in
fact rely on the information on the web site.” Hilton, 2000 W

894679, at *6 n.3; see also United States v. Achter, 52 F.3d

753, 755 (8th Cir. 1995) (requiring "reasonable reliance" on
governnment statenents for public authority and entrapnent by

estoppel claims); United States v. Burrows, 36 F.3d 875, 882

(9th Cir. 1994) (sane). On appeal Hilton points to no evidence
that he actually relied on the web site. Mere awareness of the
web site's existence does not constitute reliance. See

Conpagni e de Reassurance D' Il e de France v. New Engl and Rei nsur.

Corp., 57 F.3d 56, 86 (1st Cir.), cert. denied, 516 U S. 1009

(1995).

Absent actual reliance, we (like the district court)
need not deci de whether the web site | anguage lends itself to a
reasonabl e reliance defense. W t hout suggesting any view on

this issue, we think governnment counsel m ght wish to draw the
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attention of the Custons Service to Hilton's claim noting in
particul ar the "cash award" paragraph on the web site.

Lastly, Hilton chall enges his sentencing. Principally,
he says that the district court inproperly applied a two-1|evel
enhancenent for possession of ten or nore itenms of child
pornography. U S.S.G § 2G2.4(b)(2).® W review the district

court's interpretation of the guidelines de novo, United States

v. Austin, 239 F.3d 1, 4 (1st Cir. 2001), but its factual

determ nations only if <clearly erroneous, United States wv.

Rosari o-Peralta, 199 F.3d 552, 570 (1st Cir. 1999), cert.

denied, 121 S. Ct. 241 (2000).

Section 2G2.4(b)(2) calls for a two-1evel enhancenent
if a defendant possessed "ten or nore books, nagazines,
periodicals, films, video tapes, or other itenms, containing a
vi sual depiction involving the sexual exploitation of a mnor."
Al t hough the district court did not state which itenms it
included in its "ten or nore" calculation, to support the
enhancement the governnment identifies eleven "itenms" in its

brief that were offered in evidence at trial. According to its

count, the sheet of paper in the gray box was a single "item"

SHilton also says that he was entitled to a two-level
reduction for acceptance of responsibility. U S. S.G § 3EL.1.
However, the district court's refusal of this reduction was well
grounded, and the issue does not warrant further discussion.
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t he Sony backup tape held seven files (each of which constituted
a separate "item'), and the conputer hard drive held three nore
files (each of which was also an "iteni).

Hilton reports that the district court erred by
counting each backup tape file as a single "item" and that the
three specified files on the hard drive do not satisfy the
gui delines' definition of child pornography and thus he did not
possess ten or nore itens. Even plausibly assumng in the
governnment's favor that we were to count each file as a single
item* we concl ude--for reasons expl ai ned bel ow-that two of the
three i mages on the hard drive do not constitute either pictures
involving the sexual exploitation of a mnor or child
por nography as defined by the statute.

We begin with definitions. Assuming in all cases an
i nt erstate nexus, possession of depictions of m nors engaging in
sexually explicit conduct is made crimnal by 28 US. C 8§

2252(a)(4), the statute cross referenced in the guideline;

“Every circuit that has addressed the issue of whether an
individual file constitutes an item has agreed wth the
government's position. United States v. Harper, 218 F.3d 1285,
1287 (11th Cir. 2000) (per curiam; United States v. Denerritt,
196 F.3d 138, 141 (2d Cir. 1999); United States v. Perreault,
195 F.3d 1133, 1135 (9th Cir. 1999); United States v. Hall, 142
F.3d 988, 997-99 (7th Cir. 1998); United States v. Wnd, 128
F.3d 1276, 1278 (8th Cir. 1997). Al t hough not applicable to
Hilton's case, the applicable guideline has recently been
amended to adopt this position. US. S.G § 2&.4 Application
Not e (2000).
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possessi on of child pornography is made crimnal by 28 U.S.C. §
2252A(a) (5)(B), the statute under which Hilton was convicted.
In both cases, a depiction of sexually explicit conduct is
requi red and defined in the sane way; the difference is that the
former statute is directed only to depictions of actual mnors
while the latter includes them but extends also to those who
only appear to be mnors or are fictitious creations but appear
real

However, neither side has made anything of this
di stinction which we note only to avoid confusion in future
cases. Both sides assune (at |least by silence) that the
guideline applies, that the comon definition of sexually
explicit conduct nust be satisfied, and that there is no issue
here as to whether a depicted mnor is real, apparent or
fictitious. Everything turns, then, on the phrase "sexually
explicit conduct” which the chapter's definition section defines
to include a "lascivious display of the genitals or pubic area
of any person.” 18 U S.C. 8§ 2256(2)(E) (1994). There is no
claim by the government that the inmages in question qualify
under the other definitions of sexually explicit conduct in
subsections (A), (B), (C, or (D). Nudity in and of itself does

not constitute a "lascivious display." United States v.

Amirault, 173 F.3d 28, 33 (1st Cir. 1999).
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In its brief, the government goes to great lengths to
describe the three imges from the hard drive in terns that
reflect the six-factor test we adopted in Amrault to help
determ ne whether or not an imge is a "lascivious display of
the genitals.” |1d. at 31.° However, as we stated in Amrault,
these factors, al though "generally relevant,™ are not
conprehensive and each determ nation of whether an inmage
contains a |l ascivious display is necessarily case specific. [Id.
at 32.

In this case, applying de novo review, id. at 32-33,
we conclude that two of three inmages do not constitute
| asci vious displays of the genitals or pubic area. The first
i mge, governnment exhibit 48(b), depicts a female on a bed

partially covered by a sheet and holding a small flower.

The factors are:

(1) whether the genitals or pubic area are the foca

point of the inmage; (2) whether the setting of the
image 1is sexually suggestive (i.e., a location
generally associated with sexual activity); (3)
whet her the child is depicted in an unnatural pose or
i nappropriate attire considering her age; (4) whether
the child is fully or partially clothed, or nude; (5)
whet her the inmage suggests sexual coyness or
willingness to engage in sexual activity; and (6)
whet her the imge is intended or designed to elicit a
sexual response in the viewer.

Amrault, 173 F.3d at 31 (internal citations omtted).
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Al though the setting is sexually suggestive, the subject's
genitalia are not visible and the pubic area is not the focus of
the picture. The subject's pose is not especially unnatural and
viewing the totality of the image we find that it does not
qualify as "lascivious."

The second i mage, governnment exhibit 48(i), also falls
short of the statutory requirenent. Once again, the subject's
genitals and pubic area are covered by what appears to be
clothing or a sheet. 1In addition, the focus of the photo is not
on the subject's pubic area, nor is there anything in the
subject's pose or expression, or in the setting, which is
particul arly | ascivious or suggests sexual activity. Although
t he subject's upper body is nude, the image as a whol e does not
constitute child pornography within the definition of the
statute.

At oral argunent, the governnent suggested for the
first time that in determ ning whether Hilton possessed ten or
nore itens we should not only | ook at the el even i mages noted in
its brief, but also all of the other itens that were on the
conputer's hard drive and backup tape. But the governnent nade
no specific nention of any other inmages in its brief, and there

is no indication in the trial record which, if any, other

-17-



vi ewabl e inmages were put in evidence or considered by the
district court at sentencing.

At the same time, it is far from clear that the
district court relied in any way on the two depictions that we
find were not child pornography. The district judge discussed
in his decision convicting Hilton only the seven images on the
backup tape, which based on the court's description were plainly
por nographic, a conclusion that Hilton has not challenged. At
sentencing, the court said only that in addition to the backup
tape, "there's a nultitude of other itens." The governnent
represents, albeit belatedly, that thousands of inmages were
seized fromH |ton and support the "ten or nore" finding.

Because on this record we cannot uphold the sentence,
the case nust clearly be remanded for resentencing. This court
has authority to delineate the proceedi ngs on remand. 28 U. S.C.
8§ 2106. G ven what has transpired, including the governnment's
initial reliance on the eleven inages, we think that the
district court can follow either of two courses: ei t her
resentence Hilton wi thout the "ten or nore" adjustnment or
consi der other inmages and determ ne anew whet her the adjustnent
is appropriate. |If the latter course is followed, it would be
hel pful for the district court to identify by exhibit nunbers

the itens relied upon.
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The judgnment is affirmed, the sentence is vacated, and
the case is remanded for resentencing not inconsistent with this

opi ni on.
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