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TORRUELLA, Circuit Judge. The Shi pway Pl ace Condom ni um

(" Shi pway") suffered extensive roof damage whi ch appel l antst attribute
to a particularly heavy snowstormthat fell in the Boston area on
April 1, 1997. Appellee St. Paul Fire and Mari ne I nsurance Conpany
(St. Paul) deni ed coverage after concludingthat: (i) no "coll apse" had
occurred, as required by the insurance policy; and (ii) any col |l apse
t hat di d occur was not caused by t he heavy snow, but resulted from
corrosi on damage explicitly excluded by the policy. Appellants brought

suit for breach of contract. The district court granted summary

judgnment to St. Paul. Dreiblatt v. St. Paul Fire &Marine Ins. Co.,
No. 99-11334-DPW at 27 (D. Mass. Dec. 7, 2000). Thi s appeal foll owed.
We agreewiththedistrict court's determ nationthat no "coll apse”
occurred under Massachusetts law, and affirmon that basis.
BACKGROUND
Ve reviewa grant of sunmary judgnment de novo, with the facts

takeninthe light nost favorableto the non-noving party. Coyne v.

Taber Partners |, 53 F. 3d 454, 457 (1st Cir. 1995). The materi al

facts, which we review here, are essentially undisputed.?

1 Appel | ants are i ndi vi dual trustees of the Shipway Pl ace Condom ni um
Associ ation. Throughout the opinion, we refer interchangeably tothe
condom ni um and the appellants as " Shipway. "

2 Intheir brief tothis Court, appellantsrely onthe facts as set
forth by the district court in its menorandum and order.
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Shi pway Pl ace i s a ni ne buil ding condonm niumconplex in
Char| est own, Massachusetts. The roofs of all nine buildings are flat,
with a structure consisting of wood trusses supported by wood and net al
webs and covered wi t h pl ywood sheat hi ng. The roof exterior i s covered
wi t h a rubber nenbrane wei ghed down by stones for ballast. The ceiling
of thetop unit ineachapartnent buildingis nmade of plaster attached
directly to the roof structure.

Shi pway' s i nsurance policy is provided by St. Paul. The

policy insures "agai nst the risk of direct physical | oss or damage

i nvol vi ng col | apse of a buil ding or any part of a buil ding"” dueto

causes i ncl udi ng t he "wei ght of ice and snowor sleet."” The policy
does not definetheterm"coll apse, " but provides that "[c]oll apse
doesn't include settling, cracking, bul ging, shrinking, or expansion."
The policy al so specifically deni es coverage for | oss "caused or nmade
wor se" by "wear and tear” or "deterioration, nold, wet or dry rot, rust
or corrosion.”

On April 1, 1997, a heavy snowfell on Boston. Follow ngthe
storm the owners of Shipway Unit 33 returned to their condom ni umto
di scover that their Iiving roomceiling was "hangi ng down a coupl e of

inches." The ceiling was repairedin Septenber 1997 and St. Paul paid

for the damage.?

3 There is sone di spute over whet her thi s paynent was t o cover danages
caused by the April snowstorm Dreiblatt, No. 99-11334-DPW at 2-3.
The district court assuned that it was for purposes of summary

- 4-



During the course of repairing theroof to Unit 33, Shipway
di scover ed extensive damage toits i nternal support structure. The
engi neering firmof Sinpson, Gunpertz & Heger (SGH) was hired to
i nvestigate the problemfurther. Inthe course of itsinvestigation,
SGHfound that several of the netal trussesintheroof toUnit 33 were
"fail ed and severely corroded, " and t hat t he probl emext ended t o r oof
supports in many of the other units. In a Novenber 18, 1997 report,
SGHwarned that "a col | apse of the roof structureis possible." Based
on further study, in July 1998, Shipway gave noticeto St. Paul that it
sought to cl ai mdamage to al |l nine buil di ngs based on the April 1997
snowstorm St. Paul denied the claim

Four ot her entities eval uat ed Shi pway's roof damage after
SGH. | n Novenber 1998, city i nspector Jay Duca eval uated t he ceil i ngs
of Units 32 and 34. He concl uded t hat at | east sone parts of the roof
systemhad rust ed and deteriorated, and i ssued a citation warningthe
unit owners that the ceilings neededto berepaired. In deposition
testinony, Duca indicated that he did not feel that a col |l apse had
occurred prior to his visit; however, hetestifiedthat he had warned
owners that "t here was a danger of a col | apse of theroof." He al so
noted that "it | ooked | i ke t here was sone defl ection[inthe roof], but

[that the deflection] could have been normal."

judgnent, id. at 3, and we do the sane.
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Al so i n Novenber 1998, Shi pway hired engi neering firmC. |.D.
Associ ates (CID) to provide a second opinion. ACIDreport indicated
findi ngs of deterioration, collapse, flaking and de-|am nati on of net al
webbi ng, saggi ng or failure of the pl ywood roof deck, and col | apse of
theceilingontothe floor invarious units.* The report's author, Paul
O Connor, testifiedonly that he observed puddl es of water on sone of
the roofs, and that such "pondi ng" may suggest a saggi ng roof
structure.

| n January 1999, Medeiros Property Managenment Consul ting
conduct ed "defl ecti on readi ngs" on all of the Shi pway units.> A nunber
of the deflections measured exceeded that allowable under the
Massachusetts Building Code (3/16 of an inch) but none of the
measur enent s showed defl ecti on of greater than one inch. Based on
t hese defl ecti on readi ngs, expert Rene Mugni er testified that one coul d
concl ude fromt he defl ecti on readi ngs that there had been a conpl ete
col | apse of the pl ywood deck resulting fromthe snowstorm Mignier did

not base his deduction on any | egal definition of thewrd "collapse."

4 Appel |l ants have subni tted no ot her evi dence i ndicating that any
ceilings had coll apsedtothe floor. Thedistrict court heldthat, to
t he extent the ClDreport was of fered t o support factual all egations
about the physical state of the building, it was i nadm ssi bl e hear say.
Drei blatt, No. 99-11334-DPW at 5. Appel | ants have not chal |l enged this
concl usion, and do not rely on the report in their appeal.

5> A "deflection reading"” indicates the anount of sag in a roof
structure.
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Lastly, Wss, Janney and El ster Associates (WE), an
engi neering firmretai ned by St. Paul, exam ned t he roof systens in
1999 while they were being repaired. In a May 14, 1999 report
eval uating three of theunits, WE determ ned t hat al t hough t here had

been differing anmounts of corrosion within the roof, and "sone
defl ecti on of the roof systent duetoloadredistribution, the "l oad
redi stribution and the associ at ed defl ecti ons do not constitute a

collapse.” Inlater reports, WE indicated that its eval uati on of the

remai ning units was "generally consistent” with this concl usion.

The district court, relying ond endenni ng v. Wor cester Ins.
Co., 700 N. E. 2d 846 (Mass. App. Ct. 1998), concl uded that t here had
been no col | apse under Massachusetts law. Dreiblatt, No. 99-11334- DPW
at 17. The court held that a coll apse "nust include a sudden and
conpl eted event that results inanoticeably altered appearance.” 1d.
at 16. I n other words, under Massachusetts | aw, a col | apse has t hree
el enments: suddenness, a perceptible change in appearance, and
conpl et eness. The court also held that evidence of internal
deterioration within the roof structure was insufficient under

Cl endenni ng, given that the roof still perfornmed its basic functions:

[ A collapse] must result in sonme significant
primary . . . el ement of the structure beconing
di sengaged or falling down sothat it nol onger
isperformngits characteristic functioninthe
buil ding. The requirenents of a "coll apse”
cannot be satisfied by nere "flaking" or
"bending,” nor my it be satisfied by
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conpressi on, shifting, saggi ng, or "defl ection”
of a fewinches. The breakdown of subsidiary
el ements such as several netal webs is not in
itself sufficient to constitute a coll apse.

ld. at 16-17; see also id. at 12 ("[T]he Clendenning

opinion. . . cannot support the propositionthat an arguably saggi ng
roof, or deteriorating support systemthat had becone structurally
unsound but had not fallenin or become detached fromthe pertinent
structures, is a 'collapse."").

The court al so determ ned that St. Paul had not abandoned t he
policy's definitionof "collapse"” by either evidentiary adm ssi on or
estoppel, id. at 17-21,¢ and that evenif there had been a col | apse, it
resul ted not fromthe heavy snowst ormbut froml ong-termwear and t ear
(corrosion) explicitly excluded by the St. Paul policy, id. at

DI SCUSSI ON

Appel | ants do not chal | enge the facts recited by the distri ct

court inmakingits determnation, nor dothey argue wwth the district

court's use of Cl endenni ng as t he source of t he Massachusetts | aw of

col | apse. Instead, they make a two-prong argunment. First, they
suggest that the district court's refusal to consider an unseen failure
of structural el ements within an encl osed roof systemto be a potenti al

"col | apse" was erroneous. Appellants argue that "a |l oss of structural

6 Appellants do not challenge this holding on appeal.

7 Appellants al so chall enge this aspect of the district court's
hol di ng. W affirmw thout having to reach t he questi on of causati on.
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integrity coupl ed wi th sone novenent or alteration of the appearance of
a portion of the building" could indeed be a collapse under
Massachusetts |law. Second, they argue that under this revised
definition, they introduced sufficient facts to survive summry
judgment: (i) that structural el enents withinthe Shipway roof fail ed
and i n sonme i nstances becane detached; (ii) that ceilings sagged
perceptibly; (iii) that there were neasurabl e defl ection readi ngs; and
(iv) that there was "ponding" on roof surfaces.

We are not persuaded. Appellants do not chall enge the
district court's requirenment that the collapseresult ina"noticeably

al t ered physi cal appearance.” |d. at 16; see al so Cl endenni ng, 700

N. E. 2d at 660 (requiring "a visual el ement of al tered appearance t hat
conprises astructural coll apse, distinct fromthe degenerative process
causing the coll apse"). In fact, appellants' own definition
contenpl ates that there be "sone novenent or alteration of the
appear ance of a portion of the buil ding" (enphasi s added). Moreover,
i n support of their position, they claimthat therewas "a cl ear vi sual
el ement of altered appearance.” The district court found that
appel I ant s had adduced no evi dence of external |y observabl e changes i n
t he roof's appearance, and our reviewof the record confirnms this
determ nati on.

First, thereis no evidence that any roof (other than that

of Unit 33) sagged perceptibly to the naked eye. Not only have
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appel | ant s not poi nted us towards any testi nony of percepti bl e saggi ng
in their appellate brief, but our careful review of the various
engi neering reports inthe record has not di scerned any such t esti nony.
As the district court pointed out, with the exception of Unit 33,
"there is no evidence that any resi dent conpl ai ned of, or even noti ced,
any damage to a ceiling." Second, al though the roof defl ection was

nmeasur abl e usi ng a speci al i zed apparatus call ed a "story pol e," and was
signi ficant enough i n sone cases to viol ate t he Massachusetts buil di ng
code, appel | ants have not suggested that a defl ecti on of | ess t han one
i nch can be percei ved wi t hout engi neeri ng knowl edge and equi pnent. W
agreewiththedistrict court that, as a matter of | aw, a defl ecti on of
| ess than oneinchisinsufficient tocreate a "noticeably altered
physi cal appearance” in the building. The policy's exclusion of
"settling, cracking, bulging, shrinking or expansion"” fromthe
definition of acollapse further supports the determ nati on that de
m ni nus defl ecti on does not neet the | egal definition of coll apse.
Third, al though t here may have been obser vabl e post - snowst or m" pondi ng"
on t he Shi pway roofs, appel |l ants have i ntroduced no evi dence t hat the
"pondi ng" is a post-col |l apse phenonenon. Acoll apse requires that
t here have been achange i n appearance; | acki ng any evi dence t hat t he

"pondi ng" observed in 1999 had not al ways occurred on the al |l egedly

"previously flat" roofs, this evidentiary requirenment is not met.
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Appel | ant s al so argue t hat under d endenni ng, the rel evant

changes to the roof' s appearance may occur w thinthe space between t he
ceiling and the outer roof. Tothis end, appell ants point to evi dence
of observabl e damage to the roof's i nternal support structure not
reveal ed until workers entered that space to make repairs. W can

posit a situationin whichthe el enents of dendenni ng are sati sfi ed,

but no danage is visible either fromwithinthe apartnent itself or
fromout side the building: for exanple, if many of the nmetal pieces
conprisingtheroof's internal support structure detached fromone
anot her, yet sonehowt he outer roof and ceiling renmainedintact as an
apparent|y unchanged "shell” withno ability to support any wei ght.
Such was not the case here. At best, appell ants introduced evi dence
t hat several of the metal supports had becone detached, and t hat ot hers
were corroded, but that nost remmined in place. Moreover, the
evi dence, even when viewed in the nost favorable light to the
appel | ant, indicates that the outer roof and ceiling were nore than a
"shell," and were i n fact capabl e of supporting normal roof | oads.

Even i f d endenni ng al | ows hi dden changes such as t hese as suffi ci ent

visual evidence of a collapse, it requires a nore conplete
deteriorationthanis reveal edinthe evidence submtted here. 1d. at
661 (" The hi dden destructive process nust runits full course to be

insurable. . . . There are no degrees of collapse.").
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Thi s concl udes our analysis. Evenif thedistrict court
of fered a narrower definitionof collapse than that provided for by

Massachusetts [ aw i n Cl endenni ng, appel |l ants have not introduced

sufficient evidence to satisfy that aspect of the definitionw th which
t hey agree, nor have t hey pl aced any material facts sufficiently at
issue to require a jury trial. Sunmmary judgnent was therefore
appropri at e.

Affirned.
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