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JOHAN R. GIBSON, Senior Circuit Judge. After a worker at

Riverdale MIIls caught his hand in a flattening machine, the
Cccupati onal Safety and Heal t h Revi ew Commi ssion found Riverdale M1 Is
Cor poration had comm tted two serious violations of the Cccupati onal
Saf ety and Heal t h Act of 1970, 29 U.S. C. 88 651-678 (1994 and Supp. |V
1998): failingtoinstall an adequate saf ety guard on t he nmachi ne and
failing to properly sel ect the appropriate hand protection gear for
peopl e operating the machi ne. Riverdal e petitions for reviewof the
Conm ssion’ s order. It contends that the acci dent was not caused by t he
gl ove t he wor ker was weari ng, sothe hand protection violationis not
supported by substanti al evidence. As for the safety guard i ssue,
Ri verdal e contends that it provi ded an adequate guard inthe formof a
tripwireover the front of the machine. Furthernore, evenif thetrip
W re was not an adequat e guard, the conpany contends it establi shed
affirmati ve def enses by show ng there was no feasible alternativeto
thetripwre, that ot her guard devi ces woul d create a greater hazard
t han the unguarded machi ne, and that the acci dent was caused by
unprevent abl e enpl oyee m sconduct. W deny the petition for review



Ri verdale M| | s makes wire nesh for useinlobster traps.
Afewof its custonmers require that the mesh be flattened, and to
accomplishthis, Riverdal e uses a machi ne cal |l ed t he Peck Shear and
Fl att ener, whi ch can be used bothto cut the neshandtoflattenit.
The machine fl attens the nmesh by feeding it between a series of upper
and | ower rollers. The upper and |l ower rollers do not neet in pairs,
but are of fset, with each upper roll er about a half tothree-quarters
of an i nch behindthe preceding | ower roller. The machi ne oper at or
inserts alarge panel of wire mesh over the first roller until the
panel catches under the second roller, which draws the panel intothe
machi ne. The Peck machi ne at Riverdale was fittedwithatripwre
across the front of the machi ne, whi ch woul d stop the rotation of the
rollers in response to pressure on the wre.

The wi re mesh panel s are coated wi th zi nc, whi ch nakes t hem
rough to the touch, and t hey have cut edges, or sel vages, whi ch can cut
and puncture t he hands of peopl e handl i ng them Most of the Riverdal e
enpl oyees who have to handl e t hi s ki nd of panel wear gl oves t o protect
t heir hands.

On April 2, 1999, Riverdal e enpl oyee Panagi s Bebedel i s was
feeding wire nesh panelsintothe flattener when he caught his handin
t he machi ne. He screaned, and anot her enpl oyee cane to his aid,
pullingthetripwreto stopthe machine. Two Ri verdal e enpl oyees

freed Bebedelis fromthe nmachine, but he had broken three fingers.
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OSHA i nspectors i nvestigated the incident, interview ng

Ri ver dal e enpl oyees, incl udi ng Bebedelis. At the conclusion of the
investigation, the Secretary of Labor issued a Citation and
Notification of Penalty to Riverdal e, all eging two serious violations
of GBHAregul ations. Thefirst citation allegedviolationof 29C F. R
§ 1910.138(b)?2in that R verdal e s sel ecti on of hand protection neasures
was not based on an eval uati on of the perfornance characteristics of
t he hand protectionrelativetothe potential hazards. In particular,
the citation all eged:

(a) SHEAR DEPT. - - EMPLOYEES HAD BEEN OFFERED THE OPTI ON OF

USI NG GLOVES BY THE EMPLOYER TO PROTECT THEI R HANDS WHI LE

HANDLI NG GALVANI ZED W RE; BUT ON OR ABOUT 4/2/99, AN

EMPLOYEE WAS ALLOWNED TO WEAR GLOVES WHI LE MANUALLY FEEDI NG

W RE PANELS | NTO THE PECK SHEAR FLATTENER, EXPOSI NG EMPLOYEE

TO | N RUNNI NG NI P POl NTS BETWEEN THE ROTATI NG ROLLS AT THE

OPERATOR' S STATI ON.

The second citation alleged violation of 29 CF. R 8§

229 C.F.R 8§ 1910.138 (1998), which was the regulation in
effect at the time of the accident, provided:
(a) Ceneral requirenments. Enployers shall select and
require enpl oyees to use appropriate hand protection
when enpl oyees’ hands are exposed to hazards such as
those from skin absorption of harnful substances;
severe cuts or | acer ati ons; severe abrasions;
punctures; chem cal burns; thermal burns; and harnful
t enperature extrenes.
(b) Selection. Enployers shall base the selection of
the appropriate hand protection on an eval uati on of
t he performance characteristics of the hand protection
relative to the task(s) to be performed, conditions
present, duration of use, and the hazards and
potential hazards identified.
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1910. 212(a)(1),%in that "[n achi ne guardi ng was not provi ded to protect
operator(s) and ot her enpl oyees fromhazard(s) created by i n-runni ng
nippoint(s)." Thecitation specifiedthat "ONORABOUT 4/2/99, AN
OPERATOR OF A PECK SHEAR FLATTENER. . . GOT H S LEFT HAND CAUGHT | N AN
UNGUARDED | N- RUNNI NG NI P PO NT BETWEEN THE FI RST TWO ROLLS OF THE
FLATTENER WHI LE MANUALLY FEEDI NG GALVANI ZED W RE PANELS AT THE
OPERATOR S STATI ON. "

R verdal e contested the citation before the Conm ssion. The

Comm ssionreferredthe case to an Adm ni strati ve LawJudge, who hel d

329 C.F. R 8§ 1910.212 (1998), General requirenents for all
machi nes, provided in relevant part:
(a) Machine guarding--(1) Types of guarding. One
or nore nethods of machi ne guarding shall be provided
to protect the operator and other enployees in the
machi ne area from hazards such as those created by

point of operation, ingoing nip points, rotating
parts, flying chips and sparks. Exanples of guarding
met hods are--barrier guar ds, two- hand tri pping

devi ces, electronic safety devices, etc.

(2) General requirenents for machine guards. CGuards
shall be affixed to the nmachine where possible and
secured el sewhere if for any reason attachnment to the
machi ne i s not possible. The guard shall be such that
it does not offer an accident hazard in itself.

(3) Point of operation guarding. (i) Point of
operation is the area on a machine where work is
actually performed upon the material being processed.

(ii) The point of operation of machines whose

operation exposes an enployee to injury, shall be
guarded. The guarding device shall be in conformty
with any appropriate standards therefor, or, in the

absence of applicable specific standards, shall be so
desi gned and constructed as to prevent the operator
from having any part of his body in the danger zone
during the operating cycle.
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a hearing. Wth regard to the hand protection violation, the ALJ
found:

At thetime of the accident, [Riverdale] hadawittenrule
prohi biting the use of gloves near noving machinery.
However, [ Ri verdal e] gave enpl oyees the opti on of wearing
gl oves whil e operating the flattener function of the Peck
machi ne to protect their hands fromcuts, abrasi ons and
punctures. [Riverdal e’ s] policy of all ow ng enpl oyees to
wear gl oves if they wanted t o when using the fl attener was
clearly contradictory tothe work rul e prohi bitingthe use
of gl oves near noving machinery. The conpany properly
identified the hazard of wearing gloves near noving
machi nery, and it also properly identifiedthe hazard of
cuts, abrasions and punctures fromhandling the wire nesh
panel s. However, instead of eval uating these two hazards in
conjunction and devi si ng work rul es that woul d gi ve cl ear
instruction to enpl oyees and provi de protection agai nst both
hazards, [ R verdal e] had a policy that was by its own terns
contradi ctory and t hat put enpl oyees in the position of
havi ng t o choose bet ween t he hazard of broken fingers and/ or
crushed hands and hazards such as cuts, abrasions and
punct ures.

Based on these findings, the ALJ concluded that the Secretary
est abl i shed t he el enents of an OSHA vi ol ati on of the hand protection
regul ation: that the regul ati on applied, the enpl oyer viol ated the
regul ati on, t he enpl oyees had access to the viol ative condition, and
t he enpl oyer knewof the condition. Furthernore, the ALJ found t he
vi ol ati on was seri ous because there was a substanti al probability that
t he use of gl oves around novi ng machi nery could have resulted in
seri ous physical harm

I n consideringthe all eged machi ne guard vi ol ati on, the ALJ
found that section 1910.212(a)(1l) applied to the Peck Shear and
Fl att ener because t he pl ace where t he upper and  ower rollers werein
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close proximty, rotatingin opposingdirections, createdthe kind of
ni p point that triggeredthe need for asafety guard. Thetripwre
did not function as a safety guard, so Riverdale violated the
regulation. It was undisputed that enpl oyees had access to the
vi ol ative condition for about twel ve hours a nonth. |t was obvi ous
fromthe warni ngs that Riverdale issuedtoits enpl oyees about the
machi ne t hat Ri verdal e knew of t he dangerous condition. Thus, the
Secretary established all the el ements of an OSHAviol ationinregard
to the lack of a safety guard on the machi ne.

The ALJ rejected Riverdal e’ s affirmati ve def ense t hat the
tripwre was the only feasi bl e means of guardi ng t he ni p poi nt t hat
woul d not destroy the Peck machine’ s utility. The ALJ found that there
wer e at | east two feasibl e types of guards, and i ndeed, that R verdal e
had i nstall ed such devices by the tinme of the hearing. After the
accident, Riverdaleinstalledalight curtain onthe Peck machine. A
l'ight curtainis asystemof infraredlights that will shut off the
machi ne i f sonet hi ng breaks the | i ght beam At first the curtainwould
shut the machi ne of f al nost every ti me anyone | oaded a panel intothe
machi ne, but Riverdale installed a foot switch that allowed the
operator to turn the machine back on with his foot. After the
accident, Riverdale alsoinstalled afunnel, which extended out from
t he Peck machine to forma barrier between the operator andtherollers

and whi ch had only anarrowslit toreceivethe panels. The ALJ found
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that if the funnel were nodifiedto narrowthe opening andto situate
the funnel farther away fromthe rollers, the funnel woul d function as
an effective safety guard for the Peck machi ne. The ALJ rejected
Ri verdal e’ s defense that the funnel woul d pose a hazardinits own
right; Riverdal e did not apply for a vari ance pursuant to secti on 6(d)
of the OSHAct, and this failure nade the "greater hazard" defense
unavail abl e to Ri verdal e. Moreover, the ALJ rej ected, as not credi bl e,

evi dence fromR verdal e’ s wi t nesses that the funnel presented a hazard.

Finally, the ALJ rejected Riverdal e’ s assertionthat the
acci dent was a result of unavoi dabl e enpl oyee nmi sconduct. Riverdale
cont ended t hat enpl oyees had been i nstructed not to hol d the panel s
once t he machi ne had accept ed t he | eadi ng edge, but the evi dence showed
that nost if not all the enpl oyees kept their hands on the panelsto
push theminto t he machi ne. Riverdal e al so cont ended t hat Bebedel i s
was tal king i nstead of concentrating on his job, but the evidence
showed t hat Bebedelis had a habit of tal king while working, and
Ri ver dal e had not adequat el y di sci pli ned hi mto prevent recurrence of
t his conduct. Thus, the ALJ found liability for the machi ne guard
vi ol ation, and he concluded the violation was serious.

The penalty was set at a total of $4,900 for the two
viol ati ons. Riverdal e sought review, but the Comm ssion did not el ect

toreviewthe ALJ’ s deci sion. Consequently, the ALJ' s deci si on becane
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the final order of the Conm ssi on.

The Cccupational Heal th and Safety Act, 29 U. S.C. § 660(a),
prescribes the standards for judicial reviewof the Comm ssion’s
orders. Under section 660(a), we nmust defer to the Comm ssion’s
findings of fact if they are supported by substanti al evidence on the

record as awhole. P. G oioso &Sons, Inc. v. Occupational Safety &

Health Review Commin, 115 F.3d 100, 108 (1st Cir. 1997). The
substanti al evidence standard applies with equal force where the
Comm ssi on has adopt ed an ALJ’ s fi ndi ngs of fact rather than conducting
its own hearing. Id. More generally, we wll uphold agency
determ nations unl ess they are arbitrary, capricious, an abuse of

di scretion, or otherw se not in accordance with | aw. | d.

R verdal e first argues that the hand protection violation was
not supported by substanti al evi dence because Bebedel i s caught hi s
sl eeve, not his glove, inthe Peck machi ne. W need not delveintothe

controversy bet ween gl ove and sl eeve because t he vi ol ati on char ged
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woul d exi st no matter which itemof clothing was i nvolved in the
accident. Theviolationallegedwas failure to consider therel evant
hazards i n deci di ng what hand prot ecti on enpl oyees shoul d use. As the
ALJ poi nted out, Riverdal e recogni zed two hazards, that of gl oves bei ng
caught in noving machinery, and that of bare hands bei ng cut or
punctured by the wire panels. O the tw hazards, the possibility of
catching a gl ove i n a novi ng nachi ne had nore seri ous consequences.
Rat her t han adopti ng a hand protection policy that took into account
t wo si nul t aneous hazards, Riverdal e adopt ed one policy forbiddi ng use
of gl oves around novi ng machi nery, but then al | owed enpl oyees t o wear
gl oves when usi ng the Peck machine in order to avoid cuts. These
contradi ctory policies forced enpl oyees to choose whi ch hazard to
pr ot ect agai nst, thereby exposing themto one hazard or t he ot her,
unabated. This constituted a violationof 29 C.F. R § 1910. 138 no
mat t er what may have caused t he Bebedel i s acci dent. The Secretary’s

determ nati on was supported by substantial evidence.

Ri verdal e argues that it conplied with 29 CF. R 8§

1910. 212(a) by equi ppi ng the Peck machinewithatripwrethat would
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stop the machine. The ALJ foundthat thetripwre didnot effectively
guard t he machi ne, as denonstrated by the fact that Bebedeli s’ s hand
went into the nmachi ne without activatingthetripwre. Therecord
cont ai ns substantial evidencethat thetripwre didnot "prevent the
operat or fromhavi ng any part of his body i nthe danger zone duringthe
operating cycle.” Section 1910.212(a)(3)(ii).

| n what i s apparently a contention of | egal error, Riverdal e
argues that thetripwre conpliedwth an "appropriate" standard as
required by section 1910.212(a)(3)(ii) because it satisfieda standard
set by the American National Standards Institute for roll-form ng and
rol | -bendi ng machi nes. OSHA has not i ncorporated the cited Arerican
Nati onal Standards Institute docunment by referencein the regul ation,
and it istherefore not an applicabl e standard wit hi nthe nmeani ng of

the regul ation. See Secretary of Labor v. George C._Chri st opher & Son,

Inc., No. 76-647, 1982 W 189089, at *6 (O. S.H R C. Feb. 26, 1982).
Mor eover, exam nation of the American National Standards Institute
definitions shows that that organi zation distinguishes between
enmergency stop controls, suchasthetripwre onthe Peck machi ne, and
guards, which prevent entry into t he poi nt of operati on or other hazard
area. The Conmi ssion’s deci sionthat the Peck machi ne was not guar ded
in accordance with 29 C.F. R 8§ 1910.212(a) is not arbitrary or
caprici ous.

Ri verdaleraisesthree affirmati ve defenses: that it was
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i nf easi bleto guard the machi ne; that the guard proposed by t he ALJ
woul d present a greater hazard t han t he unguar ded machi ne; and t hat t he
Bebedel i s acci dent was caused by unprevent abl e enpl oyee nmi sconduct.
Ri ver dal e has t he burden of proof on these affirnmative defenses. See

E&RErectors, Inc. v. Secretary of Labor, 107 F. 3d 157, 163 (3d Cir.

1997) .

The ALJ rejected the inpossibility and greater hazard
def enses for the sinplereason that Riverdal e had already fittedthe
Peck machine with a light curtain and a funnel device, which, with
adj ustnrents, woul d sati sfy the machi ne guard requi renent. R verdale
argues that the funnel devi ce poses a greater hazard t han t he unguar ded
machi ne. The ALJ specifically foundincredible Riverdal e’ s evi dence
t hat t he funnel was dangerous. Nel son Barnes, the OSHA assi stant area
director, testified at the hearing that he had extensive experiencein
machi ne guard safety. Barnes testified that the funnel devi ce woul d
m nimze or elimnate the danger fromthe Peck machine’'srollers. He
was exam ned at | engt h about the possibility that workers’ hands coul d
be trapped inthe funnel guarditself, and he st eadfastly maintai ned
that it was nore |likely that the workers’ hands woul d be ej ected from
t he funnel, rather than bei ng mashed against it. This was substanti al
evi dence t o support the ALJ' s concl usi on that the funnel guard was a
f easi bl e neans of conpliance with the regul ati on.

Even i f the funnel guard, which Riverdaleinstalledonits
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owninitiative, were dangerous, it was still Riverdale’ s burdento
prove t he absence of alternative neans of protecting the enpl oyees.

See PBR_1Inc. v. Secretary of Labor, 643 F. 2d 890, 895 (1st Cir. 1981).

The ALJ found that the light curtain was a feasible alternative.
Ri ver dal e does not argue that the | ight curtain does not work or that
it creates a hazardinits ownright, but only that it increases wear
and tear on conponents of the machine. Riverdale s CEOQ, James M
Knott, who desi gned t he Peck machine, said that the light curtain
"wor ks. " The ALJ had before hi msubstanti al evi dence that R verdal e
did not carry its burden of proof on its defenses.

Finally, Riverdal e contends t hat t he Bebedel i s acci dent was
caused by the m sconduct of Bebedelis hinmself, who was guilty of
t al ki ng and not handl i ng t he panel properly. Accordingto Riverdal e,
Bebedel i s shoul d have | et go of t he panel as soon as it caught inthe
rollers. Riverdal e contends Bebedel i s caused t he acci dent by hol di ng
on to the panel and letting his fingers gothroughthe holesinthe
mesh. The ALJ found that nost of the enpl oyees who used t he Peck
machi ne kept their hands on t he panel s after the panel s had caught in
therollers, because they were correcting the angl e at whi ch t he bowed
panel s were entering the machine. If the enpl oyees were routinely
pr essi ng on t he panel s as the panel s fed t hrough t he machi ne, the ot her
enpl oyees were i n danger of having their fingers caught inthe nmesh as

Bebedel i s did. Thi s nanner of handling t he panel s was not i sol at ed and
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unpr event abl e m sconduct. The ALJ al so found t hat Bebedel i s was wel | -
known for talking while he worked, and Riverdale had failed to
di sci pline himeffectively to prevent this conduct. There was evi dence
that Ri verdal e had not done all it couldto elimnate the enpl oyee

conduct towhichit attributes the acci dent. See Secretary of Labor v.

Fal con Steel Co., Nos. 89-2883 & 89-3444, 1993 W. 155690, at *18-20

(OS.HRC April 27, 1993). These findings are supported by
substantial evidence.

We have consi dered Ri verdal e s vari ous ot her argunents and
concl ude there are no neritorious grounds for review. Accordingly, we
deny the petition for review

Deni ed._
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