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Per Curiam We affirmthe judgnent substantially

for the reasons set forth in the district court's Decenber
6, 2000 order of dismssal, adding only the follow ng
conment s. In an effort to avoid the statute-of-limtations

bar, plaintiff for the first tinme on appeal invokes Mass.

Gen. Laws ch. 260, § 32. That provision permts the
refiling, within one year, of a duly comenced action that
was di sm ssed "for any matter of form" It is a renedial

nmeasure "declar[ing] that where the plaintiff has been
defeated by some matter not affecting the nmerits, sone
defect or informality, which he can renedy or avoid by a new
process, the statute [of |limtations] shall not prevent him

fromdoing so." Coffin v. Cottle, 33 Mass. (16 Pick.) 383,

386 (1835) (describing predecessor statute).

We find this statute i napplicable here for at | east
three reasons. First, the district court dismssed
plaintiff's initial action in part because he had filed no
opposition to defendants' notions to dism ss. That is not

a "matter of form" See, e.q., Cumm ng v. Jacobs, 130 Mass.

419, 421 (1881) (holding that dismssal for failure to
prosecute did not so qualify, and noting that predecessor

statute "was not intended to encourage default or negligence
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in the prosecution or conduct of a suit"); King v. Bradl ees

Inc., 1991 W 204342, at *2 (Mass. App. Div. 1991)
(concludi ng that dism ssal because of counsel's failure to
appear at pretrial conference was not matter of form; see

al so Loonmer v. Dionne, 338 Mass. 348, 352 (1959) (noting, in

course of finding statute applicable, that there was "no
default or other neglect in the prosecution ... as in
Cunmi ng") .

Second, the dism ssal in the first action was al so
based in part on plaintiff's failure to state a claim That

was an adj udication on the nmerits, as to which "principles

of res judicata apply and [ch. 260, 8 32] ... has no
pertinence." Liberace v. Conway, 31 Mass. App. Ct. 40, 45
(1991).1

Finally, plaintiff's second suit was not filed
"within one year after the dismssal” of his first suit, as
the statute requires. W need not deci de whether, in a case
where an appeal has been pursued, that period ordinarily

begins to run at the tine the |lower court acts or at the

1 There is no suggestion that the district court declined
to exerci se suppl enental jurisdiction over any pendant state | aw
clainms--a type of dism ssal that is deemed a "matter of form"
See, e.q., Liberace, 31 Mass. App. Ct. at 42-45. Plaintiff's
first conplaint did not purport to contain any such clainms. And
the court's dismssal, in any event, was with prejudice across
t he board.
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time the appellate court does so. Here, plaintiff filed no
timely notice of appeal in his first suit and no tinely
notion to extend the tinme for appeal. The one-year period
t hus commenced, at the | atest, on the date the appeal period
expired and the judgnent becane final--well over one year
before his second action was fil ed.

Affirmed. See Loc. R 27(c).




