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March 28, 2002

LI PEZ, Circuit Judge. This case requires us to decide

whet her a deci si on rendered by t he Nati onal Labor Rel ati ons Board ( NLRB
or Board) after aremand froma deci sion of this court i s consistent
with that deci sion. Goodl ess El ectric Conpany (Goodl ess) was first
accused of unfair | abor practicesin 1994 whenit refusedto recognize
a uni on for collective bargai ni ng purposes. An adm nistrative | aw
j udge exoner at ed Goodl ess, but the Board reversed hi s deci sion. W
reversed the Board, ruled that the Board's precedents required a
findinginfavor of Goodl ess, and renmanded t he case to t he Board f or
proceedi ngs consi stent with that decision. M sinterpreting that
deci sion and its mandate, the NLRB once agai n deci ded on remand t hat
Goodl ess had violated the law. W again reverse.
l.

Bef ore begi nning the discussion, we nust establish a
shorthand notati on for three of the four decisions that have previously
addressed this case. An adm nistrative |l awjudge deci ded in favor of
Coodl ess El ectric Conpany, concl uding that it had not engaged i nunfair

| abor practices. The NLRB reversed this decision in Goodless |I.

Goodl ess Elec. Co., Inc., 321 NLRB 64 (1996) ( Goodl ess I).! W reversed

The deci sion of the adm nistrativelawjudgeis reported as an
appendi x to Goodless |, 321 NLRB at 70-92.
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t he Board i n Goodl ess 11, and renanded t he case for "proceedings in

accordancewith this opinion.” NLRBv. Goodless Elec. Co., 124 F. 3d

322, 331 (1st Gr. 1997) ( Goodless I11). Upon remand, the NLRB agai n

deci ded agai nst Goodl ess in Goodl ess |11, the deci sion under review.

Goodl ess Elec. Co., Inc. (Suppl emental Decision and Order), 332 NLRB

No. 96, 2000 WL 1675503 at *1 (2000) (G&oodless 111).

A. Legal Background

A uni on nmust usual | y denonstrate nmgjority support anbng an
enpl oyer's enployees in order to enter a collective bargaining
agreenent with an enpl oyer. However, inthe constructionindustry, the
short-termnature of the enpl oynent and t he contractor's need for
predi ctabl e costs and a steady supply of skilled | abor makes such
arrangenents i npractical. Thus, "[c]ollective bargaini ng agreenents in
t he construction industry are commonl y negoti at ed bef ore t he enpl oyees
are hired because enpl oyers must be ableto fix | abor costs to make
bi ds, and have a supply of skilled craftsnenready for quick referral .”

Ti not hy Vol k, Prehire Agreenents inthe Gonstruction Industry, 9 J.L.

& Com 243, 245 (1989). 1In response to this industry practice,
Congr ess passed Section 8(f) of the Nati onal Labor Rel ations Act in
1959. 29 U.S.C. 8§ 158(f). This portion of the Act provi ded t hat
construction industry enpl oyers nay recogni ze uni ons prospecti vely.
Id. Specifically, Section 8(f) provides:

It shall not be an unfair |abor practice . . . for an
enpl oyer engaged primarily inthe buil ding and construction
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i ndustry t o make an agr eenent coveri ng enpl oyees engaged .

. inthe building and constructionindustry with al abor
or gani zati on of whi ch bui |l di ng and construction enpl oyees
are nenbers . . . because (1) the mpjority status of such
| abor organi zati on has not been established. . . or (2)
such agreenent requires as a condition of enpl oynent,
menbership in such | abor organization .

As we expl ained in Goodless |1, "[u] nder Section 8(f), a

construction industry enpl oyer may enter intoarelationshipwitha
uni on wher eby t he uni on bar gai ns on behal f of t he enpl oyer's enpl oyees

prior to a showi ng that the union has garnered the support of a

maj ority of the enpl oyees.” Goodless I, 124 F. 3d at 323. A Section
8(f) enployer-union relationship is known as a "prerecognition
agreement; " the enpl oyer does not formal |y recogni ze t he uni on, but
only agrees to bargainwithit for alimted period of tine. The union
may obtai n nore permanent coll ective bargaining rights if it can
convert the Section 8(f) relationshipintoa Section9(a) rel ati onshi p.
Section 9(a) provides for a traditional collective bargaining
agreenment, whereby
[r]epresentatives desi gnated or sel ected for the purposes of
col l ective bargaining by the najority of the enpl oyeesina
unit appropriate for such purposes, shall be the excl usive
representatives of all the enpl oyees in such unit for the
pur poses of coll ective bargaininginrespect torates of
pay, wages, hours of enpl oyment, or other conditions of
enpl oynent
29 U.S.C. 8 159(a). "Under Section 9(a), once a uni on has becone t he

representative of a mpjority of the enployees in an appropriate
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bargai ning unit, the enployer isrequiredto bargainw th the union as
t he enpl oyees' bargai ning representative.” Goodless 11, 124 F. 3d at
324.

Uni ons are often eager to convert a Section 8(f) rel ationship
into a nmore permanent Section 9(a) relationship. The precise
requirenents for converting a Section 8(f) into a Section 9(a)
rel ati onshi p have been delineated in many NLRB precedents:

The NLRB has hel d t hat Section 8(f) status may change to
Section 9(a) status by virtue of either a Board-certified
el ection or as the result of the enployer's voluntary
recognition of the union as the mpjority collective
bargai ni ng agent. Voluntary recognition requires the
uni on's unequi vocal demand for, and the enployer's
unequi vocal grant of, voluntary recognition as the
enpl oyees' col | ecti ve bargai ni ng representati ve based onthe
uni on's cont enporaneous showi ng of majority enployee
support.

ld. (citing Janes Julian, Inc., 310 NLRB 1247, 1252 (1993)). Thi s case

concerns a di sput e over whet her Goodl ess vol untarily recogni zed Local
No. 7 of the International Brotherhood of Electrical Wirkers (the
Uni on) .
B. Factual Background

The background facts of the case are essenti al |l y undi sput ed.

They have been summari zed i n Goodl ess 11, 124 F. 3d at 323-27, and are

devel oped at length in the findings of fact appended to the NLRB

admni strative | awjudge' s original decisioninthe case. See Goodl ess

I, 321 NLRB at 70-92. We review only their basic outline here.



Goodl ess and the Union established a Section 8(f)
relationshipin 1988, fromwhich either Goodl ess or the Union coul d
wi t hdr aw upon gi vi ng 150 days notice. By 1990, the econony in the
region began to falter and Goodl ess sought relief from certain
provi sions of the agreenent inorder to keep its business conpetitive.
I n June, 1992, Goodl ess indicated to the Unionthat "any rel ati onship
bet ween Goodl ess and the Uni on woul d expire as of June 30, 1993."

The next nonth, the Union threatened to cut off "target
noney" to Goodless if it failedtosigna"letter of assent” affirmng
its Section 8(f) relationship.? The letter includedthe follow ng
| anguage:

The Enmpl oyer agrees that if a majority of its enployees

aut horize the Local Unionto represent themincollective

bar gai ni ng, t he Enpl oyer wi Il recogni ze t he Local Uni on as

the NLRA [National Labor Relations Act] Section 9(a)

col |l ective bargai ni ng agent for all enpl oyees perform ng

el ectrical constructionwork withinthe jurisdictionof the

Local Union on all present and future jobsites.

Leon Goodl ess signed the | etter on behal f of Goodl ess on July 15, 1992.

Al nost a year | ater, Goodl ess and t he Uni on di scussed t he
possi bility of extendi ng Goodl ess's Section 8(f) relationshipwththe
uni on beyond the original June 30, 1993 term nation date. When

negoti ations stalled, the Union's busi ness agent, Dougl as Bodnan, hel d

2 "Target noney was financial assistance provided by the
Union to aid union enployers in conpetition with non-union
el ectrical contractors.”™ Goodless 11, 124 F.3d at 325 n. 4.
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a neeting of all Goodl ess enpl oyees. He encouraged themto "sign
aut hori zation cards as evidence of their desire for continued
representation,” and all did so. The cards stated:

| authorize Local Union No. 7 of the International
Brot herhood of Electrical Wrkers to represent ne in
col l ective bargainingwith nmy present and future enpl oyers
on all present and future jobsiteswithinthe jurisdiction
of the Union. This authorizationis non-expiring, binding
and validuntil suchtinme as | submt awittenrevocation.

&oodless 11, 124 F. 3d at 325. Bodman presented t he cards at Goodl ess' s

next meeting with Uni onrepresentatives on June 25, 1993. Although
Leon Goodl ess reacted angrily to the presentation of the cards, he
| at er consented to a si x- nont h ext ensi on of bargai ni ng with the Uni on,
agreeing to continue the 8(f) relationship fromJuly 1, 1993, to
Decenber 31, 1993.

At the end of 1993, Goodless againindicatedits desireto
termnateitsrelationshipwththe Union. The Union responded (via
|l etter) on Decenber 21, 1993, claimngthat theletter of assent signed
on July 15, 1992, bound Goodl ess to recognize the Union as the
excl usi ve bargaining agent if anmgjority of its enpl oyees authori zed
the Union to represent themin collective bargaining. The Union
cl ai ned t o have denpnstrated majority support at the June 25, 1993,
nmeeting, and therefore all eged t hat Goodl ess coul d nei t her repudi ate
its collective bargainingrelationshipwththe Union nor negoti ate

directly with its enpl oyees.



Coodl ess ignored the | etter and ceased recogni zi ng t he Uni on
for coll ective bargai ni ng purposes as of January 1, 1994. Contendi ng
t hat it had achi eved Section 9(a) status, the Uni on conplainedtothe
NLRB t hat Goodl ess had engaged in unfair |abor practices.?

As noted, the Adm ni strative LawJudge who first heard the

caseruledinfavor of Goodl ess. See Goodless |, 321 NLRB at 91-92.

| n Goodl ess |, the Board reversed t hat deci si on and deci ded t hat t he

Uni on becane t he Secti on 9(a) bargai ning representative of Goodl ess's
enpl oyees when it presented the signed cards to Leon Goodl ess. 1In

Goodl ess |11, we reversed t he Board and found t hat Goodl ess was not

guilty of any unfair | abor practices. W renmanded the case to the

Board for proceedi ngs consistent withGoodless I1. Inthe decision

under revi ew, Goodless Il1l, the Board agai n found t hat Goodl ess had

comm tted unfair |abor practices.

I n deci di ng whet her our decisioninGodless Il permttedthe

Board' s decisionin Goodless I, we first explainbriefly the |l awof

3 Specifically, the Union charged t hat Goodl ess vi ol ated two

sections  of the National Labor Rel ations Act. See
29 U S.C. 8§ 158(a)(5) (providing that "It shall be an unfair
| abor practice for an enployer . . . to refuse to bargain

collectively with the representatives of his enployees . . .
I 29 U S.C. 8 158(a)(3) (providing that "It shall be an
unfair | abor practice for an enployer . . . by discrimnationin
regard to hire or tenure of enploynent or any term or condition
of enpl oynment to encourage or di scourage nmenbership in any | abor
organi zation . . . .").
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t he case doctrine. W next summari ze the |l awof this case as set forth

inGoodless 1. Wethen explainthe Board' s fl awed under st andi ng of

that law in Goodless 111.

A. The Law of the Case

The doctrine of the | awof the case "posits that when a court
deci des upon a rul e of | aw, that deci si on shoul d conti nue to govern t he
sane i ssues in subsequent stages in the sane case." Ari zona v.

California, 460 U.S. 605, 618 (1983). This rule of practice pronotes

finality and judicial efficiency by "protecting agai nst the agitation

of settledissues." Christiansonv. Colt | ndus. perating Corp., 486

U.S. 800, 816 (1988) (quoting 1B J. Moore, J. Lucas & T. Currier,

Moore's Federal Practice 1 0.404[1] at 118 (1984)). Wien an appel | ate

opi nion cl early addresses a disputedissue, it "instructs aninferior

[tribunal] toconmply wth[this decision] onremand.” Field v. Mans,

157 F. 3d 35, 40 (1st CGr. 1998). An appellate court's mandate controls
all issues that "'were actual | y consi dered and deci ded by t he appel | ate
court, or as were necessarily inferred fromthe disposition on

appeal ."" Cohen v. Brown Univ., 101 F. 3d 155, 188 (1st Cir. 1996)

(quoting Commercial Unionlns. Co. v. WAl brook I ns. Co., 41 F. 3d 764,

770 (1st Cir. 1994)).



Al t hough t he Board adheres to a pol i cy of nonacqui escence*inits
application of decisions of the courts of appeal s, it recognizes as it
nmust that it cannot ignorethelawof the case doctrine. Indeed, in

&oodless |11, the Board said that, "[h]aving accepted the court's

remand, we are bound by the | awof the case establishedinthe court's

opinion." Goodless I11, 332 NLRB No. 96, 2000 W. 1675503, at *4.

B. The Law of This Case

I nreversing the Admnistrati ve LawJudge' s fi ndi ng that Goodl ess
had commi tted no unfair | abor practices, the Board deci ded t hat t he
Uni on becane t he Secti on 9(a) bargai ning representative of Goodl ess's
enpl oyees when it presented the signed cards to Leon Goodl ess on June
25, 1993. Finding that "the letter of assent [signed by Leon Goodl ess

on July 15, 1992] constituted, for the remainder of itsterm both a

4 Nonacqui escence refers to the "selective refusal of
adm ni strative agencies to conduct their internal proceedings
consistently with adverse rulings of the courts of appeals." Sanuel
Estreicher & Richard L. Revesz, Nonacquiescence by Federal
Adm nistrative Agencies, 98 Yale L.J. 679, 681 (1989). The Nati onal
Labor Rel ati ons Board, "nore than nost [ agenci es], has openly asserted
the authority to decline to acquiesce.” 1d. at 706. The Board is
conmttedto pressingits own viewof thelawuntil the Boarditself or
t he Suprene Court overrulesit; it clainsthat pi eceneal acceptance of
particular circuits' interpretations of thelawwould frustrateits
devel opnent of a national | abor policy. 1d. at 706 (citing | nsurance
Agents' Int'l Union, 119 NL.R B. 768, 773 (1957)). However, the Board
does "acqui esce[] to [an appel | ate court's] treatnment of a particul ar
case on remand." 1d. at 706 n. 148.
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conti nui ng request by the Union for 9(a) recognition and a conti nui ng,
enf orceabl e prom se by [ Goodl ess] to grant voluntary recognition on

t hat basis if the Uni on denonstrated najority support,” Goodless |,

321 NLRB at 66, t he Board concl uded t hat t he Uni on had denonstr at ed
maj ority support cont enporaneously wi th Goodl ess' s recogni ti on because
the letter signal ed Goodl ess's continuing w |lingness torecognizethe
Uni on whenever it had majority support anong Goodl ess' s workers. The
Board ordered Goodl ess to recogni ze the Union and to take several
remedi al measures.

On appeal, we determ ned "that the NLRB m sapplied its own

precedent." oodless Il, 124 F. 3d at 327. W found that "Board case

law . . . has set forth only two neans by which a uni on may obtain
Section 9(a) status duringthe course of a Section 8(f) rel ationship:
(1) through a Board-certifiedelection, or (2) through the enployer's
vol untary grant of recognition” in accordance with the standards

enunci ated in cases such as J & RTile, Inc., 291 NLRB 1034, 1036

(1988), and Gol den Wst El ectric, 307 NLRB 1494, 1495 (1992). Goodl ess

Il, 124 F. 3d at 328-29. We expl ained that the Board's decisionto
treat the July, 1992 | etter of assent as an open offer to grant Secti on
9(a) recognition was an unwarranted attenpt to rely on techni cal
principles of contract law to supplant the requirenment "that

recogni tion be based on acont enpor aneous show ng of najority support.”

ld. at 330.
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Thus, in Godless Il we held that "Goodl ess did not viol ate

Section 8(a)(5)" inrefusingtorecognizetheunion. 1d. at 331. W
announced that "afindinginfavor of Goodlessisrequired."” |d., at
330. W endedthe opinionwiththe foll ow ng order: "For the foregoi ng

reasons, we reverse andrenmand to t he Nati onal Labor Rel ati ons Board

for proceedings in accordance with this opinion.” 1d. at 331.

C. The Board's Decision on Remand (Goodless 111)

On remand, the Board agai n found t hat Goodl ess had engaged i n
unfair | abor practices. The Board asserted that "a uni on's performance
of thevalidmjoritarianconditions specifiedinaprospective 9(a)
recognitionclause. . . is, ineffect, athirdoption, inadditionto
the 'two option[s]' that thecourt identifiedas the only avail able

options for achieving 9(a) status.” Goodless 111, 332 NLRB No. 96,

2000 W 1675503 at *7 (quoting&oodless 11, 124 F. 3d at 330). Al though

t he Board acknow edged that "the Board's construction industry
precedent at thetine of the events at i ssue nade no express provi sion
for agreenents | i ke the one containedinthe parties' 1992 |l etter of
assent, " ld. at *5, the Board supportedits third option by di scussing
precedents from"outsi de the constructionindustry” which upheldthe
validity of prospective recognition agreenents. 1d. at *5-*6
(di scussi ng Snow & Sons, 134 NLRB 709 (1961); Kroger Co., 219 NLRB 388,

389 (1975)).
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Despite the Board's reliance on these ot her precedents, the

Board's reasoning in Goodless | and Goodless |11 is structurally

identical: in both decisions, the Board focused on the |egal
significance of theletter of assent that Goodl ess signed on July 15,
1992. odless | heldthat theletter constituted a standing offer to
recogni ze t he uni on because of basic contract | awprinci pl es; Godl ess
LIl statedthat theletter was equival ent to a "prospective recognition

agreenent” uphel d by the Board i n settings outsidethe construction

i ndustry, id. at *6. Both decisions are at odds withGoodless I1's

central holding: "Voluntary recognition requires the union's
unequi vocal demand for, and the enpl oyer's unequi vocal grant of,
voluntary recognition as the enployees' collective bargaining
representati ve based on t he uni on' s cont enpor aneous showi ng of majority

enpl oyee support."” See Goodless |1, 124 F. 3d at 324 (citing Janes

Julian, Inc. v. NLRB, 310 NLRB 1247, 1252 (1993)).

Havi ng acknow edged that it nust conply with the | awof the case,
the Board had to explain why its "freedom of action on renmand,"

Goodl ess 111, 332 NLRB No. 96, 2000 W. 1675503 at *4, permttedit to

reach the same result for different reasons. That expl anati on began

with the Board's assertion that we m sapprehended i nGoodl ess 11 the

true significance of the Board's precedents:

Board precedent, if readliterally, as the court did, appearedto
require that a union's demand for 9(a) recognition, the enpl oyer's
agreenment to recogni ze the union, and the uni on's show ng of
maj ority status nust all be sinmultaneous.
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Id. at *4 (citingGoodless |1, 124 F. 3d at 328-29). To di sabuse us of
thisliteral reading, the Boardsaidthat it couldclarify onrenmand
the true scope of its precedents because "t he court stated [inGoodl ess
Il] that it coul d not accept the Board's departure fromprecedent 'in
t he absence of sone cogent expl anati on, an expl anati on t hat has not

been forthcomng,'" id. at *7 (quoting Goodless I, 124 F. 3d at 330-

31). The Board took this |language as aninvitationtoreinstateits
earlier ruling on remand, provided that it devel oped a "cogent
expl anation"” for its decision.

As further support for its freedomof acti on on remand, the Board

not ed t hat Goodl ess || cited Shaw s Supernarkets, I nc. v. NLRB, 884

F.2d 34 (1st Cir. 1989), "a case in which the court, as here, al so
remanded and in which the Board clearly was not foreclosed from
reaffirmngits prior decisionprovidedit adequately expl ai ned why it

was departing fromprecedent." Goodless 111, 332 NLRB No. 96, 2000 WL

1675503, at *8 (citingShaw s Supermarkets, Inc., 303 NLRB 382 (1991)

(onremand)).® Finally, the Board parsed t he | anguage of our order at

the end of Goodl ess 11, where we wrote: "For the foregoi ng reasons, we

5 For purposes of this opinion, the Shaw s cases w Il be
referred to as follows:

Shaw s |I: Original NLRB deci sion.

Shaw s 11: Qur decision vacating Shaw s 1 and remanding it
back to the NLRB for reconsideration (Shaw s Supermarkets, lnc.
v. NLRB, 884 F.2d 34, 35 (1st Cir. 1989)).

Shaw s I1l: Decision of the NLRB on remand (Shaw s
Supermarkets. Inc., 303 NLRB 382 (1991) (Supplenental Decision
and Order)).
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reverse and remand to the National Labor Relations Board for
proceedi ngs i n accordance with this opinion. Coststorespondent.”

&oodl ess Il, 124 F. 3d at 331 (enphasisinoriginal). Inthe Board's

view, "[i]f thecourt'sintent were nerely to vacate the Board's prior
Order and to di sm ss the conpl ai nt, there woul d have been no need to

remand the case." Goodless 111, 332 NLRB at *7.

Ot her than a prohibition against saying that it was right in

Goodless | for all of the reasons di sapproved by us inGoodless 11, the

Boar d concl uded t hat there was no | awof the case that constrainedits
freedomof actiononremand. It couldsinplyreaffirmtheresult with
adifferent rationale that met the "cogent expl anati on" standard.
Addressing the three reasons cited by the Board for its authorityto
reaffirmits finding of unfair | abor practi ces by Goodl ess, we expl ain

why t he Board' s readi ng of our deci sioninQodless |l isindefensible.

1. The Shaw s Litigation

In Shaw s |, the Board found that Shaw s Supernarkets had
committed unfair | abor practices. W vacated that deci sion inShaw s
ILl, finding that the Board's precedents "dictate aresult in Shaw s
favor" since Shaw s conduct "lies tucked well w thinthe boundary of
thelawful." Shaw s Il, 884 F.2d at 36, 41. Onrenmand, we pernitted
the Board "to nodi fy or changeitsrule; to depart from or to keep

within, prior precedent, as long as it focuses upon the i ssue and
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expl ai ns why change i s reasonable.” Shaw s 11, 884 F. 2d at 41. The
Board saw no need to change its | aw

We respectfully declinethecourt'sinvitationto change extant
Board | aw. For, with due respect tothe court, we continueto
bel i eve that, under that | aw, conduct |i ke that invol ved herein
i s unl awful . However, giventhe |lawof this case, we shall di sm ss
t he conpl ai nt.

Shaw s 111, 303 NLRB at 382; see also, e.q., Canvac Int'l, Inc., 302

NLRB 652, 653 (1991) ("Having acceptedthe Sixth Circuit's remand as
| aw of the case, we are bound by the Court'srationaleas it appliesto

t hi s proceedi ng, and we cannot overl ook t he specifics of the court's

directive."); Menorial Hosp. of Roxborough, 231 NLRB 419 (1977)
(statingthat "we recogni ze our acceptance of the court's deci sion on
remand as bi ndi ng on us for the purpose of decidingthis case"). In
ot her words, the Board recognized inShaw s 111 that the one optionit
di d not have on remand was decl ari ng Shaw s conduct unl awf ul under
extant | awafter we had deci ded ot herwi se. That recognition el uded t he

Board in Goodless 111.°8

2. The Remand

6 The Board argues on appeal that Shaw s Il also gave it the
option of conceding, with an adequate explanation, that it was
departing from precedent in finding Shaw s conduct an unfair
| abor practice, and then reaffirmng its prior decision.

Whet her that is an accurate reading of Shaw s 11 is irrelevant
her e. In this case, the Board insists that it did not depart
from precedent on remand. Instead, it insists that it only

clarified extant | aw.
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| n our order at the end of Goodless |1, we did not sinply remand
to the Board. We reversed and remanded. Al though we are not
suggesting that the word "reversed" has been used incourt orders with
unvaryi ng nmeani ng, we deemit significant here that the word "reverse"
is definedto mean, inter alia, "toalter tothe oppositein character

or tendency; change conpl etely."” RandomHouse Webst er's Unabri dged

Dictionary 1647 (2d ed., 1997). The oppositeresult isafindingin

favor of Goodl ess, not anot her finding against it ondifferent grounds.
By contrast, we did not use inour order the word "vacate," whi ch neans
"torender i noperative; deprive of validity; void; annul." 1d. at
2100. An order to vacate only wi pes the sl ate cl ean, | eavi ng t he next
out conme uncertain, absent other direction. Weleft nouncertainty
about the proper outcone here.

Mor eover, we reversed and renmanded to t he Board "f or proceedi ngs

inaccordancewththis opinion.” Goodless |Il, 124 F. 3d at 331. In

t hat opi ni on, we concluded that "[u] nder the plainternms" of Board
precedents, "afindinginfavor of Goodlessisrequired."” [d. at 330.
W added t hat " Goodl ess di d not viol ate Section 8(a)(5) by repudiating
t hat rel ati onshipor by unilaterally changing the terns and conditi ons
of enpl oynent under the circunstances of this appeal.” 1d. Further
pr oceedi ngs before the Board t hat contravene these explicit holdingsin
favor of Goodl ess are hardly "in accordance with [our] opinion” in

Goodl ess 11.
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I f that is so, the Board says, why bother to remand to us i f we

coul d only di sm ss the conpl ai nt agai nst Goodl ess? Goodless 111, 332

NLRB No. 96, 2000 W. 1675503, at *7. There are at | east two answers,
bot h of which refl ect respect for Board procedures. If there were
ancillary i ssues before the Board that needed to be addressed in
conjunctionw th the di sm ssal of the conplaint, the remand woul d have
gi ven t he Board t he opportunity to address them Furthernore, our

deci sionin Goodless 11 gave the Board t he opportunity onremand to

di sm ss t he cl ai magai nst Goodl ess whi | e announci ng t hat, henceforth,
its newconstruction of the contenporaneity requirenment woul d govern

this area of | abor | aw. See NLRBv. Maj estic Weavi ng Co., 355 F. 2d

854, 859 (2d Cir. 1966) (permtting the Board, "after appropriate

proceedings, [to] . . . fashion for prospective applicationa principle

al ong t he general |ines of that adopted here"). However, the Board

coul d not reverse our holding inGoodless Il by declaring that we had

m sappr ehended Board precedent and then reassertingits unfair | abor
practices finding agai nst Goodl ess.
3. "Sonme Cogent Expl anation”

After concluding in Goodless Il that "a finding in favor of

Goodl ess isrequired,” we added that "[w] e cannot accept the Board's
departure fromits own precedent inthis caseinthe absence of sone
cogent expl anati on, an expl anati on t hat has not been forthcom ng."

&oodless |1, 124 F.3d at 330-31. Read literally in a spirit of
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nonacqui escence, and i sol ated fromthe rest of the text, this |anguage
m ght enbol den the Boardto find aninvitation for a cogent explanation
t hat woul d make t he fi ndi ng agai nst Goodl ess acceptable to us. Read
fairly with fidelity to the principles of the |aw of the case

recogni zed by the Board in Shaw s |11, this | anguage precl uded an

unfair | abor practices findi ng agai nst Goodl ess on t he basi s of extant

| aw.

[11. Concl usion

Initseffort tofind "freedomof action on renand, " Goodl ess |1,

332 NLRB No. 96, 2000 W. 1675503, at *4, the Board focused on i sol at ed

| anguage fromGoodl ess Il tojustifyits renewed unfair | abor practice

findi ngs agai nst Goodl ess. In fact, the Board has chosento i gnore our

earlier ruling and disregard the | awof the case. Goodless || stated

unequi vocally that "a finding in favor of Goodl ess is required."”

Goodless 11, 124 F.3d at 330. We reversed Goodless 1, further

confirm ng that conclusion. W now reverse Goodless Ill, with an

explicit instruction that the Board dism ss the charges agai nst
Goodl ess.

So ordered. Costs to respondent.
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