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HOWARD, Circuit Judge. In this case, we consider whet her

the district court correctly entered summary judgnent dism ssing
Harvey Wlinetz's fraud-related clains against Berkshire Life
| nsurance Conpany on statute of limtations grounds. Because we
conclude that the date on which Wlinetz |earned or should have
| earned of his clainms against Berkshire presents a jury question,
we vacate and remand for further proceedings.

I. Background

This case concerns a vanishing premum |ife insurance
policy that Wl inetz purchased fromBerkshire. This type of policy
provi des that the insured pays the insurer a certain nunber of
prem uns before the policy becones self-funding. The policy is
mar ket ed on t he prem se t hat enough cash value wi Il accunul ate over
alimted period so that, on a fixed date, future premuns wll be
pai d by the policy's accunul ated val ue rather than by the insured.
The speed wi th which the cash val ue i ncreases depends on prevailing
interest rates and the success of the insurer's investnments. High
interest rates and successful investnents result in the policy
becom ng self-funding at an earlier date.

In 1987, Wlinetz contacted Richard Lewis, a Berkshire
agent, to discuss purchasing life insurance. Lewi s encour aged
Wlinetz to purchase a vanishing premumpolicy with a $3 mllion
death benefit. Lews explained to Wlinetz that, after paying

fourteen yearly prem uns of $20, 000, the policy would becone self-
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f undi ng. As part of his presentation, Lewis showed Wlinetz an
illustration (the "original illustration”) confirmng that, based
on current performance and expected interest rates and dividends,
the policy would becone self-funding after fourteen years. In
addition to this projection, the original illustration contained a
di scl ai mer whi ch stated:

Dividends and, if applicable, interest rates

and di vidend purchases are neither estinated

nor guar anteed but are based on current scal es

. Di vi dends are dependent on investnent

earnings, nortality experience and expenses.

The current dividend scale is interest

sensitive which neans significant changes in

interest rates may affect future earnings.

Thus, the original illustration disclosed to Wlinetz that the
fourteen-year prem um prom se was based, in part, on predictions
about future events and therefore not guaranteed.

On Decenber 2, 1987, Wlinetz signed the policy
application. Berkshire mailed Wolinetz his policy in the fall of
1988. The policy stated that prem unms could be payable for life;
nowhere did the policy guarantee a dividend or interest rate.

Begi nning in 1991, Wl inetz received annual reports from
Berkshire indicating that his policy was underperformn ng. Each
report announced a reduction in Berkshire's dividends. These
reports al so provi ded reasons for the poor performnce grounded in
changes in the econom c environnment. For exanple, the 1991 report

stated, “[Most, if not all, mjor insurance conpanies in the

United States reduced their dividends during 1991, Berkshire anong
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t hem And with good reason, primarily reflecting the | ower
earnings available in the marketplace, but also reflecting the
i mpact of new federal taxation of life insurers.” Simlarly, the
1993 report announced falling dividends because "[l]ow interest
rates have forced well-reputed nutual Iife insurance conpanies,
i ncludi ng Berkshire, to reduce their dividend scales.”

In addition to these annual reports, Wlinetz received
i ndi vi dual policy statenents showi ng | ower t han projected divi dends
during the 1991-1994 peri od. During this sanme period, Wlinetz
al so received cash value statenents showi ng |ower than expected
cash values for his policy. Finally, in 1992 and 1994, Wlinetz
received two formletters fromBerkshire's president stating that
vani shi ng prem um policyhol ders may be required to pay additiona
future prem uns because of falling dividends.

In May 1996, a broker from another insurer approached
Wlinetz to sell him nore life insurance. As part of his
di scussions with this agent, WlIinetz provided a copy of his
Berkshire policy, the woriginal illustration, and the other
materials that he had received from Berkshire. After review ng
these materials, the agent told Wlinetz that the Berkshire agent’s
prognosti cati ons about vani shing prem uns was incorrect and that
under current conditions, Wlinetz would have to pay an annual
prem um of $37,000 for nineteen years for the policy to becone

sel f-fundi ng.



In light of this information, on August 20, 1997,
Wl i netz sued Berkshire in the United States District Court for the
Southern District of New York. Wlinetz asserted several clains
agai nst Berkshire: fraud, fraudulent i nducenent, negl i gent
supervi sion, unjust enrichnent, inposition of a constructive trust,
breach of contract, breach of the covenant of good faith and fair
dealing, and violation of Mass. Gen. L. ch. 93A

Wl inetz's conplaint pled two theories of liability. His
contract clains all eged that Berkshire broke its guarantee that his
policy would becone self-funding after fourteen annual prem uns.
Wlinetz's tort and ch. 93A clains alleged that Berkshire used
fraudul ent information to produce the original illustration which
i nduced himto purchase the policy.

On Cctober 27, 1997, Wlinetz's case was transferred to
the District of Massachusetts. See 28 U.S.C. 8§ 1404(a). On
Oct ober 6, 1998, Wlinetz filed a First Anmended Conplaint and
Consol i dated C ass Action Conplaint, which Berkshire noved to
dismss. See Fed. R Cv. P. 12(b)(6). On May 25, 1999, the
district court dismssed the contract clains but permtted the tort
and ch. 93A clains to proceed. On June 22, 1999, the court ordered
that discovery be limted to "the statute of limtations issue.”
After prelimnary discovery, Berkshire noved for summary judgnent
on the ground that Wlinetz's clains were untinely. On Decenber

12, 2000, the district court granted Berkshire's notion and entered



judgment in its favor. Wlinetz appeal ed.

II. Standard of Review

W reviewthe district court's summary judgnent ruling de

novo. See Rosenberg v. Everett, 328 F.3d 12, 17 (1st G r. 2003).
We consider all evidence in the record and accord Wlinetz al
reasonabl e inferences supported by the evidence. Id W wll
affirmthe district court's ruling if "the pl eadi ngs, depositions,
answers to interrogatories, admssions on file, together wth
affidavits, if any, show that there is no genuine issue as to any
material fact and that [Berkshire] is entitled to judgnent as a
matter of law" Fed. R Civ. P. 56(c).
ITIT. Discussion

Before addressing the parties' argunents, we enphasize
the theory of liability at issue in this appeal. Wl inetz no
| onger pursues his contract clains which the district court
di sm ssed. As Wlinetz conceded at the sunmary judgnent argunent,
the only potentially viable clains arise fromhis contention that
the original illustration contained fraudulent data on which he

reasonably relied in purchasing his policy. See Cooper V.

Berkshire Life Ins. Co., 810 A 2d 1045, 1058-62 (Md. App. C. 2002)
(di stinguishing between "guaranteed prem unt clai mand "fraudul ent
illustration" claim. Thus, we focus only on whether Wlinetz's
fraudulent illustration clains are untinmely. The parties agree

t hat Massachusetts | aw governs the statute of limtations issue.
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Wl inetz has pled several common |law tort clainms which
are subject to a three-year limtations period. See Mass. Gen. L.
ch. 260, § 2a.! He has also pled a Mass. Gen. L. ch. 93A claim
which is subject to a four-year limtations period. See Mass. Cen.
L. ch. 93A § 9. Wlinetz filed suit on August 20, 1997.
CGenerally, thelimtations period begins when the plaintiff suffers

an injury, see Taygeta Corp. v. Varian Assocs., Inc., 763 N E. 2d

1053, 1063 (Mass. 2002), which woul d be Decenber 2, 1987, the date
on which Wlinetz purchased the policy from Berkshire. | f
Wl inetz's clainms accrued on this date, his suit would be untinely.
Wlinetz contends, however, t hat because his fraudul ent
illustration clai mwas i nherently unknowabl e when he purchased t he
policy, the discovery rule tolls the running of the limtations
period until My 1996, when the insurance broker reviewed his
Ber kshire policy and the acconpanying materi al s.

Massachusetts recogni zes a “discovery rule” that tolls
the running of the limtations period in certain circunstances.

See Franklin v. Albert, 411 N E. 2d 458, 463 (Mass. 1980); see al so

Int'l Mobiles Corp. v. Corroon & Black/Fairfield & Ellis, Inc., 560

! Berkshire argues that, because this suit involves the sale
of life insurance, a two-year limtations period applies. See
Mass. Gen. L. ch. 175, 8§ 181. This argunent was not raised bel ow
and cannot be debuted here. See Antel Corp. v. Int'l Executive
Sales, Inc., 170 F.3d 32, 35 (1st Cir. 1999). 1In any event, as
di scussed infra, because we cannot determne as a matter of |awthe
date on which Wlinetz's clains accrued, applying a two-year
statute of limtations would not change the result.
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N. E. 2d 122, 125-26 (Mass. App. C. 1990) (holding that discovery
rule applies in Mass. Gen. L. ch. 93A actions). Under this rule,
"a cause of action . . . does not accrue until the plaintiff knew,
or in the exercise of reasonabl e diligence should have known of the

factual basis for his cause of action." Patsos v. First Al bany

Corp., 741 N E. 2d 841, 846 (Mass. 2001). For a plaintiff to have
sufficient information to trigger the limtations period, he need
not know every fact required to prevail on his claim See Riley v.
Presnell, 565 N. E.2d 780, 784 (Mass. 1991). It is sufficient that
the plaintiff has enough information to suggest that he has

suffered an injury caused by the defendant's conduct. See Int'

Mobiles, 560 N E 2d at 124. Thus, if a plaintiff has information
suggesting an injury caused by the defendant, he is deened to be on

"inquiry notice" of his claim See Pagliuca v. Boston, 626 N. E.2d

625, 628 (Mass. App. C. 1994). Factual disputes concerning the
date on which the plaintiff knew or should have known of his
cause(s) of action are resolved by a jury. See Riley, 565 N E. 2d
at 787 ("[Where . . the plaintiff has clainmed a trial by jury, any
di sputed issues relative to the statute of limtations ought to be
decided by the jury.").

Infraud litigation over afailed investnent, aplaintiff
is under inquiry notice when he is aware of "sufficient storm
warnings to alert a reasonabl e person to the possibility that there

wer e either m sl eadi ng statenments or significant om ssions invol ved



in the sale" of the investnent. Kennedy v. Josephthal & Co., 814

F.2d 798, 802 (1st Cir. 1987). Such storm warnings nmnust be
sufficiently clear to alert the plaintiff to the possibility of
fraud but need not provide a "full exposition of the scam™ |[d.

Berkshire clains that Wl i netz received such "sufficient
storm warnings" outside the applicable limtations periods.
Specifically, Berkshire contends that the foll ow ng i nfornati on was
sufficient to place Wl inetz on inquiry notice of his fraudul ent
illustration claim (1) the policy and original illustration
disclainmers issued in 1987-1988; (2) the annual reports issued
bet ween 1991 and 1994; (3) the cash value and dividend statenents
i ssued between 1991 and 1994; and (4) the two formletters issued
in 1992 and 1994 stating that vanishing prem um policyhol ders may
have to pay additional prem uns. W do not agree that this
information is sufficient to resolve the statute of limtations
question as a matter of |aw.

Wien Wlinetz first discussed the policy with Lew s,
Lews told him based on the information provided in the original
illustration, that he would have to pay only fourteen years of
prem uns. However, this original illustration contained a
di sclai mer explaining that, if interest rates and divi dends di d not
neet expectations, a policyholder could have to pay additiona
prem uns. This message was reinforced by the policy |anguage

itself, which infornmed Wolinetz that prem uns coul d be payabl e for



life. Thus, on purchasing the policy, Wlinetz knew that the
fourteen-year prem umprom se was not guarant eed but was conti ngent
on future economc conditions. Nothing in these docunents
suggested to him however, that the original illustration based the
initial fourteen-year prem um promnmi se on fraudul ent data.?

The other notices nentioned by Berkshire only restated
what Wolinetz already knew-i.e., that the vanishing prem um
guar antee was dependent on future events. The annual reports for
1991, 1992, and 1993 announced declines in conpany dividends.
These reports provided reasons for the declines unrelated to the
data used to create the original illustration. The 1992 report
bl amed the decline on changes in federal tax law and the 1993
report blamed the decline on |ower than expected interest rates.
Simlarly, the cash value and annual dividend statenents inforned
Wlinetz that his policy was underperform ng, but they did not
suggest to himthat the poor performance was the result of false
initial information. The formletters fromBerkshire's president
al so did not blame the information in the original illustration for
the policy's poor results.

When Wolinetz purchased the policy from Berkshire, he

knew t hat policy dividends could decline. Berkshire's subsequent

2 Because the parties have not conducted discovery on the
merits, we assune at this stage the veracity of Wlinetz's
allegation that the woriginal illustration was prensed on
fraudul ent dat a.
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notices informed Wlinetz of only tw additional facts: (1)
di vi dends were in fact declining and (2) the decline was the result
of changes in the tax | aw and business climate. Thus, Berkshire's
notices, taken in total, informed Wilinetz only that his vani shing
prem um policy was underperform ng because of recent economc
devel opnents--a result he knew could occur wthout Berkshire
commtting fraud. Under Massachusetts |law, information provided to
an i nvestor showi ng that his investnment i s not nmeeting expectations
does not necessarily place the investor on notice of a potenti al

fraud cl ai magainst the seller. See Stolzoff v. Waste Sys. Int'l,

Inc., 792 N E 2d 1031, 1040 (Mass. App. C. 2003) ("Wile the
steady dip in stock price may well have rai sed sone red fl ags about
the conpany's vitality, stock prices falter for many non-fraudul ent
reasons, and it cannot be said as a matter of law that the
plaintiffs nmust have . . . reasonably drawn the concl usion that
they had been defrauded."). Therefore, we hold that the
information Wlinetz received showing that his policy was
underperformng was not sufficiently suggestive of fraud to

determ ne the date on which his clains agai nst Berkshire accrued.?

% Berkshire also contends that if Wlinetz had undertaken an
i nvestigation when he | earned that the prem umguarant ee was fal se,
he coul d have di scovered the alleged fraudulent illustration. W
are unpersuaded. Because the prem um prom se was not guarant eed,
a reasonable investor would not necessarily investigate fraud in
the original pronotional materials when he | earned that the prem um
prom se would not be net, especially where the insurer provided
other plausible reasons for the failure of the policy to neet
expect ati ons.
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See Taygeta Corp., 763 N. E. 2d at 1063 ("I n nost cases, the question

when a plaintiff knew or should have known of its cause of action
is one of fact that will be decided by the trier of fact.").*
Berkshire relies on our recent decision in In Re New

England Life Ins. Co. Sales Practices Lit., 346 F.3d 218 (1st Cr.

2003), for support. There we held that, under Kansas |aw, the
plaintiffs had sufficient notice of their clainms against the
insurer to trigger the Ilimtations period when they received
notification that they would have to pay prem uns beyond the
prom sed vanishing point. Id. at 221. This ~case is

di stingui shable from In Re New England on at |east two bases

First, Wil inetz never received notification fromBerkshire that he
woul d have to pay additional premuns. The only notice that he
received was a form letter stating that he may have to pay

additional future prem uns. Second, the In Re New Engl and deci si on

does not suggest that the plaintiffs received plausible
explanations for the decline in interest rates. ld. at 220-21.

Unli ke | n Re New Engl and, Berkshire told Whlinetz that the declines

were the result of changes in the tax |laws and business cli mate.

4 The parties argue extensively about the application of the
Massachusetts Appeal Court's opinion in Szymanski v. Boston Mt ual
Life Ins. Co., 778 NE2d 16 (Mass. App. C. 2002). Wi | e

certainly not contrary to the result we reach, it 1is not
particularly helpful to our analysis. Szymanksi considered a

statute of Iimtations question in a guaranteed prem umcase. The
guantum and sorts of information that would establish inquiry
notice in a guaranteed prem um case are different than what woul d
establish inquiry notice in a fraudulent illustration case.
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A jury could conclude that these plausible explanations for the
decl ines may have reasonably di ssuaded Wbl inetz frominvestigating

possi ble fraud by Berkshire. Cf. Rodriguez-Suris v. Mntesinos,

123 F.3d 10, 16 (1st Cir. 1997) ("If a plaintiff's suspicions that
she may have been the victimof a tort are assuaged by assurances
made by the person who caused the injury, a plaintiff will not be
held responsible for failing to pursue her <claim nore
aggressively.").

Before closing, we offer two observations. First, a
fraudulent illustration claim such as Wlinetz raises here, would
not always trunp a contention that |ater events departing fromthe
projections constituted inquiry notice. Devi ati ons between the
projections and what actually occurred could be sufficiently
remar kabl e that a reasonabl e person woul d have had to suspect the
possibility that the projections were fraudulent, thereby
triggering inquiry notice. But here, if Wlinetz was m sl ed by the
all egedly fraudulent illustration, thereis, onthese facts, ajury
i ssue as to whether the subsequent |etters put him on reasonabl e
noti ce.

Second, in his own deposition, Wlinetz seenmi ngly said--
i n support of his contract clains--that he understood the policy to
guarantee him that the prem uns woul d di sappear after 14 years.
The inplication is that he relied not on the reasonabl eness of the

projections but on his understanding that (regardless of the
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econom ¢ conditions) the insurer was guaranteeing that paynents
woul d vani sh after 14 years. This raises a question as to whet her
Wlinetz will be able to satisfy the reliance requirenent that is
a necessary elenent of his fraudulent illustration claim

IV. Conclusion

For the reasons set forth above, we conclude that the
date on which Wil inetz's clains agai nst Berkshire accrued presents
a jury question. Accordingly, we wvacate the judgnment of the
district court and remand the case for further proceedings
consistent wth this opinion.

So ordered.
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