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March 13, 2002

Per Curiam WIIliamMCarthy brought this suit agai nst

Communi comCo. of Massachusetts, CCA (Communi comi s general and nmanagi ng
partner), Richard Kyl berg (CCA's president), and others, seeking
paynent based on an alleged $1 million oral contract. Because the
district court granted summary j udgnent for defendants, we credit
McCart hy's version of events and drawreasonabl e inferencesinhis

favor and our reviewis de novo. Lennon v. Rubin, 166 F. 3d 6, 8 (1st

Cir. 1999). This is a diversity suit governed by Massachusetts | aw.

McCart hy was hired by Conmmuni comi n February 1995 as an at -
wi Il adm nistrative consul tant at a Boston radi o stati on Conmuni com
owned. He was originally paidan hourly rate of $9.00 but i n May 1995
was gi ven an annual sal ary of $20, 000. On Cctober 6, 1996, Kyl berg
of fered McCarthy the position of station manager. MCarthy accepted it
t he next norning; |ater that day, he acconpani ed Kyl berg to the
airport.

McCarthy clains that while the pair was waiting at anairline
ti cket counter, he asked Kyl berg whet her the stati on woul d be sol d.
Kyl berg responded t hat Communi comhad no present i ntention of selling
the station, but mght if someone were "crazy enough to offer $7

mllion" for it. According to McCarthy, Kylberg then added:



"And I ' Il say to you guys, | have this offer. Wat do
you t hi nk about it? Should we sell the radi o station?
Shoul dn't we sell the radio station?" And he indicated
t hat when push cones to shove, when it cones ri ght down
toit, it doesn't matter because he owns the radio

station and he' ||l make t he deci si on, but he i ndi cat ed
inquotes, "I don't think you'll have a problemw th
thisifl gotoBill [McCarthy] and say Bill, here's

your mllion dollars, Carl [Di Maria, CCA's vice
presi dent of operations] here's your mlliondollars,
Nei | [ d oude, CCA s vice president of finance], hereis
your mlliondollars. Are you goingto have a problem
withthe fact that | sell the radi o station and you get
amlliondollars out of it?" And| [MCarthy] said
"No, | certainly won't." He said "Then don't worry
about it."
Kyl berg al so tol d McCarthy that they woul d address hi s conpensati on at
a |later date.

On Decenber 26, 1996, MCarthy received a witten
conpensation pl an fromdef endants. The pl an suppl enented McCarthy's
annual sal ary of $20,000wi th incentive bonusestiedtothe station's
advertising sales. A thoughthe parties di spute whether plaintiff ever
formal |y accepted the plan (he never rejectedit), MCarthy never
qualified for any bonus.

Afewnonths later, inearly 1997, McCarthy all eges t hat he
agai n di scussed the $1 million bonus with Kyl berg, this time over
di nner at a Legal Seafoods Restaurant. Wen asked to describethis
conversation at his deposition, McCarthy saidthat it was "arepeat in
essence, not verbatinm of what was said at the airport. He continued:

It was al nost, alnost |i ke arecord, a stuck record
where he indi cated i f sonebody were crazy enough t o pay

hi mseven mlliondollars . . . [he] mght consider it.
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And he indicated that, again, the Neil 4 oude
statenent, the Carl Di Maria statenment, the Bill
McCart hy statement about amlliondollars. You' re not
going to have a problemif | hand youamlliondollars

and giveyouamlliondollars as aresult of the sale.
[ Counsel] . . . Didhetell you. . . "If | sell the
station for over sevenmlliondollars, | prom se you
that you will receive one mllion dollars.™

[McCarthy] No. "You'll get a mllion dollars.”

| n Sept enmber 1997 Communi comagreedto sell thestationto
One-on-One Sports for $8 mllion. Kylberginfornmed McCarthy of the
deal , including the sale price; neither nentionedthe $1 ml1lion bonus.
VWhen t he deal cl osed in Decenmber 1997, a $200, 000 bonus was gi vento
Di Mari a and d oude, and a $5, 000 bonus to MCarthy and anot her
enpl oyee. Conmuni compai d McCart hy an addi ti onal $50, 000 severance to
secure his services until the end of January 1998; i n February 1998,
Communi com al so agreed to pay McCarthy to help collect accounts
recei vable. On March 22, 1998, McCarthy sent a postcard to Comuni com
sending his "greetings" to the conpany, once agai n not rai singthe
i ssue of the alleged $1 mlIlion bonus.

The next nont h, however, McCarthy sent aletter to Kyl berg
at CCA demandi ng the $1 m | 1ion bonus. Kyl berg refused and McCart hy
brought this suit inthedistrict court, claimng breach of contract.
(Ot her clainms were al so nade but have now been abandoned.) After
di scovery, the court granted sumary judgnent in favor of defendants.
Inrejecting the breach of contract claim the court reasoned t hat

-4-



Kyl berg's statenments did not constitute an offer; that plaintiff had
failedto provide any consideration for the promse; and that plaintiff
never accepted the offer. MCarthy has now appeal ed.

To create an enforceabl e contract, the parti es nust agree on
mat eri al ternms and mani fest a present intention to be bound by t he

agreenment. Situation Mnt. Sys., Inc. v. Malouf, Inc., 724 N E. 2d 699,

703 (Mass. 2000); SalemlLaundry Co. v. New Engl and Teansters & Trucki ng

| ndus. Pensi on Fund, 829 F. 2d 278, 280-81 (1st Cir. 1987) (applying

Massachusetts contract |aw); see generally Farnsworth, Contracts 8 3.6

(2d ed. 1990). Summary judgment i s appropriate when t he evi dence about
the parties' intentions gleaned fromtheir words and actions is so

one-si ded that no reasonable jury could findacontract. See Bourque

v. EDIC, 42 F.3d 704, 708 (1st Cir. 1994).

McCart hy now concedes Kyl berg's first statenment is too
indefiniteto constitute a prom se and i nst ead f ocuses on t he st at ement
("you'Il get" amlliondollars) allegedly nade at t he Legal Seaf oods
Restaurant. It is not clear that the "you'll get" statenment was a
direct quote, as opposed to McCarthy's characterizati on of what Kyl berg
said. Wenotethat itsrecitationfollowed MCarthy's adm ssi on that

the two conversations were "li ke a broken record." Cf. Hernandez-

Loring v. Universidad Metropolitana, 233 F.3d 49, 54 (1st G r. 2000).

And McCarthy said Kyl berg had repeated the statenent made at the

airport that "[y]ou' re not going to have a problemif | hand you a
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mllion dollars and give you a mllion dollars as a result of the
sale."

I n any event, the outcone is the sane evenif the word "get"
was used sonmewhere i n the al |l eged conversati on (Kyl berg denies that it
occurred). Takingthe whol e body of al |l eged statenents together, they
suggest littl e nore than a casual reassurance that McCart hy and ot hers
woul d gaininthe unlikely event of a station sale. There were no
wor ds approxi mati ng a formal of fer and none what ever of acceptance.
Thi s al one i s not concl usi ve but two ot her contextual facts reinforce
the inference.

First, noeffort was ever nade to reduce t he al | eged prom se
towiting. By contrast, other far | ess extraordi nary prom seswere
reducedtowriting; the advertising sal es incentive bonus plan, for
i nstance, was detailedinthe Decenber 1996 conpensati on pl an whi ch
made no mention of the $1 mllion prom se. Infact, the conpany had a
witten policy stating that all enpl oynment agreenents, including
conpensationterns, hadto beinwiting, although McCart hy says t he
policy was not strictly foll owed.

Second, McCarthy failedtoraisetheissueof a$lmllion
bonus when t he ci rcunst ances obviously called for it, nanely, whenthe
sal e occurred i n Decenber 1997. Nor did he nmake a cl ai ml at er when he
accepted his $5,000 bonus and $50, 000 severance paynments from

Communi com His delay inwaiting until he left the conpany hardly
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suggests that he beli eved fromt he outset that he had been prom sed $1
mllion.

Al'l of these circunstances taken together, incl udi ng words
used and surroundi ng events, persuade us--as they persuaded the
di strict judge--that noreasonablejury couldfindthat the parties
intended to create a contract. |If Kylberg made the statenents
attributedto him he may have encour aged hope of areward; but he did
not create a contractual obligationto provide one. That is the end of
the matter.

Affirned.



