United States Court of Appeals
For the First Circuit

No. 01-1303
UNI TED STATES OF AMERI CA,
Plaintiff, Appellant,
V.
JULI O A. PEREI RA,

Def endant, Appel |l ee.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Nancy Gertner, U.S. District Judge]

Bef or e

Torruella, Circuit Judge,

Li pez, Circuit Judge,

and Stearns,” District Judge.

Paul G Levenson, Assistant U S. Attorney, with whomJanes B.
Farnmer, United States Attorney, were on brief, for appellant.

Ki nber|ly Homan, wi th whomSheket of f & Homan, Joseph S. Geri, and
Oeri, Weinberg & Lawson, were on brief, for appellee.

" O the District of Massachusetts, sitting by designation.



Decenber 3, 2001




TORRUELLA, Circuit Judge. Defendant-appellee Julio A

Pereira ("Pereira") pled guilty to four counts of subscribing fal se tax
returns and twenty-one counts of using the mails for commerci al
bri bery. At sentencing, thedistrict court appliedthe Sentencing
Gui del i nes and found Pereira's total offense | evel to be sixteen.
However, citing Pereira's extraordinary responsibilities for the care
of his parents, the court departed downwards to a |l evel ten. The court
sentenced Pereirato three years of probation, with six nonths' hone
confinement. Because we concl ude that the district court erredin
granting Pereira a dowmward departure, we reverse and remand t hi s case
for action consistent with this opinion.
BACKGROUND

I n 1992, Pereira worked as a seni or nechani cal buyer for LTX
Corporation ("LTX"), a manufacturer of conputer-testing equi pnent and
ot her el ectroni c conponents. At that tinme, Henry Mat hi eu (" Mt hi eu")
was t he owner of Synertron Associ ates, Inc. ("Synertron"), a conpany
t hat sells el ectro-nechani cal conponentstofirns inthe conputer and
medi cal industries. Pereira and Mathieu entered into a ki ckback
ar r angenent wher eby Mat hi eu paid Pereira a five percent "comm ssi on” on
all of Synertron's salesto LTX. By agreenent, Mathieu paid Pereira
each nonth i n cash, on t he understandi ng t hat t hese paynents woul d not

be reportedtotax officials. Between 1992 and 1997, Mat hi eu' s cash



payments to Pereira total ed approxi mately $432, 000. The tax | oss
attributable to Pereira's unreported i ncone was $106, 487.

On March 30, 2000, the Grand Jury for the District of
Massachusetts i ndi cted Pereira on four counts of subscri bing fal setax
returnsinviolationof 26 U S.C. § 7206(1), and twenty-one counts of
using the mails for conmercial briberyinviolationof 18 U S.C. §
1952. On Cctober 30, 2000, Pereira, pursuant to a pl ea agreenent, pled
guilty to all counts of the indictnment.

The pl ea agreenent set Pereira' s total of fense | evel under
t he Sent enci ng Qui del i nes at sixteen - thereby resultingin a guideline
sentencing range ("GSR') of twenty-one to twenty-seven nonths'
i mprisonnent. However, the agreenent permtted Pereirato nove for a
downwar d departure.

Prior to sentencing, Pereirafil ed a sentencing nenorandum
seeki ng a downwar d departure. Pereiraclained, inter alia, that his
obligationtocarefor hiselderly andill parents was an excepti onal
famly circunstance warranti ng a downward departure. Pereira estinated
t hat he spent approximately twenty hours per week tending to his
parents' needs, including preparingtheir neals, cleaningtheir house,
doi ng their |aundry, making appointments with their physicians,
adm ni stering their nedications, helping themwth their daily
activities, shopping for their food and ot her necessities, taking care

of their finances, and driving themto appoi ntments and community
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activities. Furthernore, since Pereira' s parents do not speak Engli sh,
he al so served as an interpreter for them

Inadditiontothe sentencing menorandum Pereira submtted
several letterstothedistrict court fromfam |y nenbers and fri ends.
Pereira’'swifewote aletter describing Pereira s responsibilitiesto
hi s parents and the | i kel y consequences that his incarceration woul d
have on the famly:

We [ivethe closest of thethreechildrento his

parent[s'] hone, whi ch nakes it much easier [for

us] tocare for them. . . . If [Pereira] were

to be incarcerated his parents woul d need t o nove

in with one of his two siblings versus a

retirement hone.
(Appel lant’' s Brief app. at 35.) Pereira's sister alsoreportedthat
she was "unabl e t o assi st [her] parents tothe extent that [Pereira
could]." Ld. at 38. She concluded that without Pereiratheir parents
"woul d certainly be dependent upon an assistedlivingfacility or a
home nursing arrangenent."” 1d.

At the sentencing hearing, witnesses testifiedin detail
about t he extensive care that Pereira provided his parents. Dennis

Rodriguez, a longtinme famly friend, testified:

[Pereiral] is the one that takes care of the

parents . . . . O, if he can't take care of
sonething, he'll call me, Dennis, can you hel p e
out with my parents . . . . The nother had

strokes recently. [Pereira] woul d be, you know,
the one to go over there and get her to the
hospital. And, obviously, the other siblings



woul d j oi n, but hi mbei ng so cl ose, he woul d be
t he one.

(Tr. Sentenci ng Proceedi ngs at 21-22.) On cross-exam nati on, Rodriguez
al so reported that both Pereira's brother and sister worked i n the
i medi ate vicinity of the parents' hone.

At the concl usion of the hearing, thedistrict court found
that Pereira's total offense |evel was sixteen but, over the
governnment' s obj ection, departed downwardto al evel ten. Accordingto
the court, the departure was warranted because of Pereira's
extraordinary fam |y obligations, andinlight of the fact that (1)
none of his siblings could"stepuptothe plate" and provide sim | ar
services; and (2) thefam ly coul d not afford external care for the
parents. The court then sentenced Pereirato three years of probati on,
with six nonths of home detention.

The court specifiedthat Pereira wouldbe confinedto his
home only duri ng t he weekends, | eaving hi mfree to work and to care for
hi s parents' needs during the week. On weekends, the court not ed,
Pereira' s parents "woul d havetorely on others for assistance.” 1d.
at 37.

STANDARD OF REVI EW

We reviewdistrict court departures under the Sentenci ng

Gui del i nes for abuse of discretion. Koon v. United States, 518 U. S.

81, 96-100 (1996). This analysis has three parts. "First, we



determ ne as a theoretical matter whether the stated ground for
departure i s perm ssible under the guidelines. If the ground is
t heoretically appropriate, we next exan ne whether it finds adequate
factual support intherecord. If so, we nust probe t he degree of the

departure inorder toverify its reasonableness."! United States v.

Dethlefs, 123 F. 3d 39, 43-44 (1st Gr. 1997) (citationsomtted). In

enpl oyi ng this anal ysis, we recognize that "[a] district court's

deci sionto depart fromthe Guidelines. . . will in npost cases be due
substanti al deference.” Koon, 518 U.S. at 98.
DI SCUSSI ON

The Uni ted St at es Sent enci ng Qui del i nes establ i sh ranges for
the crim nal sentences of federal offenders. District courts nust
i npose sentences withinthe applicabl e ranges set forthwithinthe
GQuidelines. See 18 U. S.C. 8§ 3553(a). However, adistrict court may
depart fromthe applicable Guidelinerangeif "the court finds that
t here exi sts an aggravating or mtigating circunstance of akind, or to
a degree, not adequately takeninto consideration by the Sentencing
Conmmi ssion in fornulating the guidelines . . . ." |d. 8 3553(b).
Thus, not every aggravating or mtigating circunstance wi Il warrant
departure; the circunstance "nust render the case atypi cal and take it

out of the '"heartland' for which the applicable guideline was

! Because t he governnent chal | enges t he appropri at eness rat her thanthe
degree of the district court's departure, our anal ysi s does not i ncl ude
the third inquiry.
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designed.” United States v. Carrion-Cruz, 92 F.3d 5, 6 (1st Cir.

1996) .

Sent enci ng courts are gi ven consi der abl e gui dance as to t he
factors that are likely or not likely to make a case atypical.
Encour aged factors are those "t he [ Sent enci ng] Conm ssi on has not been
able to take into account fully in forrmulating the guidelines.”
U S.S. G 85K2.0. Wen encouraged factors are present, they may t ake
a particul ar case outside the "heartl and" of the applicabl e gui deli ne,
t hereby warranti ng a departure. Conversely, discouraged factors are
those "not ordinarily relevant to the determ nati on of whether a
sent ence shoul d be out si de the applicabl e guidelinerange.” U S. S G
ch. 5, pt. H, introductory cnt. The Sentenci ng Conm ssi on does not
vi ew di scouraged factors "as necessarily i nappropri ate bases for
departure but says they should be relied upononly 'in exceptional
cases.'" l1d.

Intheinstant case, the factor upon which the district court
reliedindeparting downward, famly ties and responsibilities, isa
di scouraged factor under the Guidelines. U S.S.G 8 5HL. 6. Thus,
departure onthat groundis "permssible" under the first prong of our
anal ysis, Dethlefs, 123 F.3d at 43, only if the circunstances of
Pereira' s case are "exceptional." The governnent cl ains that the
district court erred as amatter of lawin concludingthat Pereira's

famly responsibilities were so exceptional as to warrant departure.
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It argues that Pereira's circunstances were adequat el y consi der ed by
t he Sentencing Conm ssion, thereby placing his case within the
"heartl and" and maki ng the departure inperm ssible.

Whet her a di scouraged factor i s present i n sone excepti onal
way shoul d be determned, inlarge part, by "conpari sonwiththe facts
of ot her Cuidelines cases."” Koon, 518 U.S. at 98. Thus, existing
casel awdefi nes the paraneters for departure, outside of which a court
cannot go wi thout assum ng the ri sk of acting beyond perm ssible
[imts.

Exi sting caselaw is clear that tinme-consumng famly
responsibilities, by thensel ves, are not sufficient totake a case out

of the "heartland."” InUnited States v. Carr, 932 F.2d 67 (1st Gr.

1991), this Court vacat ed a downwar d departure grant ed because of the
def endants' obligationto care for their four-year oldson. |d. at 68.
We hel d that a convicted felon's parental responsibility tocarefor a
childwas, by itself, neither atypical nor unusual, even when both
parents faced i ncarceration. |d. at 72. 1In concluding that these
ci rcunst ances were not extraordi nary, we noted that "[the defendant's
not her] woul d care for the child while his parents were i nprisoned."?

Id.

2 Though the Carr court enployed the now defunct plenary review
standard to assess the district court's decision, rather than the
current abuse of discretion standard, we still believe that Carr

provi des hel pful insight in defining those exceptional famli al

responsibility cases that fall outside of the "heartland."
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Smlarly, inUnited States v. Rybicki, 96 F.3d 754 (4th Gr.

1996), the district court granted t he defendant a five-I|evel downward
departure, in part because of his extraordinary famly
responsibilities. |d. at 756. Accordingtothedistrict court, the
departure was warranted, in part, because the defendant had a
neur ol ogi cal |y i nmpai red ni ne-year ol d son who was i n need of speci al
supervi sion, and a wi fe who was experiencing fragil e nental health.
Id. at 758. Inreversingthe departure, the Fourth G rcuit held that
t he defendant's fam |y responsi bilities were not so "exceptional" asto
justify a departure. [d. at 759.

Finally, inUnited States v. Sweeting, 213 F.3d 95 (3d Q.

2000), the def endant was a si ngl e not her and t he sol e provi der for five
chil dren, one of whomhad a substantial neurol ogical inpairnent. 1d.
at 104. The di sabled child required special care to ensure that he
exercisedregularly, atewell, slept properly, and took his nmedi cation
at the appropriatetinmes. ld. at 107. The Third Circuit rul edthat
t hese factors did not make the case extraordinary, especially
considering that "there is nothing in the record to suggest that
[ def endant] (and only [ defendant]) can provide himw th t he care and

attention he needs."” 1d.; see also United States v. Dyce, 91 F. 3d

1462, 1467-68 (D.C. Gr. 1996) (holding that the district court erred
when it departed based on defendant' s status as a single nother with

t hree chil dren under the age of four, one of whomwas bei ng breast -fed,
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and where i ncarceration would require placingthe childrenin foster

care); United States v. Rushby, 936 F. 2d 41, 42-43 (1st Cir. 1991)

(hol di ng t hat def endant, who had been married for ten years, was t he
mai n breadw nner for wife and two children, and did chores for wife's

grandnot her, di d not have unusual famly circunstances); United States

v. Goff, 20 F. 3d 918, 921 (8th Cir. 1994) (ruling that defendant's
support of three children and aw fe wi th depressi ve di sorder and pani c
attacks was an insufficient basis for departure).

Consi dering the i mense hardships that fall within the
"heartland,” it isdifficult toconcludethat Pereira's circunstances
fall outside of it. The extensive care that Pereira provides his
parents is no nore, and |ikely | ess, time-consum ng than the care
requi red by young children wi t h neurol ogi cal deficiencies. Unlike
dependent chil dren who require constant care and attention, Pereira's
parents | ive al one and, m nus the twenty hours per week t hat Pereira
cares for them independently. Al though we do not di sparage Pereira's
si gni fi cant and comendabl e devotion to his parents, we concl ude t hat
it falls short of what the casel aw has defi ned as "extraordi nary
ci rcunst ances. "

Mor eover, it i s the unfortunate normthat i nnocent famly
menber s suf fer consi derabl e hardshi p when arelativeis incarcerated.
As this Court has noted, "[d]isruptionof the defendant's life, and the

concomtant difficulties for those who depend on t he def endant, are

-11-



i nherent in the puni shnent of incarceration.” United States v. R vera-

Mal donado, 194 F. 3d 224, 236 (1st Gr. 1999). Thi s bei ng so, sonet hi ng
nore i s necessary to elevate Pereira's case - and those of others
simlarly situated - out of the "heartland." At the very |east, the
casel awrequi res a showi ng t hat t he def endant i s irrepl aceabl e before
hi s ci rcunst ances are consi dered extraordi nary. BothSweeting and
Carr, inadditionto a host of other cases, explicitly speak of this
requirenment.

In United States v. Archuleta, 128 F. 3d 1446 (10th Cir.

1997), the Tenth Circuit vacated a departure based on t he def endant' s
sol e support of two children and an el derly di abetic nother. Though
t he court found the defendant's circunstances to be "difficult" and

"synpat hy- evoki ng, " it concl uded t hat t he def endant' s ci rcunst ances
were not sufficiently "rare” to warrant departure. 1d. at 1450. In
reachingits conclusion, the court notedthat therecordhad failedto
establish (1) that other rel atives coul d not care for the dependent
famly nmenbers; and (2) that hone nursing or other alternative services
were not available. 1d.

Conversely, courts have affirnmed departures where the

evi dence established that the care rendered by the def endant was

irreplaceable. InUnited States v. Haversat, 22 F. 3d 790, 797 (8th

Cr. 1994), the Eighth Circuit heldthat the defendant's care for his

ailingwifejustifiedthedistrict court's departure. The defendant's
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wi fe suffered severe psychiatric probl ens, and t he def endant was needed
to "identify the begi nning of any regressi ons and to seek out i rmedi ate
treatment to avoid 'a serious situation.'" 1d. In affirmng the
district court's departure, the court reliedheavily onthe treating
physician's testinony that the defendant's participationinhiswfe's

care was "irreplaceable.” 1d.; see also Uiited States v. Scl ano, 997

F.2d 970, 972-74 (1st Cir. 1993) (ruling that defendant's personal
presence was needed to assi st inthe care of atwel ve-year ol d boy who
suffered froma clinical disorder and whose condi ti on woul d deteri orate
in the defendant's absence).

In contrast toHaversat, theinstant caseisrepletewth
evi dence denonstrating alternative sources of care for Pereira's
parents. Therefore, tothe extent that the district court's departure
was based on a determ nationthat Pereira' s care was i rrepl aceabl e, 3 we
hol d t hat such a finding does not "find[] adequate support in the
record” under the second prong of our analysis. Dethlefs, 123 F. 3d at
43-44. The nature of the care that Pereira renders (shopping,
cl eani ng, food preparation, etc.) is not so highly specializedasto
make himdifficult toreplace. Mreover, Dennis Rodriguez testified

t hat he provi ded hel pto Pereira' s parents whenever he was cal | ed upon.

3 The district court acknowl edged the irrepl aceability requirenent
during the sentencing hearing. The court noted, "[I]f there are ot her
si bl ings in the nei ghborhood who can care for the famly, [the downward
departure is] not likely to fly." (Tr. Sentencing Proceedi ngs at 8).
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He al so reported that Pereira's siblings, whowork inclose proximty,
hel ped out in caring for the defendant's parents. Inher letter tothe
court, Pereira's wife stated that "[i]f [Pereiral] were to be
i ncarcerated his parents would need to nove in with one of his two
siblings.” Pereira' s sister notedthat without the defendant, their
parents "woul d certai nly be dependent upon an assisted livingfacility

or a home nursing arrangenment.” Nothingintherecord supports the
district court's conclusion that the fam |y could not afford such
external care. Wththis network of famly, friends, and possi bl e
alternative care facilities, it is exceedingly difficult to
characterize Pereira's care as irrepl aceabl e.

| n addi tion, the very sentence i nposed by the di strict court
hi ghlights Pereira's replaceability. The sentence requires the
def endant be confined to his hone every weekend, during which tine
"[his] parents woul d havetorely on others for assi stance.”" The court
t hus acknow edged, to sone degree, that Pereira was abletorely on
others to care for his parents in his absence.

Though it may be that none of Pereira' s siblings will be able
to provide the sane | evel of parental care, this fact al one i s not
sufficient to deemPereira irreplaceable. As long as there are

feasible alternatives of care that are rel ati vel y conpar abl e t o what

t he def endant provi des, the def endant cannot beirreplaceable. Inthis
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case, Pereira' s siblings and the possibility of home nursing provide
adequate substitutes in Pereira' s absence.

I n response, Pereirainsiststhat his famly obligations are
truly extraordinary, especially in light of how unique they are.
Pereira argues that it i s unconmonto find parents who are as el derly
and di sabl ed by seriousillness as his are, and evennorerareto find
a child like himwho has provided a sinm|ar degree of care and
assi stance to his parents.

We believe that Pereira' s argunment is fl awed because it
erroneously equates uni queness with extraordi nariness. Though
Pereira' s circunstances nmay be uni que, this fact al one does not nean
that his famly circunstances are necessarily extraordi nary. Every
fam ly's circunstances are unique, with idiosyncracies that are
unli kely to be duplicated. Instead, the crucial questionis whether
t he uni que set of facts, taken together, rise to the |evel of
extraordi nari ness.

G ven the network of friends and famly tocare for Pereira's
parents in his absence, we find not hi ng extraordi nary or excepti onal
about Pereira' s famly circunstances. Though Pereira's parents wil |
I i kely be i nconveni enced by their son's incarceration, i nconveni ences
are part of the disruption inherent in incarceration.

CONCLUSI ON
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The rul e that we establish today, whichrequires adistrict
court to find that a defendant is irrepl aceabl e before granting a
downwar d depart ure based on fam |y obligations, is nothing norethan a
distillation of existingjudicial principles. Because Pereira cannot
be properly consi dered irreplaceable, his circunstances are not so
conmpel ling as to renove hi mfromthe Gui del i nes' "heartland.” W thus
concl ude that the district court abusedits discretioningranting
Pereira a downward departure. Wereverse andremand this case for

action consistent with this opinion.
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