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LYNCH, Circuit Judge. Jonathan Cash pled guilty to bank

robbery, 18 U.S.C. § 2113(a). On appeal he chal |l enges hi s ei ghty-four
nont h prison sentence, claimngthat thedistrict court erredinthree
respects: (1) inconsidering statenents attributedin the Pre-Sentence
Report to his cel |l mate Thonmas Spi |l | ane where Spillane, citing his Fifth
Amendnment privilege, refusedtotestify at sentencing; (2) in awarding
a two-1| evel enhancenent for obstruction of justice under U S.S. G 8§
3Cl.1 for an attenpted escape fromprison; and (3) in not reducing
def endant' s sentence for acceptance of responsibility under U S.S.G 8§
3E1. 1(B).
l.

These facts were devel oped at Cash's sentenci ng hearing. The
day before Cash pled guilty to the bank robbery, a correctional officer
hear d a noi se and saw Cash usi ng hi s hands t o sweep up Sheetrock dust
fromthe fl oor of hiscell. There were al so small pi eces of Sheetrock
on the cell floor. Wen questioned by the officer, Cash saidthat the
white particles onthe floor andin his hair were soap fl akes t hat he
and anot her i nmate, a |l aundry roomenpl oyee, had been t hr owi ng ar ound.
The of ficer repliedthat the dust | ooked | i ke Sheetrock, not soap.
Cash rejoined that the ot her i nmat e and he had been hor si ng ar ound.

That inmate, however, denied the story and had been talking with



anot her officer at the time, as the officer confirmed. Cash's
cell mte, Spillane, had no such dust in his hair.

The next day, anot her officer sawCash's cel | mate coweri ng
aloneinacorner of thecell. After exam ningthe cell and noti cing
aholeintheceiling, the officer questionedthe cell mate, Spill ane,
who responded t hat he had "nothingto do" with the hole. (Spillane's
statenments were set forthinthe Pre-Sentence Report.) Two officers
then searched the cell and found a pry bar, a bag filled with
Sheetrock, and a smal | grate that had beeninthe ceiling, as well as
a hole in the wall.

The next day, an officer sawCash assault Spillane, hitting
hi mseveral tines and stabbing a peninto Spillane's head and neck.
During the stabbing, Cash said "nobody |likes a rat."

.

Hear say Obj ection at Sentencing.

Cash contends that the district court wongfully took into
account hearsay statenents made by Spil | ane and t hat he was har ned
since he was unabl e to cross-exam ne Spillane. He says Spillane's
statenent was an effort toshift blame for the escape hol es to Cash,
and so the statenment was inherently unreliable.

The adm ssioninto evidence of hearsay st atenents made by
Spillaneis reviewed for abuse of discretion. Traditional rul es of

evi dence do not govern t he sentenci ng phase; nonet hel ess, hearsay
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shoul d provide sufficient indiciaof reliability beforeit is admtted.
US. S.G 86A1.3. Here, there was nothinginherently unreliabl e about
the statenment and it was corroborated by, inter alia, Cash'slietothe

guard. Therewas noerror. See United States v. Brewster, 127 F. 3d

22, 27-28 (1st Cir. 1997).

Obstruction of Justice.

The district court's factual determ nationunderlyingits
deci sionto award a two-| evel enhancenent for obstruction of justiceis

reviewed for clear error. See United States v. Cardal es, 168 F. 3d 548,

558 (1st Cir. 1999). Escaping or attenpting to escape fromcustody
bef ore sentencing i s a proper basis for enhancenment under U.S. S. G

8§ 3C1. 1 app. note 4(e). See United States v. Enery, 991 F. 2d 907, 912

(1st Gr. 1993); Lnited States v. MCarthy, 961 F. 2d 972, 979 (1st Cir.

1992). Thus, no question of law is presented.

Cash argues that the evidence did not show an attenpted
escape, but rather established only that he "was inthe cell and t hat
there were white dust-like particles in his hair." Not so. The
evi dence supports a finding by a preponderance of the evi dence t hat
Cash was responsi bl e for the holesintheceiling andwall of the cell:
Cash was seen sweepi ng up t he Sheetrock debris; had debris in his hair;
deceitfully explainedto the officer that he and anot her i nmat e had

been playing with soap; and subsequently assaulted his cell mate,



calling himarat, after his cell mate deni ed havi ng anything to dowth
the hole. There was no error.

Accept ance of Responsibility.

A downwar d adj ust ment for acceptance of responsibility is not
automatically awarded t o a def endant pleading guilty, and a district
court's deni al of such an adjustnent will not be disturbed unless it is

clearly erroneous. See United States v. Garci a, 905 F. 2d 557, 561 ( 1st

Cr. 1990). Incases involving both an obstruction of justice finding
and a def endant' s request for acceptance of responsibility credit, the
comentary to the guidelines says that such credit may be givenonly in

"extraordinary" cases. U S S.G 8 3El.1app. note 4; United States v.

Lagasse, 87 F.3d 18, 25 (1st Cir. 1996). As the note states:
"[c]onduct resultinginan enhancenent [for obstruction of justice]
ordinarily indicates that the def endant has not accepted responsibility
for his crimnal conduct.” U S.S.G 8 3El1.1 app. note 4.
Cash's argunent is that evenif he was unrepentant about his
escape attenpt and his assault on his cell mte, he could be truly

repent ant about t he bank robbery. Ci. United States v. Morrison, 983

F.2d 730 (6th Cir. 1993). It istruethat acourt may not require a
def endant to accept responsi bility for conduct beyond t he of f ense of
convi ction, although such conduct nmay be consi dered. Lagasse, 87 F. 3d
at 25. Whatever the nmerits of Cash's argunent inthe abstract, it does

not work here. Cash was trying to escape fromfacingresponsibility
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and sent enci ng for the bank robbery -- the of fense of conviction. It
can hardly be clear error for the district court to conclude that Cash,
trying to avoid the penalty for bank robbery, was not entitled to
acceptance of responsibility credit for his offense. Indeed, it is
difficult to even i magi ne ci rcunstances extraordi nary enough to permt
a conclusion that one who seeks to run away from facing the
consequences for his crine has accepted responsibility for the crinme.

Affirned.



