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Per Curiam Appellant Felix Reynoso seeks reversal of his
Sept enber 7, 2000, crimnal convictiononthree counts of distributing
and one count of conspiracy to distribute crack cocaine. 21 U S. C. 88
841(a) (1), 846. Reynoso nakes two argunents: that the presence of an
alternate juror taintedthe jury's deliberations and t hat t he evi dence
at trial was insufficient to support the verdict.

The jury that heard Reynoso' s case consi sted of twel ve jurors
and two al ternates. The alternates were di sm ssed after the jury was
charged, but one of themstayedwiththe jury duringits deliberations,
contrary tothe court's instructions. Wenthe alternate's presence
was brought tothe court's attention, the district judgeintervi enwed
all twelve jurors and determ ned that the alternate had taken no part
inthe deliberations. He nevertheless offered to grant Reynoso a
m strial, but Reynoso declined after consultingwi th his|lawer. The
jury later convicted Reynoso on all four counts.

Whet her or not the presence of the alternate during
del i berations was a viol ati on of the current Fed. R Cim P. 24(c),
whi ch was anmended in 1999 to permt alternates to be retained in
certaincircunstances, it creates no grounds for reversal. Arguably,
Reynoso' s decisionto foregoamstrial constitutes waiver of any claim

of error. See United States v. Mtchell, 85 F. 3d 800, 807 (1st Cir.

1996). However, thereis sone authority under the ol d version of the

rul e suggestingthat--inorder topreservetheintegrity of thejury
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system-errors of this kind shoul d not be excused by agreenent of the

parties. See United States v. O ano, 507 U. S. 725, 737 (1993)

(assum ng t he poi nt arguendo); id. at 741-43 (Kennedy, J., concurring)

(noting "good reasons” for nonwai vability); seealso Uiited States v.

Al lison, 481 F.2d 468, 472 (5th Gr. 1973); 2 Wi ght, Federal Practice

& Procedure § 388, at 52 (1969).

Vet her or not the clai mis deenmed wai ved, it was certainly
forfeited by Reynoso's failure to object andis reviewableonly for
plainerror--requiring far nore than just that the error be cl ear.
Anong ot her requirenments, Reynoso nust showthat the alternate's
presence created actual prejudice. See dano, 507 U.S. at 734-35
(citing Fed. R Crim P. 52(b)). But after due investigation the
district court supportably found that the alternate had not af fected
t he del i berati ons, and Reynoso of fers no evi dence or argunents to the
contrary.

Reynoso' s sufficiency claimis alsoforfeit because he fail ed
torenewhis Rule 29 notion after the presentation of his defense.

United States v. Stein, 233 F.3d 6, 20 (1st Cir. 2000). The evi dence

i npli cating Reynoso i ncl uded t esti nony of an under cover police officer
who bought crack fromReynoso on three occasions, and of two co-
conspirators who hel ped Reynoso sell crack. This was nore than

sufficient tosupport the verdict; therewas thus noerror at all, |et



alone the gross injustice neededto avoidthe forfeiture. Seeid. at
21.

Affirned.



