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CYR, Senior Circuit Judge. Ali  Ruckbi, a Syrian

national, appeals from the district court judgnment which
di sm ssed his habeas corpus petition for relief from a fina
deportation order. W affirm
I
BACKGROUND

Ruckbi failed to depart the United States after his
visa expired in COctober 1992. While residing in Massachusetts,
Ruckbi admttedly commtted thirty-six crimnal offenses,
i ncluding | arceny by check and forgery, under several aliases.
The Imm gration and Naturalization Service ("INS") issued an
order to show cause why Ruckbi ought not be deported. Duri ng
the course of a consent search of the Ruckbi residence, |INS
agents seized docunentary evidence relating to various crines,
including altered passports as well as identification cards
i ssued under various aliases.

After Ruckbi conceded deportability, he applied for an
adj ustment of status based on his nmarriage to a United States
citizen, see Immgration and Nationality Act ("INA") § 245, 8
U S . C 8§ 1255(a), and, in the alternative, for |eave to depart
the United States voluntarily, see INA 8§ 244(e), 8 U.S.C. 8§
1254(e) (repeal ed 1996). |In these applications, however, Ruckb

categorically denied having commtted the crines charged.



Fol l owi ng a series of evidentiary hearings during which
Ruckbi admtted the charged offenses, the immgration judge
("I'J") rejected his section 245 and 244(e) applications. The
Board of Imm gration Appeals ("BIA") affirnmed. Thereafter, we
di sm ssed Ruckbi's direct appeal due to lack of appellate

jurisdiction. See Ruckbi v. INS, 159 F.3d 18, 21 (1st Cir.

1998). In due course, the district court dism ssed the petition
for habeas corpus, see 28 U.S.C. 8§ 2241, and Ruckbi initiated
this appeal.

I

DI SCUSSI ON

Ruckbi asserts three principal challenges to the

fundament al fairness of the deportation proceedings.?

A. The Unannounced Di sconti nuance of the Final Hearing

First, Ruckbi contends that the 1J viol ated due process

by abruptly issuing an opi nion on February 22, 1995, dism ssing

I'n view of the fact that Ruckbi's challenges nust fail
under even the nost favorable standard of review, see Goncal ves

v. Reno, 144 F.3d 110, 124-25 (1st Cir. 1998) (declining to
i nport the nore deferential standards applicable under anended
88 2254 and 2255 for use in 8 2241 habeas petitions brought in
i mm gration cases, since in 8 2241 habeas cases the district
court is the first court, federal or state, to resolve disputed
i ssues of law), we shall sinply assune, w thout deciding, that
Ruckbi's constitutional clainms are to be reviewed de novo, see,
e.g., Requena-Rodriguez v. Pasquarell, 190 F.3d 299, 302 (5th
Cir. 1999), but that the 1J's subsidiary factual findings nmay
not be set aside unless clearly erroneous, see, e.qg., Selgeka v.
Carroll, 184 F.3d 337, 342 (4th Cir. 1999).
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his section 245 and section 244(e) applications, notw thstanding
the 1J's earlier announcenent continuing the hearing until
February 27. More particularly, Ruckbi argues that the
cancel lation of the February 27th hearing preenpted (i) his
filing of (and any |J ruling upon) a crucial application for
wai ver of excludability under INA § 212(h), 8 U.S.C. § 1182(h),
and (ii) any cross-exam nation of the government's forensic
expert. These clains are without nerit.

INA 8§ 245 plainly provides that eligibility for an
adj ustment of status is restricted to otherw se "adm ssible”

al i ens, 2 whereas Ruckbi conceded i nadm ssibility, during earlier

2" Section 245 of the Act authorizes the Attorney General, in
her di scretion and under such regul ati ons as she nay prescribe,
to adjust an alien's status to that of an alien lawfully
adm tted for permanent residence, provided that the alien neets
certain statutory requirenments. To be statutorily eligible for
adjustnment of status, the alien nust show (1) that he was
i nspected and admtted or paroled into the United States; (2)
t hat he has made an application for such adjustnent; (3) that he
is eligible to receive an immgrant visa and is adni ssible to
the United States for permanent residence; and, (4) that an
immgrant visa is inmmediately available to himat the tine his
application is filed. Once the alien has established threshold
statutory eligibility, he nust additionally denponstrate to the
Attorney General's satisfaction that he nerits relief in the
exercise of discretion.”™ Ruckbi, 159 F.3d at 19 (citing Henry
v. INS, 74 F.3d 1, 4, 7 (1st Cir. 1996)) (enphasis added).

In the event that his application for adjustnent of status
were to be denied, Ruckbi further sought a discretionary grant
of voluntary departure. "Under 8 244(e) of the INA, the
Attorney General may, in her discretion, permit an alien in
deportation proceedings to depart voluntarily from the United
States at his own expense in lieu of deportation. To be
statutorily eligible for voluntary departure, an alien nust
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hearings, by testifying that he had committed the crinmes of
"nmoral turpitude” with which he was charged, thereby rendering
hi nsel f presunptively ineligible for any adjustnment under § 245.3
Consequently, Ruckbi could obtain an adjustnment of status only

after requesting and securing a separate 8 212(h) waiver of

excludability fromthe 1J.4 See Ruckbi, 159 F.3d at 20 n.4 ("A

denonstrate to the Attorney General's satisfaction that he is
and has been a person of good noral character for at |east five
years imredi ately preceding the date of his voluntary departure
application. As with adjustnment [of status], once an alien has
established statutory eligibility for voluntary departure, he
additionally nust persuade the Attorney General that he nerits
a grant of relief in the exercise of discretion." [d. at 20
(citing Mdlina v. INS, 981 F.2d 14, 17 (1st Cir. 1992))
(enmphasi s added) .

3INA 8 212(a)(2)(A(i)(1), 8 U.S.C. 8§ 1182(a)(2)(A)(i)(l),
st at es: "[Alny alien convicted of, or who admts having
commtted, or who admts commtting acts which constitute the
essential elenents of . . . a crinme involving noral turpitude
(other than a purely political offense) or an attenpt or
conspiracy to commt such a crinme . . . is inadm ssible."
(Enmphasis added.) Simlarly, the IJ noted that Ruckbi's use of
al tered passports likely rendered himindependently excl udabl e
under I NA 8§ 212(a)(6)(C) (i), 8 U.S.C. § 1182(a)(6)(C) (i), which
provides: "Any alien who, by fraud or willfully m srepresenting
a material fact, seeks to procure (or has sought to procure or
has procured) a visa, other docunentation, or admi ssion into the
United States or other benefit provided under this chapter is
inadm ssible.” (Enphasis added.)

4 NA 8§ 212(h), 8 U.S.C. 8§ 1182(h), provides, in pertinent
part: "The Attorney General may, in his discretion, waive the
application of subparagraph[] (A (i)(l) of . . . subsection
(a)(2) of this section . . . in the case of an imm grant who is
the spouse . . . of a citizen of the United States or an alien
lawfully admtted for pernmanent residence if it is established
to the satisfaction of the Attorney General that the alien's
deni al of adm ssion would result in extrene hardship to the
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showing of adm ssibility to the United States is a statutory

prerequisite to adjustnment-of-status relief under 8§ 245 of the

| NA. ") (enphasis added); see also Giffiths v. INS, 243 F. 3d 45,

55 (1st Cir. 2001) (sane). Ruckbi has not done so.

Mor eover, even assum ng Ruckbi intended to submt a §
212(h) application for waiver of excludability on February 27,
1995, the unannounced discontinuance by the 1J was harnl ess.?®
Regardl ess of the nmerits vel non of any 8 212(h) application by
Ruckbi, the IJ — after balancing all relevant factors — was
enpowered to deny Ruckbi's 8 245 application on the alternative

and i ndependent ground that Ruckbi had not established that he

was entitled to a discretionary adjustnent. See, e.qg.,

Rasht abadi v. INS, 23 F.3d 1562, 1570 (9th Cir. 1994) ("The BIA

or the 1J decides whether an applicant is entitled to a
favorabl e exerci se of agency discretion [under 8 245] on a case

by case basis by 'taking into account the social and humane

United States citizen or lawfully resident spouse . . . of such
alien . . . and . . . the Attorney General, in his discretion,
and pursuant to such ternms, conditions and procedures as he may
by regul ati ons prescribe, has consented to the alien's applying
or reapplying for a visa, for adm ssion to the United States, or
adj ust nrent of status."

5Since Ruckbi's claim cannot survive the nobre rigorous
"harm ess error" standard applicable on direct appellate review,
cf. Giffiths, 243 F.3d at 55; Wite v. INS, 17 F.3d 475, 479-80
(1st Cir. 1994), we need not determ ne to what extent, if any,
the normally | ess advantageous habeas corpus standard further
underm nes the present claim




consi derations presented in an applicant's favor and bal anci ng
t hem agai nst the adverse factors that evidence the applicant's
undesirability as a pernmanent resident.’ Where an alien has
commtted a particularly grave crimnal offense, he may be
required to make a heightened showing that his case presents

unusual or outstanding equities.")(citations omtted); see also

supra note 2.

The 1J's decision clearly reflects that the § 245
application submtted by Ruckbi was rejected on just such
alternative and i ndependent grounds:

First, this court nust deny the respondent's
request for adjustnent of status pursuant to

section 245(a) . . . because he has not
established that he merits an exercise of
di scretion in hi s favor

Furthernmore, the respondent is excludible
under section 212(a)(2)(A) (i)(l)

[ b] ecause he has not filed for a waiver of
excludibility pur suant to section
212(h) (1) (B)




(Enphasi s added.)® Thus, there can be no doubt whatsoever that
the I'J would have reached the identical decision even assum ng
t hat Ruckbi applied for a 8 212(h) waiver on February 27.
Second, the contention that the discontinuance of the
February 27 hearing prevented Ruckbi from "cross-exam ni ng" the
governnment's forensic expert is neritless as well. The
governnment previously introduced a forensic |aboratory report
whi ch concl uded that the two passports seized during the search
of the Ruckbi apartnment had been altered. Neither on appeal nor
before either the 1J or the BIA has Ruckbi identified the
proposed scope or subject matter of the "cross-exani nation”
sought . Furthernmore, the governnent offered the |aboratory
report for the sole purpose of establishing that the passports

had been altered (a fact readily conceded by Ruckbi's counsel),

ln Iight of the clear evidence and explicit finding that
Ruckbi gave fal se testinmony before the 1J, he has not argued on
appeal that the 1J abused his discretion in declining to grant
relief under 88 245 and 244(c). Hence, we need not reach the
guestion whether the district court would have subject matter
jurisdiction over such a habeas claim See Goncal ves, 144 F. 3d
at 125 (noting that followng enactnent of the 111 egal
| mm gration Reform and |mm grant Responsibility Act of 1996,
courts of appeals retain jurisdiction to hear appeals relating
to certain types of habeas clainms, such as those involving pure
questions of |aw, but reserving the question as to whether this
jurisdictional grant extends to "'the manner in which [agency]
di scretion was exercised' ") (citation omtted). But cf.
Cal cano-Martinez v. INS, 533 U.S. 348, 121 S. Ct. 2268, 2270 n.2
(2001) (noting that "[t]he scope of [the Il RIRA jurisdictional]
preclusion is not entirely clear").
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rather than to prove that Ruckbi hinmself had made the
alterations. Nor did the |IJ predicate his decision on any such
finding.’

B. Notice of the Right to Apply for the
Section 212(h) Waiver of Excludability

Ruckbi next contends that the 1J's failure to advise
him of the right to submt a 8§ 212(h) waiver application, as
required by INS regul ations, see 8 CF. R 8§ 242.17(a), warrants
reversal of the IJ's decision. This argunment nust be rejected as
well, since the failure to submt a 8 212(h) waiver was utterly
harm ess. See supra. Consequently, Ruckbi could not have been
prejudiced by the 1J's failure to advise him of the right to

submt a waiver application.?

C. Admi ssibility of the Fruits of the October 1993 Search

Finally, Ruckbi contends that since he testified that
he did not sign the consent-to-search formuntil after the INS

agents conpleted their search and, even then, only as a

‘Simlarly, Ruckbi is mstaken to the extent he contends
that the governnent was required to call the forensic expert,
who prepared the report, as a trial witness. See, e.q.,
Espi noza v. INS, 45 F.3d 308, 310 (9th Cir. 1995).

W& not e, nonet hel ess, that Ruckbi had actual notice of this
ri ght under 8§ 242.17(a). At the May 12, 1994, hearing, Ruckbi's
counsel acqui esced when the |1J observed that, in |ight of the
adm ssions Ruckbi made regarding his past crim nal conduct,
Ruckbi would need to obtain a 8 212(h) waiver before any 8§ 245
adj ust ment of status could be considered.
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condition precedent to his release from governnent custody, the
IJ violated his Fourth Amendnment right to be free from
unr easonabl e search and sei zure by rejecting his section 245 and
section 244(c) applications. He argues that the 1J failed to
undertake the requisite inquiries into the tineliness and
voluntariness of his consent notw thstanding this undisputed

evi dence. See Schneckloth v. Bustanmonte, 412 U.S. 218, 223

(1973). Once again we nust disagree.
First, the exclusionary rule based in the Fourth
Amendnent normally does not apply in deportation proceedings.

See INS v. Lopez-Mendoza, 468 U S. 1032, 1042-43 (1984).

Nevert hel ess, I NS regul ati ons do contenpl ate the suppression of
illegally seized evidence in cases involving "egregious
viol ations of the Fourth Amendnent or other |iberties that m ght
transgress notions of fundanental fairness and underm ne the
probative val ue of the evidence obtained.” 1d. at 1050-51 & n.5

(citing Matter of Toro, 17 I. & N. Dec. 340, 343 (BI A 1980));

see also Vel asquez-Tabir v. INS, 127 F.3d 456, 459-60 (5th Cr.

1997). However, Ruckbi neither nmoved to suppress the evidence
seized in the search, nor | odged a contenporaneous objection at
the tinme the government proposed to introduce the seized

evidence at the hearing before the 1J. Ct., e.qg., Gonzalez-

Rivera v. INS, 22 F.3d 1441, 1443 (9th Cir. 1994) (noting that
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appel l ant may submt pre-deportation-hearing notion to suppress

evidence seized in search); cf. also United States v. Santos

Batista, 239 F.3d 16, 19-20 (1st Cir. 2001) (crimna
defendant's failure to file pretrial suppression notion normally
constitutes wai ver of Fourth Amendnent chal | enge) .
Consequently, neither the validity of Ruckbi's overt consent to
the search, nor the alleged egregi ousness of the search itself
was ever placed squarely at issue.

Further, assum ng arguendo that the consent issue was
adequately presented sinply through Ruckbi's testinony that his
consent had been untinely and the result of coercion, the record
does not support the contention that Ruckbi's testinony was
undi sputed. Instead, the |J specifically found that Ruckbi was
not a credible witness in any respect, particularly in |Iight of
the many instances in which he abruptly and unconvincingly

altered his testinony in md-course. See Selgeka v. Carroll

184 F.3d 337, 343 (4th Cir. 1999) (findings of fact reviewed
only for clear error). For instance, Ruckbi initially and
repeat edly deni ed that he had ever consented to the search. Yet
when government counsel confronted him with Exhibit 23, the
consent form Ruckbi acknow edged that he had indeed signed it.
G ven the nunerous other testinonial msrepresentations by

Ruckbi, the I'J reasonably coul d conclude that the bel ated Fourth
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Amendnent chall enge was not only groundl ess, but fabricated.

See Lopez- Mendoza, 468 U. S. at 1039 ("A decision of

deportability need be based only on 'reasonabl e, substantial and

probative evidence.'") (citation omtted).?

Affirned.

°The remaining arguments made by Ruckbi on appeal are
utterly nmeritless, hence warrant no separate discussion.
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