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LYNCH, Circuit Judge. This nassive drug conspiracy case

from Puerto Rico involved a six-nmonth trial and resulted in
convictions of the eleven defendants who appeal, eight of whom
received life sentences and three of whom received sentences of
nore than twenty years.

The governnment charged this case as involving one
overarching conspiracy from January 1990 to March 1994 to
di stribute drugs at Bitumul (Israel Ward) in Hato Rey, San Juan
Puerto Rico and to protect that distribution through nultiple
mur der s. Twenty-two defendants were indicted on charges of
conspiracy with intent to distribute nore than five kil ograns of
cocaine, nore than five kilogranms of cocaine base, nore than five
kil ograns of heroin, and nore than 100 kil ograns of marijuana over
a four-year period, inviolation of 21 U S.C. 8§ 841(a)(1). Two of
t hese defendants, WIIiam Soto-Beniquez and Juan Soto-Ramirez
(a/k/a Pipo), were also charged with violating the Continuing
Crimnal Enterprise (CCE) statute, 21 U . S.C. § 848(a) and (b). The
government al |l eged t hat Sot o- Ranirez headed t he conspiracy and t hat
Sot 0- Beniquez was the triggernman and principal supplier. The
remai ni ng ni ne appell ants were charged with playing various rol es
in distributing drugs or protecting the distribution of drugs.

The original twenty-two defendants were separated into
two groups. The first group of el even, conprised of those who the

governnment said were nore major players in the conspiracy, were
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tried before a jury from Decenber 28, 1998 to June 25, 1999. The
jury convicted all el even defendants on all counts with which they
wer e char ged.

The two CCE defendants were sentenced to life
i mprisonment on Count One, the CCE count, while Count Two, the

conspiracy count, was dismssed as to them under the rule of

Rutl edge v. United States, 517 U S. 292 (1996). Si x other
defendants were also sentenced to life inprisonnent: Ali cea-

Torres, Fernandez- Mal avé, Vega- Pacheco, Garcia-Garcia, Vega- Cosne,
and Cintrén-Caraball o. The remaining three -- Vega-Col 6n,
Gonzal ez- Ayal a, and de Ledén Maysonet -- were each sentenced to 292
nont hs of inprisonnent.

These appeals present three substantial issues: a
mul tiple conspiracy issue, an issue of inproper argunment by the
governnment in its rebuttal closing argunment, and a set of Apprend
sentenci ng issues. Def endants' key thene on appeal is that the
gover nnment overcharged the conspiracy in at |east two significant
respects. First, defendants argue that, assum ng Sot o- Beni quez and
Soto-Ranmirez did distribute drugs to points in Biturmul from 1990
until late 1992 or early 1993, the drug points were largely
i ndependent; the fact of a common supplier does not nean the
i ndependent drug point operators agreed to a conspiracy, nuch | ess
to the ensuing nurders. Second, defendants argue that, by late

1992, both Soto-Beniquez and Soto-Ramirez were out of action: one



had been inprisoned and the other had left for Florida after
narrow y escaping an attenpt on his life. Any conspiracy was by
t hen concl uded, defendants assert, and the governnent's attenpts to
i nclude another year's worth of events, until March 1994, in the
conspiracy were inproper. Those events involved a different and
rival drug deal er, Rodriguez-Lopez (a/k/a El Bebo), and took pl ace
partly in another town called Fajardo. The defendants argue that
if their theory as to nmultiple conspiracies is correct, then there
are significant ramfications that affect the application of the
statute  of limtations, the admssibility of testi nony
(particularly, evidence of fifteen horrific nurders), the refusal
to sever certai n defendants, and vari ous sentenci ng det erm nati ons.

The defendants al so conplain, with justification, about
the governnent's poor record of pre-trial production of required
materials, as well as its bel ated springi ng of request ed sentenci ng
enhancements on certain defendants after the Pre-Sentence
I nvestigative Report (PSR) had been prepared and the defendants’
objections to it had been served. The trial court was obviously
frustrated with the governnent's conduct in this case and
threatened three tines to dismss the indictnment, but in the end
did not. Post-trial, the court also found the evidence sufficient
to support the convictions.

Over twenty-five issues are raised in these appeals and

are discussed in the sequence of events |leading to and through



trial, with the exception of the nultiple conspiracies issue, which
we discuss first.
I.

The facts are stated, for sufficiency of the evidence
pur poses, as a reasonable jury could have found them in the |ight
nost favorable to the verdict.

The governnent's case turned on the testi nony of several
cooperating co-conspirators -- Randn Cesari o-Soto, Victor Negroén-
Mal donado (a/k/a Pitosito), and Luis Torrens-Alicea (a/k/ia Pito
Salsa) -- as well as the testinony of police officers and
i nvesti gat ors.

The case centers around six drug points in the Bitunmul
Ward of Hato Rey, San Juan, Puerto Rico: (1) Callejdn Nueve,
oper at ed by Juan Sot o- Ranirez and | ater by Negr 6n- Mal donado, (2) La
Par ed, al so operated by Soto-Ramirez, (3) Street B between La Pared
and Cal | ej 6n Nueve, operated by Juan G ntron-Carabal | o and supplied
by Soto-Ramirez, (4) El Palo on Laguna Street, operated by Al berto
Sant i ago- Fi gueroa, a defendant not participatinginthistrial, and
supplied by Soto-Ramirez, (5) Cuba Street, which included two
di stribution points operated by Sot o- Beni quez and Sot o- Ram rez, and
(6) Laguna Street, operated by M guel Vega-Cosne. These points,
whi ch began operation around 1990, dealt in crack cocai ne, cocaine,

heroin, and narijuana.



Sot o- Ranirez and Soto-Beniquez were the | eaders of the
oper ati on. Sot o- Ranirez operated or supplied alnost all of the
drug points. H s house at Callején Dos was used by various
def endants to prepare crack and heroin for distribution at the six
drug points and to store weapons to defend and acquire territory
for the drug points. Wen defendant M guel Vega-Cosne established
his drug point on Laguna Street with his son, defendant M guel
Vega- Col 6n, he first requested perm ssion from Soto-Ranirez.

Sot 0- Beni quez served as the triggerman and principa
supplier. He ultimately supplied nost of the narcotics sold at the
drug points and owned nany of the weapons used to kill rival gang
menbers. Cesario-Soto described himas "one with ranks" in the
drug worl d.

The remai ni ng def endants were invol ved in running one or
nore of the six drug points. Eduardo Alicea-Torres sold drugs at
the Cuba Street and Callej6n Dos drug points from 1990 until at
| east 1991, and | ater began his own drug point. Ranbn Fernandez-
Mal avé packaged crack and cocai ne for Soto-Ranirez and cooperating
gover nnment wi t ness Negr 6én- Mal donado in 1992. Carnel o Vega- Pacheco
packaged drugs for Soto-Ramirez and Negr én- Mal donado t hr ough 1992,
and sold narcotics at the Cuba Street drug points in 1990 and 1991.
Armando Garcia-Garcia sold narcotics at the Cuba Street drug points
from 1990 to 1991, packaged drugs in 1992, and sold drugs at

Cal I ej 6n Nueve in 1993. From 1990 to 1992, Jose de LebGn Maysonet
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stored narcotics and weapons for the drug points, and after 1992,
he sold narcotics at Callején Nueve. Juan Cintron-Caraballo
operated the Street B drug point throughout the charged conspiracy.
M guel Vega- Cosne supplied Soto-Ranirez with narcotics and operat ed
a drug point at Laguna Street from 1990 until 1994 with Soto-
Ranirez's perm ssion. Vega-Cosne al so supplied anmunition used in
shootings of rival gang nenbers in 1992 and 1993, and negoti ated on
behal f of the group in seeking to resolve its differences with the
rival Chacho gang. M guel Vega-Col 6n, the son of Vega-Cosne,
packaged crack cocaine, heroin, and marijuana for his father and
stood as an armed guard at the Callej 6n Nueve drug point, a point
separate fromthe one his father ran on Laguna Street.

Several of the defendants were involved in a series of
murders undertaken to defend and acquire territory in Bitumul on
behal f of the conspiracy. The first of these killings occurred on
February 10, 1991. Soto-Ranirez confessed to Negrén- Mal donado t hat
he, along with two deceased nenbers of the conspiracy, killed
Dagobert o Robl es- Rodriguez because he felt threatened by Robl es-
Rodriguez. Soto-Ranirez then gained control of Robl es-Rodriguez's
heroi n point on Cuba Street. Soto-Ranmirez pled guilty in a Puerto
Ri co court to Robl es-Rodriguez's hom cide.

Another killing occurred on February 20, 1991. As
government informant Ana Luz Dones-Arroyo was | eadi ng undercover

police officer Efrain Hernandez de Ledn to the | ocation at Call ej 6n
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Dos where Soto-Ranirez and others stored their weapons, both were
gunned down. Sot o- Ranirez shot Dones- Arroyo, and defendant Ali cea-
Torres killed the police officer and disposed of the body. A
bal listics expert testified that the sanme two weapons used in the
nmur der of Robles-Rodriguez were used to kill Dones-Arroyo and
Her nandez de Leon.

Accordi ng to Negrén- Mal donado' s testinony, several nore
murders occurred after these two. On July 20, 1991, Soto-Ranirez
ordered the nmurder of one of his sellers at the Cuba Street drug
poi nt, Fernando Agosto-Vill egas, because two-ei ghths of a kil ogram
of cocaine and a nachine gun belonging to Soto-Ranirez were
m ssi ng. On May 12, 1992, Soto-Beniquez ordered the nurder of
Heriberto Rivera-CGonzalez in retribution for the death of Jose
Cosne- Sobrado (a/k/a Canito), who had been managi ng several of
Soto-Ranmirez's drug points. Ri vera- Gonzal ez was suspected of
participating in the nurder of Cosne-Sobrado earlier that day.
Def endant G ntron- Carabal | o, cooperati ng governnent wi t ness Negr én-
Mal donado, and two other nenbers of the group kidnapped Rivera-
Gonzéal ez and brought himto Callején Dos, where Negrén- Mal donado
and others killed him Finally, on Novenber 25, 1992, Negron-
Mal donado, Sot o- Beni quez, and anot her co-conspirator not on tri al
here, Juan Antoni o Rodriguez-Loépez, killed Reynal do Cancel - Robl es.
Sot 0- Beni quez supplied a drug deal er naned "Cuelli," who owned a

drug point outside Bitumul in the Vista Hernpbsa housing project.
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Cancel - Robl es was kill ed because he had ousted "Cuelli" fromthis
drug point.

On Decenber 20, 1992, gang warfare broke out between the
group and nenbers of a rival gang led by "Chacho.” A shootout
occurred between the two gangs, in which Angel Rivera-Pagan, a
menber of Soto-Ramirez and Soto-Beniquez's group, was Kkilled.
Ei ght days |ater, Negron-Ml donado, Rodriguez-Lopez, and others
retaliated by murdering Roberto Vasall o-Mrninglane, a nenber of
t he Chacho gang.

The gang warfare continued, and several days later, on
January 10, 1993, defendant Vega-Pacheco, governnent w tnesses
Ceséari o- Sot o and Negr 6n- Mal donado, Rodriguez-Lépez, and ot hers went
to the Qui ntana housi ng project and killed five nore people, tw of
whom were nenbers of the Chacho gang. Vega- Pacheco | ater pled
guilty in a Puerto Rico court to participating in those five
nmurders, which canme to be known as the Qui ntana nassacre.

Yet another rmurder took place on March 7, 1993, when
def endant Fernandez- Mal avé killed Tito Dones-Sanchez. Negr on-
Mal donado and Ceséario-Soto testified that Fernandez- Mal avé opened
fire on a white van after G ntroén-Caraball o and other dealers at
the Callej 6n Nueve drug point saw it driving nearby and suspected
that those inside were nenbers of the rival El Visco gang. Dones-
Sanchez was later found dead inside a white van of the sane

descri ption, which a nuni ci pal police officer had wi t nessed | eavi ng

- 13-



the Biturmul area. Fernandez-Mal avé pled guilty in a Puerto Rico
court to the nurder of Dones- Sanchez.

Whi | e these nmurders were occurring in 1992 and 1993, sone
changes occurred in the |eadership of the group. On January 8,
1992, Soto-Ramirez was incarcerated after pleading guilty in a
Puerto Rico court to various crimes, including attenpted nurder.
Af t er Sot o-Beni quez was shot in an assassination attenpt, he ceased
activities in Bitumul in Decenber 1992 and noved to Florida in
1993. Wiile Soto-Ramirez was in prison, Cosne-Sobrado nmanaged
three of Soto-Ramirez's drug points until Cosme- Sobrado was kil l ed
on May 12, 1992. Negroén-Mal donado then took over nmanaging the
points until he left for Philadel phia in June or July 1993. When
managi ng the points, both Cosme- Sobrado and Negr 6n- Mal donado t ook
i nstructions from Soto-Ranirez through tel ephone calls fromprison
and forwarded the proceeds fromthe drug points to Soto-Ranirez's
wife.

I n June or July 1993, Rodriguez-Lopez, a former nenber of
the group, returned to Bitumul from Fajardo, where he had fled
after the Quintana nassacre. Rodriguez-Lépez had teanmed up with
def endant Rene Gonzal ez- Ayal a and governnent wi tness Torrens-Alicea
to steal a two hundred kil ogram shi pnent of cocaine at a beach in
Faj ar do. W thout consulting anyone in Bitumul, Rodriguez-Lépez
brought the cocaine back to Bitunmul and established a "new' drug

point at Callején Nueve, where Soto-Ranirez's drug point had been
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abandoned. Rodr i guez- Lépez enployed several nenbers of the
original group in setting up the new drug point, including Garcia-
Garcia and de Ledén Maysonet, but he also brought in individuals
fromoutside Bitumul, including Gonzal ez-Ayal a and Torrens- Al i cea.

Tensi on arose between Rodriguez-LOpez and t he nenbers of
the original group, in particular Cintron-Caraballo and Negron-
Mal donado, over the influx of outsiders working at the new drug
point at Callejon Nueve. Torrens-Alicea testified, however, that
af t er Negr 6n- Mal donado returned fromPhi | adel phia, he "ironed out"”
these differences with Rodriguez-Lbpez over the course of two
meetings in August or Septenber 1993.

Around that tinme, several defendants again becane
involved in violent activities. According to Torrens-Alicea's
testinony, on Septenber 12, 1993, de Ledn Maysonet, Gonzal ez- Ayal a,

Garcia-Garcia, and three other nenbers of the gang went to Faj ardo

to find and kill an individual nanmed Vitito, who had been hired to
kill those responsible for the stolen cocaine in Fajardo. They
never found Vitito. Instead, de Ledon Maysonet, Gonzal ez- Ayal a, and

anot her nenber of the gang were arrested in Fajardo while in
possession of a firearm and el even decks of heroin; both de Lebn
Maysonet and Gonzal ez- Ayal a pled guilty in Puerto Rico court to the
charges. On Cctober 11, 1993, Torrens-Alicia, Garcia-Grcia, and

two others killed Oscar Nazario-Rivera in Floral Park, Hato Rey,
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because he was a nenber of the Chacho gang and had threatened
Rodr i guez- Lopez.
II.

On April 10, 1997, a federal grand jury in Puerto Rico
returned a two-count indictnent against the eleven appellants,
along with ten other defendants. Count One charged Sot o-Beniquez
and Soto-Ranirez with engaging in a continuing crimnal enterprise
inviolation of 21 U.S.C. 8 848(a) and (b). Count Two charged t hat
fromabout January 1, 1990, until about March 7, 1994, all twenty-
one defendants conspired to distribute nore than five kil ograns of
heroin, nore than five kilograns of cocaine, nore than five
kil ograms of cocaine base, and nore than 100 kil ograns of
marijuana, as prohibited by 21 U.S.C. § 841(a)(1) and 21 U.S.C. §
846.

Rodr i guez- Lépez, who becanme a cooperating witness in the
pre-trial stage of the case, testified to the grand jury. The
government eventual |y di scovered that he had |ied before the grand
jury about his presence at a nurder. The government inforned the
grand jury about the false testinony, and on Decenber 14, 1998,
obt ai ned a superseding indictnment. |In the superseding indictnent,
t he governnent all eged t he sane charges agai nst the sane twenty-one
defendants listed in the original indictnent. The governnent al so

added Rodriguez-Lopez as a defendant to the conspiracy charge of
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the superseding indictnent, thus raising the total nunber of
defendants to twenty-two.

On Decenber 28, 1998, the district court divided the
twenty-two defendants into two groups for trial purposes. At that
poi nt, sixteen of the original twenty-two defendants were slated to
goto trial. The district court selected the el even appellants as
the first group to be tried. After an eighty-six-day trial, the
jury returned a guilty verdict as to all eleven defendants on al
counts for which they were charged.

Al l el even defendants appeal ed. This court consol i dated
their appeal s.

III.

A. Sufficiency of the Evidence Proving a Single Conspiracy
(Garcia-Garcia, de Ledén Maysonet, Gonzalez-Ayala)

To join a drug conspiracy, a defendant nust agree with
others to advance the aim of the conspiracy -- here, to possess

drugs for distribution. United States v. Garcia-Torres, 280 F.3d

1, 4 (1st Cr. 2002). Advancing the aim of the conspiracy can
involve performng ancillary functions such as processing and
cooki ng drugs, procuring weapons, collecting nonies, enforcing
di scipline, chastising rivals, accounting, and the |like, as | ong as
such actions are perforned with the aim of furthering the
conspi racy. See id. To hold that defendants have "joined" a

conspiracy, there nust be sufficient evidence both that they knew
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about the conspiracy and that they knewthe ancillary service would
advance that conspiracy. |d.
Speci al issues arise when defendants argue that there

were nul tiple conspiracies and that their activities were not part

of the conspiracy charged. The initial issue -- and the only issue
we need to reach here -- is whether the governnment proved the
conspiracy charged in the indictnent. This issue, assunming a

properly instructed jury, resolves into a sufficiency-of-evidence

questi on. United States v. Martinez- Medi na, 279 F.3d 105, 113 &

n.2 (1st Cr. 2002); United States v. Whbey, 75 F.3d 761, 773-74

(st Gr. 1996). If the evidence is sufficient to support the
jury's finding that all the defendants are guilty of the single
conspiracy charged, then no error has occurred.?

A nunber of factors cone into play in determ ni ng whet her

the evidence establishes a single conspiracy,? including (1) the

! | f the evidence instead establishes agreenents different
from those charged, the next issue is variance. The review ng
court asks whether the evidence is sufficient to permt a properly
instructed jury to convict the defendant of a simlar related
conspiracy, and if so, whether the variance between the two
conspiracies affected the substantial rights of the defendant.
United States v. denn, 828 F.2d 855, 858 (1st GCir. 1987); see al so
Kotteakos v. United States, 328 U. S. 750, 774 (1946). W need not
reach this step of the inquiry in this case because we find
sufficient evidence to support the finding of a single conspiracy.

2 In sone cases, the indictnent itself sets forth
different, often sequential conspiracies in multiple counts. See,
e.g., United States v. David, 940 F.2d 722 (1st Gr. 1991).
Def endants then may argue that there is only one conspiracy, not
two, and that they nmay not be sentenced for two conspiracies
w thout violating the double jeopardy clause. 1d. at 732. This
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exi stence of a comon purpose, such as selling drugs for profit,
(2) the interdependency of various elenents in the plan, such as
whet her the success of an individual's own drug transactions
depends on the health and success of the drug trafficking network
that supplies him and (3) the degree of overlap anong the

participants. See Martinez-Mdina, 279 F.3d at 114; United States

v. Rivera-Ruiz, 244 F. 3d 263, 268 (1st Cr. 2001); United States v.

Portela, 167 F.3d 687, 697 (1st Cr. 1999). W look to the
totality of the evidence to see if it supports a finding of a

singl e conspiracy. Rivera-Ruiz, 244 F.3d at 268; Portela, 167 F.3d

at 696. The governnent need not show that each conspirator knew of
or had contact with all other nenbers. Nor need it show that the
conspirators knew all of the details of the conspiracy or
participated in every act in furtherance of the conspiracy. United

States v. Mena-Robles, 4 F.3d 1026, 1032 (1st G r. 1993). Changes

in the cast of characters do not preclude a finding of a single

overarching conspiracy. United States v. Shea, 211 F. 3d 658, 665

(1st Cr. 2000).

The defendants present two main challenges to the
sufficiency of evidence proving a single conspiracy. First, they
argue that there was no conspiracy at all because Soto-Ramrez and

Sot o- Beniquez were sinply conmmon distributors to a nunber of

court uses a simlar totality of the circunstances, nulti-factored
approach in analyzing a claimof that type. [1d. at 734.
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di verse and independent drug points. This argunment is belied by
t he record, which shows a great deal nore than comon di stribution.
The evidence establishes not only that Soto-Ramirez and Soto-
Beniquez were the primary suppliers of the six drug points, but
al so that the six drug points shared a comon system of defense.
Vari ous defendants stood guard at drug points owned by other co-
conspirators to protect themfromrival gang nenbers. For exanpl e,
Vega- Col 6n, who worked at his father's point on Laguna Street, also
stood as an armed guard at Rodriguez-Lopez's point on Callején
Nueve. Those standing guard at different drug points shared
resources with each other. They comuni cated anong t hensel ves vi a
wal ki e-tal kies or radios, issuing alerts when the police or
unfamliar cars fromoutside Bitumul were in the area. They al so
shared rifl es purchased and stored by Sot o- Beni quez, and anmuni ti on
pur chased by Vega-Cosne after taking up collections from each of
the drug points. Wen the drug points were threatened by riva

gangs, nenbers of the group would join together to guard vul nerabl e
points from attack. After the shootout with the Chacho gang in
Decenber 1992, Negr 6n- Mal donado, Fernandez- Mal avé, and Vega- Pacheco
stood guard together at Callej6n Dos. And after the conspiracy was
t hr eat ened by nmenbers of the El Vizco gang, Soto-Beniquez, Negron-
Mal donado, Fernandez-Mal avé, and Cintrén-Caraballo stood guard
together at the Street B drug point. The six drug points also

negotiated as a group in settling disputes with rival gangs. Wen
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war broke out against the Chacho gang at the end of 1992, Vega-
Cosne nmet with Chacho to negotiate on behalf of all six drug points
because the war was interfering with drug sales at the Bitunul
poi nt s.

Furthernore, nenbers of the group jointly avenged the
deat hs of others involved in the operation of the six drug points.
After the death of Cosne-Sobrado, who nanaged Soto-Ramirez's drug
poi nts while he was in prison, nenbers of the group net at Call ej dn
Dos. Individuals fromdifferent drug points attended the neeting,
i ncluding Soto-Beniquez and Alicea-Torres (Cuba Street point),
Vega- Cosne and Vega- Col 6n (Laguna Street point), C ntron-Caraballo
(Street B point), and Negron- Mal donado (Cal | ej 6n Nueve point). As
a result of the nmeeting, Negron-Mal donado and Cintron-Caraballo
came together to kidnap and murder Rivera-Gonzéal ez, whom Sot o-
Ranirez's wfe suspected of participating in Cosne-Sobrado's
mur der .

In addition to this system of conmon defense, the co-
conspirators had agreenents regardi ng the distribution of narcotics
at the drug points. Vega-Cosne and Negr6n- Mal donado net at | east
three tinmes to assign colors to the caps of crack capsul es sold at
different points in the Bitumul Ward so that their origin could be
I dentified and conpetition between the points avoi ded. Vega-Cosne
al so asked Soto-Ranmirez for perm ssion before setting up his drug

point with his son Vega-Col 6n on Laguna Street.
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The evi dence supports the jury's finding that each of the
defendants joined in this common enterprise. First, the evidence
establ i shes that each defendant joined in the cormon def ense of the
points. Seven of the defendants -- Soto-Ramirez, Soto-Beniquez,
Ali cea-Torres, Vega-Pacheco, Fernandez-Ml avé, Garcia-Garcia, and
Cintron-Caraballo -- ordered or participated in nmurders to protect
the drug points. Soto-Ramirez and Alicea-Torres killed a police
of ficer and a governnent informant who were about to discover the
group's stash of weapons used to protect the drug points. Soto-
Ramirez ordered the nmurder of one of his drug deal ers when sone
cocai ne and a nmachi ne gun di sappeared, sending the nessage that
t hose who broke ranks and stole fromthe group woul d be puni shed.

See United States v. Rodriguez, 162 F.3d 135, 143 (1st G r. 1998)

(finding the beating of a nenber of the conspiracy suspected of
being an informant to be in furtherance of the conspiracy because
it served to "maintain[] discipline in [the conspiracy's] ranks").
On Soto-Beniquez's orders, G ntron-Caraballo kidnapped Rivera-
Gonzal ez and brought himto Bitunul to be killed to avenge the
deat h of Cosne- Sobrado. Vega-Pacheco participated in the Quintana
massacre to avenge the death of Rivera-Pagan, a menber of the
group. Wile defending the group's territory at Callején Nueve,
Fer ndndez- Mal avé kil l ed Tito Dones- Sanchez by opening fire on a van
suspected of containing rival gang nmenbers. Garcia-Garcia killed

a nenber of the rival Chacho gang who threatened Rodriguez-Lopez.
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Al t hough not direct participants in those nurders, the
remai ni ng four defendants al so contributed to the common def ense of
the drug points. W put aside, for the nonment, the issue of
whet her the group's post-1993 activities involved a separate
conspiracy. De Ledbn Maysonet and CGonzal ez- Ayala went to Fajardo
for the purpose of killing sonmeone who t hreatened Rodriguez-Lopez.
Vega- Cosne supplied anmunition for shootings of rival gang nenbers
in 1992 and 1993 and negotiated on behalf of the group with the
Chacho gang. Vega- Col 6n stood as an arned guard at Rodriguez-
Lopez' s point on Callej 6n Nueve.

Second, in addition to evidence that each defendant
participated in the system of comon defense, there is evidence
that each defendant participated in the comobn enterprise of
selling drugs through the six points. W again put aside for the
nonent whet her the group's post-1993 activities involved a separate
conspiracy. Soto-Ramirez controlled several drug points, and his
house was used to prepare and package crack and heroin for
di stribution at several of the drug points. Soto-Beniquez was the
primary supplier of cocaine and crack to the six drug points.
Ali cea-Torres and Vega- Pacheco sold narcotics for points owned by
Sot 0- Beni quez and Soto-Ramirez from1990 to 1991. Fernéandez- Mal avé
packaged crack cocai ne, cocaine, and heroin from1992 to 1993, and
packaged cocai ne specifically for Soto-Ranmirez from May 1992 to

Decenber 1992. Garcia-Garcia sold narcotics for Soto-Beniquez and
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Soto-Ramirez from 1990 to 1991, packaged narcotics in 1992,
returned to selling narcotics for Rodriguez-Lopez in 1993.
Cintrén-Caraball o supervised a drug point for crack cocaine and
di stributed cocai ne and crack cocai ne for Soto-Ranirez throughout
the duration of the conspiracy. Gonzal ez-Ayal a hel ped Rodriguez-
Lopez steal 200 kil ograns of cocaine for the conspiracy in 1993 and
subsequently packaged and distributed it. De Leon- Maysonet
packaged and stored narcotics for the conspiracy from1990 to 1992
and then sold narcotics at the Callejo6n Nueve point in 1993.
Vega- Cosne supplied amunition and narcotics to Soto-Ranirez and
di stributed heroin at a drug point with Soto-Ramirez's permn ssion
t hroughout the duration of the conspiracy. Vega- Col 6n

Vega- Cosne's son, packaged crack, heroin, and marijuana for his
father's point.

The second argunent challenging the sufficiency of
evi dence proving a single conspiracy is presented by defendants
Garcia-Garcia, de Ledn Maysonet and Gonzal ez- Ayal a. They argue
that the governnent overreached in counting as part of one nmassive
conspiracy a separate, |ater, and antagonistic drug-selling group.
The three defendants argue that they cannot be guilty of the
continuing conspiracy when they were in conpetition with the
original conspiracy and the original conspirators were out to kill
the head of their drug group. They concede that the evi dence does

show their invol vemrent with separate drug points. But the evidence
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does not, they contend, show that they participated in an overal
drug conspiracy headed by Soto-Beniquez and Soto-Ranirez. They
argue that this conspiracy effectively ended by the summer of 1993.
In January 1992, Soto-Ranirez was arrested and incarcerated. And
W 1iam Sot o- Beni quez, after escaping death in a shootout, ceased
activities in Bitumul in Decenber 1992 and noved to Florida in
1993. Cosne- Sobrado, who succeeded Soto-Ranmirez, was killed on May
12, 1992, and Vi ctor Negro6n- Mal donado | eft for Phil adel phia in June
or July 1993.

The three defendants argue that |ater events centered
around a separate conspiracy, |led by Rodriguez-L6pez. Rodriguez-
Lopez, who had originally been part of the conspiracy headed by
Sot o- Ranirez and Soto-Beniquez, left Bitumul for Fajardo in the
sumer of 1993 to avoid being arrested for his involvenent in the
Qui nt ana massacre. Wiile in Fajardo, he stole a 200 kil ogram
shi pment of cocaine. Upon his return to San Juan in June or July
of 1993, and wit hout consulting anyone in Bitunul, Rodriguez-Ldépez
reestablished a drug point at Callejon Nueve with the stolen
cocai ne, enploying outsiders from Fajardo to operate the point.
Negr 6n- Mal donado testified that while he was in Phil adel phia, he
had tel ephone conversations with people in Bitumul, including
Ci ntron-Caraball o, who wanted to kill Rodriguez-Lépez for bringing

outsiders into the Bitumul operation; Torrens-Alicea confirmed that
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sone nenbers of the original group "were out to kill" Rodriguez-
Lopez.

Each of the three defendants argues that the multiple
conspiracies theory affects his liability in a different way.
Gonzal ez- Ayal a contends that, at nobst, he was a nenber only of a
| at er uncharged conspiracy headed by Rodriguez-Lopez; he did not
join any conspiracy at all until the sumrer of 1993, when he hel ped
Rodr i guez-Lopez steal the shipnent of cocaine and returned with
Rodriguez-Lépez to set up the drug point at Callejon Nueve.
Gonzal ez- Ayal a t hus contends that no evidence ties himto the ot her
Bi tumul drug points or the earlier nurders connected wth those
drug points.

De Ledbn Maysonet contends that he was prejudiced by the
governnent's single conspiracy theory because all of his
participation in the original conspiracy occurred while he was a
m nor . He was nonetheless held liable as an adult because he
supposedly ratified the conspiracy by continuing to participate

after he turned eighteen on January 12, 1992. United States v.

Welch, 15 F.3d 1202, 1211-12 (1st Cir. 1993). He cont ends,
however, that the only acts of ratification presented by the
governnment occurred after the original conspiracy had ended and
Rodr i guez- L6épez had taken over.

Garcia-Garcia argues that the governnent's presentation

of a single overarching conspiracy, rather than nultiple
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conspiracies, subjected himto evidence of murders in which he did
not participate. Garcia-Garcia contends that the only nurder in
whi ch he allegedly participated -- that of Oscar Nazario-Rivera --
occurred after the original conspiracy ended and was not drug-
rel at ed.

The jury was instructed on multiple conspiracies, at the
request of the defense. The district court informed the jury that
it nmust acquit "[e]ven if the evidence in the case shows that
def endants were a nenber of some conspiracy, and not the single
conspiracy charged inthe indictnent.”" As noted earlier, where the
jury was properly instructed and found the defendants guilty of
conspiracy, its verdict is reviewable only for sufficiency of
evidence. David, 940 F.2d at 732.

On the evidence, a jury could have concluded that there
was a later, rival conspiracy, but it was not conpelled to do so.
There is sufficient evidence to support the jury's verdict of
guilt, as well as its inplicit finding that a single conspiracy
exi sted that extended through the sumrer of 1993. The jury could
pl ausi bly have found that Rodriguez-Lépez was a nenber of the
ori gi nal conspiracy, that the reestablishment of the Callej 6n Nueve
drug point in the small neighborhood of Bitumul was part of an
agr eed- upon general operation to sell drugs and to control the drug
trade in Bitunmul, that the tension anong the nenbers of the

overarching group did not destroy the overall agreenent, that those
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tensions were worked out, and that the cooperation worked to
everyone's benefit and continued to provide a system of common
def ense.

Governnment informant Luis Torrens-Alicea testified that
di fferences between Rodriguez-Lopez and the original Bitunul
conspiracy were "ironed out" during two neetings involving
Rodr i guez- L6épez, Negron- Mal donado, and Cintrén-Caraball o at the El
Trebol housing project in August or Septenber of 1993.°% O her
evi dence corroborates this account. Menbers of the original group
continued to transact and nmeet with Rodriguez-Lépez after his
return. Negron- Ml donado bought heroin on credit from Rodriguez-
Lopez on at |east one occasion, and "cooked" crack cocaine for
Rodr i guez- Lépez. "Peter," who managed Soto-Ranirez's point,
Al i cea-Torres, and Vega-Cosne all distributed kil ograns of cocai ne
for Rodriguez-Lopez after his return. On Septenber 12, 1993,
Garcia-Garcia, de Ledn Maysonet, and two other menbers of the
original Bitumul group joined together with newconers Gonzal ez-
Ayal a and Torrens-Alicea to find and kill Vitito, who had been
hired to kill those who had stolen the 200 kil ogram shi pnment of

cocaine in Fajardo. Furthernore, after Rodriguez-Lopez's return,

3 Torrens-Alicea also testified that, at this neeting,
Cintroén-Caraball o and Negrén-Mal donado i nforned Rodriguez-Lopez
that they now sought to kill Soto-Ranirez and his associates

Because Soto- Ramirez and Sot o- Beni quez had al ready | eft Bitunul at
this point, however, these new tensions did not prevent the drug
poi nts from working together, as described infra.
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Sot o- Ramirez, Vega-Cosne, Cintron-Caraball o, and Negron- Mal donado
all continued to operate the sanme drug points, and Garcia-Garcia,
de Ledén Maysonet, Alicea-Torres, Fernandez-Mal avé, and two ot her
menbers of the original conspiracy continued to work at those
poi nt s.

Moreover, contrary to defendants' assertions that the
drug points operated independently after the summer of 1993, the
evidence permtted the conclusion that they continued to work
t oget her. Negr 6n- Mal donado' s three neetings with Vega-Cosne to
coordinate the cap colors for crack capsules occurred between
Septenber and Novenber of 1993, three to five nonths after
Rodr i guez-LOpez's return. In addition, nenbers of the conspiracy
acted jointly to defend each other from threats. Vega- Cosne
conti nued to purchase ammunition for the collective defense of the
drug points. On Septenber 12, 1993, as nentioned earlier, nenbers
of the original Bitumul group joined with the newconers to find and
kill Vitito, who had been hired to kill Rodriguez-Lopez and ot hers.
On Cctober 11, 1993, Torrens-Alicea, Garcia-Garcia, and two other
I ndi vidual s nurdered Oscar Nazario-Rivera, a nmenber of the riva
Chacho gang who had threatened Rodriguez-Lépez. Menbers of the
conspiracy also continued to warn one another about possible
t hreat s. In 1994, after Vega-Cosne's drug point was shot at by
i ndi vidual s fromSan Jose, he went to C ntron-Carabal |l o and Negr 6n-

Mal donado to warn them of the danger. And on several occasions in
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early 1994, after Al berto Santiago-Figueroa, who ran the El Palo
poi nt on Laguna Street, saw people arned with rifles driving by his
poi nt, he sent a nessenger to inform Negrén-Ml donado of what he
had seen.

Because the record supports the jury's finding of a
single conspiracy, the three defendants are liable for their
partici pation. Al t hough Gonzal ez-Ayala may have joined the
conspiracy late, as long as he did so knowingly, he is liable for
the conspiracy itself and earlier acts in furtherance of the
conspi racy. David, 940 F.2d at 735. A jury could easily have
found that he joined know ngly. Gonzal ez-Ayal a was present at the
nmeet i ng of Negr 6n- Mal donado, Ci ntrén-Carabal | o, and Rodri guez-Lopez
I n August or Septenber of 1993, in which they worked out their
differences. He also participated in the trip to Fajardo to kill
Vitito. Mere association with conspirators does not establish a

knowi ng intent tojoin a conspiracy. United States v. Gonez- Pabon,

911 F.2d 847, 853 (1st Cr. 1990). But, in this situation, the
jury coul d have reasonably inferred from Gonzal ez- Ayal a' s presence
at negotiations between major players in the gang and from his
participation in the hunt for Vitito that he knew or |earned of
"the essential nature of the plan® to distribute narcotics in
Bitunul and the violent tactics wused to carry out that

distribution. Mena-Robles, 4 F.3d at 1032 (quoting United States

v. O Canpo, 973 F.2d 1015, 1019 (1st Gir. 1992)).
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Simlarly, although de Le6n Maysonet joined the
conspiracy as a mnor, he ratified his participation after he had
turned ei ghteen. In 1993, he stood guard at the Callej6n Nueve
poi nt, packaged and stored narcotics for the point, and
participated in the unsuccessful mssionto Fajardo in 1993 to find
and kill Vitito.

Garcia-Garcia actively participated in the conspiracy
from the beginning, selling drugs at the Cuba Street point from

1990 to 1991 and packagi ng narcotics for drug points from 1992 to

1993.

W reject the defendants’ mul tiple conspiracies
argunents.
B. Pre-Trial

1. Grand Jury M sconduct
( Sot 0- Beni quez, Soto-Ranirez, Fernandez- Mal avé)*

One event concerning a grand jury wtness underlies a
nunber of issues presented by the defense.

The government wused a then-cooperating conspirator,
Rodr i guez-Lépez, as a grand jury witness in obtaining the original
indictnment on April 10, 1997. In July of 1998, the prosecution

first learned that it m ght have been m sled by Rodriguez-Lopez.

4 A nunber of defendants present no argunent on issues but
purport to adopt argunents presented by other defendants on those
| ssues. In no instance in which that is done is the argunent
successful. Wen an issue is listed as raised by a defendant, the

defendant listed is the one who argued the issue.
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Negr 6n- Mal donado, who had just started cooperating with federa
authorities, informed the prosecution that Rodriguez-Lopez was not,
as he had told the prosecution, present at Rivera-CGonzalez's
mur der . When confronted with this information, Rodriguez-Lopez
admtted that he had lied to FBI investigators about being present
at the murder but insisted that he had not fabricated any of his
testinmony before the grand jury, which did not address the Ri vera-
Gonzal ez nurder

Rat her than disclose this information imrediately, the
prosecution waited and investigated. In Novenber 1998, the
governnment |learned from a second cooperating defendant that
Rodr i guez- Lopez al so mi ght have |ied about his presence at several
other nurders, including at |east one nurder about which he had
testified to the grand jury, that of Rivera-Pagan. On Novenber 18,
t he government notified defense counsel of this inconsistency. It
al so insisted that Rodriguez-Lo6pez, who still denied Iying to the
grand jury, take a polygraph test. When he failed the test on
Decenber 1, Rodriguez-LOpez admtted that he had i ndeed |ied during
the grand jury proceedings and that he had not been present at
Ri vera- Pagan's nurder. On Decenber 14, the prosecution obtained a
supersedi ng i ndictnent fromthe grand jury that changed Rodriguez-
Lopez from a star government witness to a defendant. The
superseding indictnent, which was returned 15 days before tria

started, was based on the testinony of a federal agent who
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presented the governnment's evidence that Rodriguez-Lopez had |ied
to the FBI . Rodriguez-Lépez did not testify at trial.

Several defendants object that their convictions were
irreparably tainted by Rodriguez-Lopez's perjury before the grand
jury. The trial court rejected this claim holding that the fact
that the superseding indictnment was obtained and the perjured
testinmony was not presented at trial cured any problem That
ruling was correct.

The unknowi ng presentation of perjured testinony before
the grand jury was harm ess and does not warrant any renedial
action. "[A]s a general nmatter, a district court may not dismss
an indictment for errors in grand jury proceedi ngs unless such

errors prejudiced the defendants." Bank of Nova Scotia v. United

States, 487 U. S. 250, 254 (1988); see also United States .

Flores-Rivera, 56 F.3d 319, 328 (1st Gr. 1995). Here, the

district court specifically found that "[d]efendants can hardly
show prejudice when the matter was |ater explained to the G and
Jury and the perjured testinony has not been used in trial."” W
review this conclusion only for an abuse of discretion. See United

States v. Maceo, 873 F.2d 1, 3 (1st Cr.), cert. denied, 493 U S

840 (1989). No such abuse was present here.
First, the grand jury returned a superseding indictnment

after learning of the perjured testinony, thereby denonstrating
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that sufficient evidence existed to indict the defendants even
absent the testinony of Rodriguez-Lopez.

O even greater inport, a petit jury subsequently found
the defendants guilty beyond a reasonable doubt of the charges
alleged in the indictnent. Such a finding "denonstrates a fortiori
that there was probable cause to charge the defendants with the

offenses for which they were convicted." United States .

Lopez-Lopez, 282 F.3d 1, 9 (1st Cr. 2002) (quoting United States

v. Mechani k, 475 U.S. 66, 67 (1986)). As such, "[a]ll but the nost
serious errors before the grand jury are rendered harm ess by a

conviction at trial." United States v. Reyes-Echevarria, No. 02-

1653, 2003 U.S. App. LEXIS 19614, at *6 (1st Cir. Sept. 22, 2003).
"Only a defect so fundanental that it causes the grand jury no
| onger to be a grand jury, or the indictnent no |onger to be an
indictment” is sufficient to invalidate a subsequent conviction.

Id. (quoting Mdland Asphalt Corp. v. United States, 489 U S. 794,

802 (1989)). The governnent's unknow ng presentation of perjured
testinmony before the grand jury is not a defect of that nagnitude
on these facts.

2. | ndi ct ment

a) Pre-1ndi ct ment Del ay
( Sot o- Beni quez, Soto-Ram rez)

Sot 0- Beni quez and Sot o- Ranirez argue that the indictnent
shoul d have been dism ssed because the governnent delayed in

obtaining it. As discussed infra, the indictnent conplied with the
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statute of limtations, whichis the primary safeguard agai nst pre-
i ndi ctment delay. When the statute of linmtations has been net, a
def endant seeking reversal of his conviction based on pre-
i ndi ctment del ay "bears the heavy burden of showi ng not only that
the pre-indictnment delay caused hi mactual, substantial prejudice,
but also that the prosecution orchestrated the delay to gain a

tactical advantage over him" United States v. Stokes, 124 F. 3d

39, 46-47 (1st Cir. 1997); see also United States v. Marion, 404

U.S. 307, 324 (1971). Sot 0- Beni quez and Soto-Ranirez have not
attenpted to make such a show ng.

b) Constitutionality of CCE Indictnent
( Sot o- Beni quez, Sot o-Ranirez)

i Failure to Charge Three Predicate CCE Acts

Sot 0-Beniquez and Soto-Ramirez argue that their CCE
convi ctions should be reversed because the indictment did not set
forth as elenents of the offense the three predicate offenses
required for the crime of CCE, 21 U S.C 8§ 848. As described in
our case law, the elenments of a CCE crinme are (1) the defendant
commtted a felony violation of the federal narcotics | aws, (2) the
violation was part of a continuing series of violations, (3) the
series of offenses occurred in concert with five or nore persons,
(4) the defendant was an organi zer, supervisor, or manager, and (5)
t he defendant obtained substantial inconme or resources from the

series of violations. United States v. Roul eau, 894 F.2d 13, 14
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(1st Cr. 1990). To show a continuing series of violations, three
or nore predicate drug of fenses nust be denonstrated. 1d.

Def endants argue that their due process rights were
viol ated because they were deprived of adequate notice of the
predi cat e of fenses underlying the CCE charge. Were the CCE count
of an indictment does not list the specific predicate offenses but
those offenses are alleged in other counts of the indictnent,
courts have generally held that defendants have received actua
noti ce of the charges and no reversible error has occurred. United

States v. Staggs, 881 F.2d 1527, 1530-31 (10th G r. 1989) (finding

I ndi ct mrent adequate where no underlying violations were specified
in the CCE count but at |east three underlying violations were

listed el sewhere in the indictnent); United States v. Mya- Gonez,

860 F.2d 706, 752 (7th Gr. 1988); United States v. Becton, 751

F.2d 250, 256-57 (8th Cir. 1984). W think it preferable for
predi cate offenses to be alleged in the CCE count. But, at |east
where the CCE count incorporates by reference predicate offenses
charged elsewhere in the indictnent, failure to list predicate
offenses in the CCE count itself is not reversible error because

t he def endant has been provided fair notice. Mya-CGnez, 860 F.2d

at 752; Becton, 751 F.2d at 256-57.
Here, while the CCE count did not explicitly set forth
three CCE predicate offenses, it incorporated Count Two, the

conspiracy count. Count Two did provide such notice. Count Two
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states that "at divers tines" between January 1, 1990 and March 7,
1994, the defendants distributed and possessed with intent to
di stribute heroin, cocaine, crack cocaine, and marijuana. It
further states that the defendants "woul d purchase multi-kil ogram
quantities of heroin, cocaine and nmarijuana at whol esal e pri ces,
woul d cut, divide, and package [the drugs] in small packages
for subsequent sale at drug points, [and] . . . would sell packaged
[drugs] in small quantities to custoners at drug points."” That
count al so al |l eges specifically that Soto-Ranirez and Sot o- Beni quez
supervi sed the "supply [of] sellers with the drugs to be sold
and [the sale of] narcotics at drug point," and that they would
"“personal ly deliver packaged narcotics to [their] runners and
sellers.”

Def endant s argue (1) that the acts described i n Count Two
are insufficient to provide notice because they establish only one
predi cate of fense, nanely, the conspiracy to distribute narcotics,?®
and (2) that the acts are insufficiently described. Bot h
assertions are incorrect. As to the defendants' first contention,
each act of distribution described in the indictnent constitutes a

separate predicate offense. See, e.qg., United States v. Escobar-de

° If the conspiracy is used to establish the continuing
series of violations, then defendants nmay be punished on the CCE
charge but not the conspiracy charge. Rutledge v. United States,
517 U. S. 292, 307 (1996). Because the court eventually dism ssed
t he conspiracy charge, Count Two, against the two CCE def endants,
this is not an issue here.
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Jesus, 187 F.3d 148, 160 n.6 (1st Gr. 1999) (treating two
different incidents of possession with the intent to distribute as
two separate predicate offenses). Miltiple acts of distribution,
certainly three or nore, are alleged. As to their second
contention, the time period and acts are alleged in sufficient
detail to provide adequate notice.

Def endants then argue that the indictnent failed to
specify either the amount of drugs distributed or the anmount of
"substantial inconme" received by the defendants, thus depriving
them of notice as to whether they were charged under 21 U S. C 8§
848(a) or (b). Section 848(a) carries a sentence of thirty years
to life, whereas 8 848(b) carries a mandatory life sentence. W
rej ect defendants' argunent. Def endants, nerely by reading the
I ndi ctnent, were on notice of the possibility of a life sentence.
Section 848(b) requires life inprisonment for the "principal
| eaders” of the continuing crimnal enterprise if their violation
of the drug laws involved nore than 300 tines the quantity
described in 21 U S.C. § 841(b)(1)(B). The indictnment identified
Sot o- Ranmirez and Soto-Beniquez as the two "leader[s] . . . of the
drug-trafficking organi zati on descri bed in Counts One and Two." It
also identified themas conspiring to distribute, inter alia, nore
than five kil ograns of cocai ne base, which is nore than 300 tines

the five grans of cocaine base described in 8§ 841(b)(1)(B)
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Defendants also argue that in the indictment the
predi cate of fenses for the CCE charge were based on the conspiracy
count, but at trial, the governnent used evidence of uncharged
narcotics offenses to establish the predicate offenses. Thus,
def endants argue, although the CCE charge renmi ned the sane, the
facts used to prove the series el enent of the charge were different
fromthose set forth in the indictnent.

Def endants franme this argunent as a cl ai mof constructive
anendnent, but it is actually a claimof variance. "A constructive
amendnent occurs when the charging terns of the indictnent are
altered, either literally or in effect, by prosecution or court
after the grand jury has | ast passed upon them A variance occurs
when the charging terns renmai n unchanged but when the facts proved
at trial are different from those alleged in the indictnent."

United States v. Fisher, 3 F.3d 456, 462 (1st Cir. 1993) (citations

and quotation marks omtted). Convictions may be reversed based on
variance only upon a showng of prejudice to the defendant's
substantial rights -- that is, when |ack of notice regarding the
charges deprives the defendant of his ability to prepare an
effective defense and to avoid surprise at trial. Id. Here
def endants were not prejudiced. The indictnment charged themw th
violations of narcotics laws from January 1990 to March 1994; the
use of narcotics offenses in that tinme period should have been no

surprise to them
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ii. CCE Prosecution As Contrary to Congressiona
| nt ent

Sot o- Beni quez and Soto-Ramirez next argue that their
prosecution under the CCE statute is contrary to legislative
intent. That intent, they contend, is to enhance punishnent for
| ar ge- scal e drug ki ngpins. Defendants argue that the evidence did
not show them to be kingpins because they |ived nodestly. The
government argues that we should not entertain this argunent
because the crinme charged is within the statutory | anguage and t hat
ends the inquiry. If the crinme charged is literally within the
words of the statute, there is not usually occasiontoinquire into

intent. See United States v. Rutherford, 442 U. S. 544, 551 (1979).

That is the case here.

To the extent that defendants' argunent chall enges the
sufficiency of evidence as to the substantial incone el enent of the
CCE charge, it fails. Soto-Beniquez sold at | east $10, 000 worth of
cocai ne per week to Negrén- Mal donado. Sot o- Ranirez owned three
drug points for at least three years, each of which vyielded
approxi mately $5,000 per week from crack cocai ne alone. These
figures provide sufficient evidence to support the jury's finding
of substantial incone.

C) Statute of Limtations
( Sot o- Beni quez, Soto-Ramrez)

Sot 0- Beniquez and Soto-Ranirez argue that their

prosecution was untinely under the statute of l[imtations. A CCE
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of fense consists of a series of three or nore underlying predicate
of fenses. A CCE charge is within the statute of Iimtations if the
government denonstrates that at |east one predicate act was
committed in the five years prior to the indictnent. See, e.q.,

United States v. Baker, 10 F.3d 1374, 1410 (9th Cr. 1993). I n

this case, the indictnent is dated April 11, 1997. Thus, the
prosecution had to prove that one predicate act was comritted on or
after April 12, 1992.

The parties dispute which acts count as predicate
of fenses for purposes of determning whether the statute of
[imtations has run. Sot 0- Beni quez and Soto-Ranirez argue, by
analogy to the RICO statute, that only the acts of the parties
charged with the CCE count, and not those of their co-conspirators,

may be considered. See United States v. Torres-lLopez, 851 F.2d

520, 524-25 (1st Gr. 1988) (applying this rule to substantive Rl CO
charges). The governnent argues that it need only denonstrate that
acts in furtherance of the conspiracy occurred within the five-year
limtations period and that the defendants failed to withdraw from
t he conspiracy.

We need not resolve this issue because the evidence,
viewed in the light nost favorable to the prosecution, 1is
sufficient to support the conclusion that both Soto-Ramrez and
Sot 0- Beni quez t hensel ves comritted predicate of fenses after Apri

12, 1992. Although Soto-Ranirez was incarcerated on January 8,
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1992, the governnment presented evidence that he still controlled
and managed the drug points at La Pared, Callej6n Nueve, and Cuba
Street. While he was in prison, he enployed Cosne-Sobrado to
manage the points until My 1992. After Cosne-Sobrado was kil l ed,
Sot o- Ranirez appointed "Manolin" and "Peter" as Cosne-Sobrado's
successors. Soto-Ramirez gave instructions on the operation of the
poi nts by tel ephone, and the proceeds fromthe points were given to
Soto-Ranmirez's wife. This evidence of Soto-Ranirez's own acts
within the five-year period is sufficient to establish the
timeliness of his indictnent.

Sot 0- Beni quez argues that he ceased all activities
related to the conspiracy in Decenber 1992 when he noved to
Fl ori da. Assuming arguendo that this statement is true, the

Decenber 1992 dat e does not hel p Sot o-Beni quez. The operative date

for limtations purposes is April 12, 1992, sone eight nonths
earlier. The record supports the conclusion that Soto-Beniquez
engaged in predicate offenses after that date. In January 1993,

for exanple, Soto-Beniquez provided transportation, firearns, and
a hide-out for nenbers of the Bitumul gang after the Quintana
massacre, in which the gang nurdered five people in retaliation for
the death of fellow gang nenber Rivera-Pagéan. Sot o- Beni quez' s

i ndi ctment was not barred by the statute of l[imtations.
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3. Abuse of Prosecutorial Discretion
(Fer nandez- Mal avé)

Fer nandez- Mal avé nmakes a generalized protest that the
federal prosecution should never have been brought because he (and
many of the other defendants) had already pled guilty to rel ated
state charges. This argunent does not present an issue that is
reviewable by this court. \Watever the contours of permnissible
attacks on the exercise of prosecutorial discretion, this claim

|ies outside of those contours. See United States v. Stokes, 124

F.3d 39, 45 (1st Cr. 1997) ("[T]he federal governnent [has] a
perfect right to take a hard ook at [a] case and to determ ne
whet her society's interests call for the wunusual step of
instituting a federal prosecution notw thstanding the prior
commencenent of a state prosecution for substantially the sane
conduct.").

4. Pre-Trial Denial of Mdtions for Severance
(CGonzal ez- Ayal a, de Ledn Maysonet)

CGonzal ez- Ayala and de Ledn Maysonet appeal from the
district court's denial of their notions to be severed and tried
wi th the second group of defendants. On Decenber 28, 1998, the day
on which jury sel ection began, the district court decided to split
t he si xteen defendants who planned to goto trial into two groups.
The governnent proposed that the first ten defendants on the
i ndi ctment becone the first grouptogototrial. The government's

reasoning was that this division wwuld allow the prosecution to
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"try[] the senior conspirators together, that is the principa
| eaders, and the organi zers and supervi sors of the conspiracy” and
to "try[] the conspirators who planned and carried [out] numerous
acts of violence within the conspiracy together."” The district
court initially accepted this proposal but then severed one
defendant to allow for a nental conpetency hearing, another
def endant because he was on bond, and yet anot her def endant because
his counsel wthdrew from the case on that day. Two ot her
def endants were severed because they could not yet proceed to
trial; one was still a fugitive and the other, Rodriguez-Lbépez, had
been indicted only two weeks earlier. Having severed five
defendants, the district court was left with the el even appell ants
and decided to proceed to trial with all eleven.

CGonzal ez- Ayala and de Ledn Maysonet contend that the
district court erred in refusing to sever their cases. Rule 14,
Fed. R Cim P., allows a trial court to sever defendants when
j oi nder woul d prejudice them Gonzal ez-Ayal a and de Le6n Maysonet
argue that the joinder prejudiced them by forcing themto go to
trial with nore senior conspirators. They contend that the
conplexity of the case and the nmarkedly different degrees of
cul pability between them and their co-defendants, many of whom
commtted nurders or held | eadership positions in the conspiracy,
created the potential for jury confusion. Mor eover, they argue

that they were prejudiced by the presentation of spillover evidence

- 44-



regarding fifteen nurders commtted by their co-defendants, in
whi ch they did not participate.

W review the district court's denial of defendants’
notions for severance under Fed. R Cim P. 14 for abuse of

discretion. United States v. Lane, 474 U.S. 438, 449 n. 12 (1986);

United States v. Deluca, 137 F.3d 24, 36 (1st GCr. 1998). To

denonstrat e abuse of discretion, defendants nust show t hat j oi nder
deprived them of a fair trial, resulting in a mscarriage of

justice. United States v. Baltas, 236 F.3d 27, 33 (1st Cr. 2001).

Because the general rule is that those indicted together are tried
toget her to prevent inconsistent verdicts and to conserve judici al
and prosecutorial resources, severance is particularly difficult to
obtain where, as here, nultiple defendants share a single

indictment. United States v. O Bryant, 998 F.2d 21, 25 (1st G

1993) .

Def endants have not made such a strong show ng of
prejudice. As to the nurder evidence, defendants cannot conplain
of an inproper spillover effect where evidence is independently

adm ssi ble against them United States v. Brandon, 17 F.3d 409,

440 (1st Cr. 1994); O Bryant, 998 F.2d at 26. Because conspiracy
cases often i nvol ve evidence that is adm ssi bl e agai nst all nenbers
of the conspiracy, "in the context of conspiracy, severance wl |
rarely, if ever, be required.” DelLuca, 137 F.3d at 36 (quoting

Flores-Rivera, 56 F.3d at 325 (internal quotation marks and
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citations omtted)). Here, the murder evidence would likely be
admi ssi bl e agai nst Gonzal ez- Ayal a and de Ledén Maysonet even in a
separate trial in order to denobnstrate the operation and
devel opnment of the conspiracy's system of common def ense.

As to the conplexity of the case and the potential for
jury confusion, there is no indication that the jury was unable to
di stingui sh the evidence and acts relating to each defendant. The
court instructed the jury that each defendant nust be judged
separately based on the evidence admssible against him
Def endants are not entitled to severance solely on the basis that

their co-defendants were nore cul pable. See Flores-Rivera, 56 F. 3d

at 325; Brandon, 17 F.3d at 440-41.

5. Pre-Trial D scovery
( Sot o- Beni quez, Soto-Ramirez, Fernandez-Mal avé, Alicea-
Torres)

Def endants nmake both a generalized attack on the
government's habitual dilatoriness in turning over discovery
mat erial and nore specific attacks. Here, we address only the
al l eged | ateness of the prosecution's conpliance wth discovery;
the Brady and Gglio clains are dealt with later, as are the
specific attacks.

Several of the defendants allege that the prosecution
consistently failed to respond to discovery requests and orders in
atinely fashion, and then "snother[ed] [then] with an aval anche of

docunents during trial." The defendants are correct that the
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prosecution did, on several occasions, fail to conply wth
di scovery tinmetables set by the district court. These discovery
viol ations do not warrant reversing the defendants' convictions.
W have | ong recogni zed that "the decision as to whet her
di scovery sanctions are warranted and the choi ce of what sanctions
shoul d be inposed are matters within the sound discretion of the

trial court." Gannett v. Carp (In re Carp), 340 F.3d 15, 23 (1st

Cir. 2003); Media Duplication Servs., Ltd. v. HDG Software, Inc.,

928 F.2d 1228, 1238 (1st Cir. 1991). As such, reviewof a district
court's use or non-use of discovery sanctions is only for abuse of

discretion. See United States v. One 1987 BMW 325, 985 F.2d 655,

657 (1st Cr. 1993). An abuse of discretion "occurs when a
material factor deserving significant weight is ignored, when an
| mproper factor is relied upon, or when all proper and no i nproper
factors are assessed, but the court makes a serious mstake in

wei ghing them™ Indep. Ol & Chem W irkers, Inc. v. Procter &

Ganble Mg. Co., 864 F.2d 927, 929 (1st Gir. 1988).

The district court did not abuse its discretion in
refusing to dismss the indictnent due to the prosecution's
di scovery violations. Rather than resort to the drastic renedy of
dism ssal, the district court w sely addressed the prosecution's
failures to conply with discovery deadlines on a situation-by-
situation basis in order to prevent or remedy any prejudice that

t hose vi ol ati ons may have had on the defendants. Cf. United States
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v. Santana, 6 F.3d 1, 11 (1st Cr. 1993) (suggesting that a court
shoul d not disnmiss an indictnment when prosecutorial m sconduct is
"redressabl e through the utilization of |ess drastic disciplinary
tools"). For instance, in response to the governnent's failure to
conply with one discovery order, the district court chastised the
prosecution and ordered the governnent to provide the defendants
with information not normally covered by Rule 16 of the Federa

Rul es of Crimnal Procedure. Addr essi ng anot her violation, the
district court set an accel erated discovery tinetable and warned
the prosecution that "[i]f the governnent fails to conply, the
court will dismss theindictnment.” Inathirdinstance, the court
refused to admt into evidence a photograph that the prosecution
had not adequately disclosed to the defense. Each of these
responses to the governnent's discovery viol ations hel ped mtigate
any prejudice to the defendants that m ght otherw se have resulted
from the governnent's apparent inability to neet discovery
deadl i nes. Gven this solution, the district court's continua

deni al s of the defendants' notions to dismss the indictnent due to
t he governnent's di scovery violations were certainly not abuses of
di scretion. That conclusion is not a condonation of the
governnent's behavior; it is just a recognition that reversal of
the conviction is not warranted, given the district court's

i nposition of other sanctions.
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C. Alleged Trial Errors
1. Evidentiary Rulings

a) Adm ssion of Murder Evidence As to CCE Defendants
( Sot o- Beni quez, Sot o- Ranirez)

Sot 0-Beni quez and Soto-Ramirez object that they were
unfairly prejudiced by the adm ssion of evidence concerning the
mur der s of Jose Cosme- Sobrado, Angel Rivera-Pagan, and M guel Angel
M1l an-Soto (a/k/a Guelo). The district court found that the three
murders were not part of the conspiracy, but admtted the evidence
over the defendants' Rule 403 objection because the three nurders
expl ained the notive for subsequent nurders that did further the
conspi racy.

The district court's ruling is reviewed for abuse of

di screti on. dd Chief v. United States, 519 U S. 172, 183 n.7

(1997). The court did not abuse its discretion in admtting the
evi dence. Cosme- Sobrado's nurder was relevant to denonstrate a
notive for an overt act in furtherance of the conspiracy: the
ki dnappi ng and nmurder of Herberto Rivera-Gonzal ez. Menbers of the
conspiracy killed Rivera-Conzalez because he was a suspected
partici pant in Cosnme-Sobrado's nmurder. Cosne-Sobrado's death was
al so inportant to denonstrate that conspirators fromdifferent drug
poi nts woul d cone together to avenge the death of a nmenber of their
gang. Simlarly, the killings of Rivera-Pagan and M|l an-Soto in
shooti ngs by t he Chacho gang were rel evant to denonstrate the basis

for gang warfare with Chacho. This gang warfare led to two overt
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acts in furtherance of the conspiracy: the nurder of Roberto
Vasal | o- Mor ni ngl ane, who was a nenber of the Chacho gang, and the
Qui nt ana nmassacre.

Soto-Ranmirez and Soto-Beniquez also claim wthout
further explanation, that they were prejudiced by evidence of
twel ve other nurders. Because this argunent is nmade in a
perfunctory manner, unacconpanied by any effort at devel oped

argunentation, it has been waived. See Gella v. Salem Five Cent

Sav. Bank, 42 F.3d 26, 36 (1st Cr. 1994).
b) Adm ssion of Murder Evidence As to Non-CCE
Def endant s
(Garcia-Garcia, Gonzal ez-Ayal a, de Ledn Maysonet)
Three def endants contend that evi dence of nurders should
not have been adm tted agai nst them because the governnment did not
establish a connection between any of the murders and the charged
conspiracy. They argue that the nmurders were not shown to be in
furtherance of the charged conspiracy. They also argue that even
if the murders were in furtherance of a conspiracy headed by Soto-
Ramni rez and Sot o- Beni quez from 1990 until the sunmer of 1993, those
murders did not advance the interests of the l|ater conspiracy
headed by Rodriguez-Lopez. These errors regardi ng the adm ssion
of the murder evidence, they contend, cannot be harm ess because

the murders constituted about seventy-five percent of the

governnment's evidence at trial.
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Review is for abuse of discretion. No abuse occurred
here. The three nmurders discussed in the previous section were
adm ssible to denonstrate the notive for subsequent overt acts in
furtherance of the conspiracy. The remaining nurders were
adm ssible as acts in furtherance of the conspiracy.

A reasonabl e factfinder could infer that the nurder of
Dagobert o Robl es-Rodriguez was in furtherance of the conspiracy.
Sot o- Ramirez and Soto-Beniquez worked for Robles-Rodriguez, who
owned the drug point on Cuba Street, at the tinme of the mnurder
Negr 6n- Mal donado testified that Soto-Ranirez teanmed up with co-
conspirators Cosne-Vega and "Manol in" and kill ed Robl es-Rodriguez
at least partly because Soto-Ramirez felt threatened by him
Af t erwar ds, Soto-Ranirez and Sot o- Beni quez t ook control of Robl es-
Rodriguez's drug point. A reasonable inference is that Soto-
Ranirez killed Robles-Rodriguez to avoid further threats and to
gain full control of the drug point, thus elimnating a potenti al
conpetitor to the conspiracy.

It is also a reasonable inference that governnent
i nf ormant Ana Luz Dones- Arroyo and undercover police officer Efrain
Her nandez de Le6n were killed in furtherance of the conspiracy --
to prevent their discovery of the group's weapons stash. The two
were gunned down as Dones-Arroyo was |eading the officer to the

| ocati on of the stash.
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Fernando Agosto-Villegas was killed on Soto-Ramirez's
orders because two-ei ghths of a kilogram of cocaine and a nachi ne
gun belonging to Soto-Ramirez were mssing. The nurder furthered
the conspiracy by sending the nessage that those suspected of
stealing fromthe conspiracy woul d be treated harshly. Rodriguez,
162 F.3d at 143.

Herberto Rivera-CGonzalez was killed in retribution for
the death of Cosme- Sobrado, who had been managi ng Soto-Ranirez's
drug point for him while he was in prison. The defendants
correctly note that the governnment never proved that Rivera-
Gonzal ez was actually a nmenber of a rival gang or participated in
killing Cosne-Sobrado. But the governnent net its burden when it
presented testinony that the conspirators believed, even if
incorrectly, that Rivera-Gonzalez was responsible and that they

killed himfor that reason. See, e.qg., United States v. Mayes, 917

F.2d 457, 464 (10th Cr. 1990) (explaining that to be "in
furtherance" of a conspiracy, an act nust be intended to pronote
conspiratorial objectives but need not actually succeed in
furthering the conspiracy).

Reynal do Cancel - Robles was killed because he seized
control of a drug point |ocated outside Bitumul in the Vista
Her nosa housing project that was supplied by Soto-Beniquez. His
mur der furthered the conspiracy by protecting its custoner base and

thus ensuring a stronger market for its narcotics.
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Robert Vasal |l o- Morni ngl ane and the five victinms of the
Quintana Massacre were killed in retribution for the death of
Angel Rivera-Pagan. Rivera-Pagan had died in a shootout in Bitumnul
with the rival Chacho gang, to which Vasal | o- Mor ni ngl ane and t wo of
the five victins of the Quintana Massacre bel onged. These nurders
furthered the conspiracy's goal of defending its territory and its
menbers agai nst rival drug-trafficking organizations.

Ti to Dones- Sanchez was killed while riding in a van near
t he drug point at Callej én Nueve. Fernandez-Mal avé spotted the van
and opened fire on it, believing that those inside were nenbers of
a rival gang who intended to threaten the drug point. Dones-
Sanchez was nmurdered to protect the drug territory at Callejon
Nueve, and thus to further the goals of the conspiracy.

Oscar Nazario-R vera was killed because he was a nmenber
of the rival Chacho gang and had fired shots at Rodriguez-LOpez in
t he past. H s murder furthered the conspiracy by elimnating a
possible threat to one of its major players, Rodriguez-Lopez. Cf.

United States v. Nesser, 939 F. Supp. 417, 421 (WD. Pa. 1996)

("H ding information about the |eader of a drug conspiracy [in
order to protect hin] is another way to further its purpose, by
allowing it to continue.").

W al so reject defendants' argument that these nurders
furthered a separate conspiracy from the one in which they

participated. As discussed above, the record supports the jury's
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finding that a single conspiracy existed and that the three
def endants were part of it.

Because evidence of all fifteen nurders was adm ssible to
denonstrate the existence of a conspiracy, it was admssible
agai nst these three defendants. Defendants correctly note that the
record establishes that Garcia-Garcia participated in only one
nmur der, that Gonzal ez- Ayal a and de Ledén Maysonet participated in no
nmurders, and that nost of the nurders occurred before Gonzal ez-
Ayala joined the conspiracy and before de Ledn Maysonet turned
ei ght een. But, as discussed earlier, the three defendants are
liable for conspiracy. As a result, they are liable for acts in
furtherance of the conspiracy, even if they did not participate in
those acts and even if those acts occurred before they joined the
conspi racy.

C) Adm ssion of CGuilty Pleas
( Fer ndndez- Mal avé, CGonzal ez- Ayal a, de Ledn Maysonet)

The district court admitted into evidence Fernandez-
Mal avé's quilty plea to the murder of Tito Dones-Sanchez over
defense counsel's objection that the plea was not know ng and

voluntary.® According to Fernandez-Mal avé, his plea in Puerto Rico

6 Fer ndndez- Mal avé al so asserts in his brief a different
objection to the adm ssion of his guilty plea, rooted in Fed. R
Evid. 403. Because this objection was not raised below the

court's decision not to exclude the evidence on Rul e 403 grounds is
reviewed for plainerror. See United States v. Wods, 210 F. 3d 70,
78 (1st Gr. 2000). Gven the relevance of the nurder of Dones-
Sanchez to the charged conspiracy, it is clear that there was not
plain error inadmtting the guilty plea despite potential Rule 403
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court was coerced because the |local prosecutor had falsely
represented to himthat the earlier testinony of an unavail able
wi t ness coul d be used against himat trial. After hearing | engthy
argunment on this issue, the district court denied Fernandez-
Mal avé's notion, concluding that Fernandez-Mal avé know ngly pled
guilty in order to avoid facing first-degree nurder charges.
Normally, it is inappropriate for a federal court to
review a collateral attack on a state court conviction w thout
affording the state court a prior opportunity to do so. United
States v. Bouthot, 878 F.2d 1506, 1511 (1st G r. 1989). But when
a defendant chal lenges the voluntariness of a state court guilty
pl ea for purposes of an adm ssibility determ nation, the interests
of comty and federalismthat underlie the exhaustion doctrine are
best served by addressing the nerits of that claim 1d.; see

United States v. Canpusano, 947 F.2d 1, 4-5 (1st Gr. 1991). W

thus review the district court's evidentiary ruling for abuse of

discretion. United States v. Perrotta, 289 F.3d 155, 164 (1st G

2002) .

The district court had a nore than sufficient basis upon
whi ch to deny Fernandez- Mal avé's notion to exclude his guilty plea.
The court noted that "counsel for the defendant described exactly

what the plea was" during the plea colloquy in state court and t hat

concerns: the murder was highly probative of a material issue in
t he case.

- 55-



Fer ndndez- Mal avé expressly told the court that he had di scussed his
options with his lawer and was pleading guilty freely and
voluntarily. Furthernore, the court concluded that the Puerto Rico
prosecut or did not m sl ead Fer nandez- Mal avé about the adm ssibility
of the unavailable witness's prior testinony, but was instead
sinmply advocating a plausible interpretation of the Puerto R co
evi dence rul es. Fernandez-Mal avé has not presented any reason to
doubt these findings.

De Lebn Maysonet and Gonzal ez-Ayal a al so object to the
di strict court's admi ssion of their plea agreenents regardi ng state
crines; de Ledbn Maysonet had pled guilty to possessing a controlled
substance, while Gonzal ez-Ayala had pled guilty to conspiring or
attenpting to violate the Puerto Rico controlled substances | aw.
The argunent of these defendants differs slightly from that of
Fer nandez- Mal avé: they claim that the plea agreenents were not
adm ssi bl e because the governnment did not enter in evidence a
transcript of +their plea colloquies in Puerto R co court.
CGonzal ez- Ayala also argues that his plea should not have been
adm tted because the crine to which he pled enconpasses nunerous
types of crimnal activity, nmaking it inpossible for the jury to

determine the activities for which he was actually convicted.’

! The defendants also argue briefly that the convictions
were inadm ssible hearsay because they did not fall within Rule
803(22). This argunent is not devel oped in the defendants' brief,
and, in any case, is not neritorious. See Fed. R Evid. 803(22)
(exception to hearsay rule for "[e]vidence of a final judgnent,
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The district court had a sufficient basis to reject these
argunments as well. Even without the transcript of the plea
coll oquy, the pleas linked the defendants to the charged drug
conspiracy: according tothe arresting officer, both Gonzal ez- Ayal a
and de Ledn Maysonet possessed heroin and a firearmwhhen they were
arrested. Had the defendants produced specific evidence that the
guilty pleas were coerced, the adm ssibility of the pleas m ght be
questionable. But defendants cannot defeat the rel evance of these
gui lty pleas by nmaking unsupported allegations that they were not
vol unt ary.

For simlar reasons, we reject Gonzal ez- Ayal a' s ar gunent
that his plea should not have been admtted because the statute to
which he pled guilty applied to nore than one factual scenario.
The guilty plea corroborated the fact that Gonzal ez- Ayal a was f ound
carrying drugs and a weapon, and that fact was relevant in
establishing that he was part of the charged conspiracy.

d) Adm ssion of the Testinony of Cesario-Soto
(Al'i cea-Torres)

Alicea-Torres nmkes a separate argunment that the
government knowi ngly offered in evidence perjured testinmony from
Wi t ness Cesario-Soto. Cesario-Soto testified at trial that he had

observed Alicea-Torres sell drugs at two different drug points.

entered after a trial or upon a plea of guilty . . . adjudging a
person guilty of a crime punishable by death or inprisonnment in
excess of one year, to prove any fact essential to sustain the
judgnent").
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Alicea-Torres alleges that at an earlier interviewconducted by his
counsel and attended by the prosecuting attorney, Ceséario-Soto
stated only that Alicea-Torres was in the area. That discrepancy
provi des the basis for the defendant's m sconduct claim

W bypass the question whether the defendant properly
preserved the objection and reject on the nerits his claimthat the
prosecution knowi ngly used perjured testinony. First, the two
statenents by Ceséario-Soto are not necessarily conflicting. At the
interview, defense counsel did not pursue what was neant by the
Wi tness's statenent that Alicea-Torres was "in the area." Second,
there was no prejudice. Defense counsel cross-exam ned Cesari o-
Soto as to the supposed conflict between his testinony and the
statements he made during the interview  Mreover, Cesario-Soto
was not the only witness to link Alicea-Torres to two different
drug points: Negroéon-Ml donado testified that Alicia-Torres sold
drugs at Calejon Dos and Torrens-Alicea testified that Alicea-
Torres conducted drug transactions with Rodriguez-Lopez and spent
time at Callej on Nueve. There is no reasonabl e |Iikelihood that any
fal se testinony coul d have affected the judgnment of the jury. Cf.

Kyles v. Whitley, 514 U S. 419, 433 n.7 (1995) ("[A] conviction

obt ai ned by the know ng use of perjured testinony is fundanentally
unfair, and nmust be set aside if there is any reasonable |ikelihood

that the false testinony could have affected the judgnment of the

jury.").
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e) Motion to Suppress Exhibit 227, a Photograph, and

Rel at ed Testi nony
(Fer nandez- Mal avé)

Fer ndndez- Mal avé appeals the denial of his notion to
suppress a photograph, later admtted as Exhibit 227, of itens that
appeared to be drugs and that were seized when he was arrested on
April 9, 1993. He contends that the photograph was taken after
Oficers Rosa-Lopez and Victor-Rivera illegally entered and
searched his apartnment without a warrant.

The trial court conducted an evidentiary hearing on the
suppression notion and held that the warrantless entry was
justified by exigent circunstances. The court nmade the foll ow ng
factual determ nations. Oficer Rosa-Lopez was on routine patrol
during the evening of April 9, 1993 when he saw a person carrying
a nickel plated gun in his hand. Before he could respond, the
i ndi vidual noticed Oficer Rosa-Lopez (who was in uniforn and
began to run in the opposite direction. Oficer Rosa-Lopez pursued
t he suspect up a nearby stairway between two houses, but | ost sight
of him when he apparently junped onto an adjacent patio.
Meanwhile, O ficer Victor-Ri vera was patrolling the same area when
he received notice on his police radio of the pursuit involving
O ficer Rosa-Lopez. Wile he was approaching the area to provide
back-up, he observed an individual carrying a black gun. That
i ndi vi dual, on spotting Oficer Victor-Rivera (who was in uniforn),

i mredi ately turned around and ran into a house behind him Oficer
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Victor-Rivera followed the person, later identified as Fernéandez-
Mal avé, into the house and pursued himup the stairway. Oficer
Rosa- Lopez, still searching for the first suspect outside, heard a
wi ndow open. He turned toward the noi se and saw soneone drop a gun
and a plastic bag containing drugs out of the w ndow. When he
| ooked t hrough t he wi ndow, he saw Fer nandez- Mal avé i nsi de. He then
seized the drugs and the weapon. After a third officer told him
that Oficer Victor-R vera was inside, Oficer Rosa-Lopez went to
the front of the house. Oficer Rosa-Lopez explained to Oficer
Victor-Ri vera that he had just observed Fernandez- Mal avé drop the
seized drugs and weapon out of the back w ndow, and Fernandez-
Mal avé was pl aced under arrest.

This court reviews the district court's findings of fact
for clear error and its ultimte Fourth Amendnent conclusion de

novo. Onelas v. United States, 517 U S. 690, 699 (1996). The

district court's rendition of facts is not clearly erroneous.
Fer nAndez- Mal avé unsuccessfully attenpts to discredit the court's
findings by noting that nuch of Oficer Rosa-Lopez's testinony was
not included in an earlier sworn statenent of his. There are
mul ti pl e explanations for why Oficer Rosa-Lopez mght not have
reported certain details about his encounter with Fernandez- Mal avé
in his sworn statenent, including his belief at the tinme that those
details were not inportant. The absence of those details does not

establish clear error.
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The district court's Fourth Anmendnent conclusion was
correct. Once Fernandez- Mal avé abandoned t he weapon and drugs by
throwi ng them out of the wi ndow, he had no reasonabl e expectation
of privacy in those itens and their seizure did not itself violate
his Fourth Anmendment rights. It is well settled that if a
def endant abandons property while he is being pursued by police
officers, he forfeits any reasonabl e expectati on of privacy he nmay

have had in that property. See Abel v. United States, 362 U S

217, 241 (1960). Nevertheless, if Oficer Victor-Rivera's pursuit
of Fernandez-Mal avé into his house was unconstitutional, then the
evi dence of the drugs mi ght well have been subject to suppression

as the fruit of anillegal entry. C. California v. Hodari D., 499

U S 621, 629 (1991); United States v. Lewis, 40 F.3d 1325, 1334

(1st Cir. 1994).
Even without a warrant, police officers are entitled to
enter private residences when "exigent circunstances" necessitate

such action. See Fletcher v. Town of Cinton, 196 F.3d 41, 49 (1st

Cr. 1999). One consistently recognized exanple of exigent
ci rcunst ances enconpasses the "hot pursuit” of a suspect the police

reasonably believe to be a felon. Mnnesota v. dson, 495 U. S. 91,

100 (1990); Hegarty v. Sonerset County, 53 F.3d 1367, 1374 (1st

Cir. 1995). 1In such cases, the police are permtted to pursue the
fleeing felon into a private residence in order to effect an

arrest. See United States v. Santana, 427 U. S. 38, 43 (1976).
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O ficer Victor-Rivera's pursuit of Fernandez- Mal avé falls
squarely wthin the doctrinal confines of the hot pursuit
exception, and thus did not violate the Fourth Anendnent. W have
previously held in a remarkably simlar situation that an officer
who is looking for a fleeing suspect and has a reasoned basis to
think that he has found the suspect is justified in pursuing the

suspect into a house. See United States v. Lopez, 989 F.2d 24, 27

(1st Gr. 1993) (holding that police were justified under the hot
pursuit doctrine in followi ng defendant into a house because he fit
a general description of an arnmed assault suspect and ran from
police when he was ordered to halt). That sane concl usion hol ds
her e.

Fer ndndez- Mal avé al so obj ects on hearsay grounds to the
adm ssion of Oficer Rosa-Lopez's testinony about a subsequent
field test that confirnmed that the itens in the picture were i ndeed
drugs. The hearsay objection is that Oficer Rosa-Lopez did not
performthe field test hinself, but instead only observed the test
as it was conducted. The court correctly overruled this objection
at trial. Oficer Rosa-Lopez did not testify about an out-of-court
statenent, see Fed. R Evid. 801(c), but about his personal

observation of the results of the field test.
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