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f) | mproper Adm ssion of Rule 702 Expert Testinony As
Lay Testinony Under Rule 701
(G ntron-Carabal | 0)

Cintrén-Caraball o argues that the court should have
excluded the testinony of eleven wi tnesses because they provided
expert testinony but, he says, were not disclosed as experts under
Rule 702.8 These w tnesses included eight forensic exam ners
(Ruben Di az-De Leon, Al fredo Roman-Rodriguez, Virginia Cortes, Luis
Bati st a- Mal donado, Nel son Moral es-Huerta, Luis Mercedes-Rodri guez,
Franci sco Ranps- Seda, and Cesar W GCst ol aza- Perez), two
pat hol ogi sts (Dr. Yocasta Brougal -Mena and Dr. Francisco Cortes),
and a firearns exam ner (Juan B. Mal donado). This was prejudicial,
Cintroén-Carabal |l o argues, because the defendants woul d have been
entitled to summaries of the witnesses' testinony if they had been
designated as experts. See Fed. R Crim P. 16(a) (1) (G (defendants
are entitled to summaries of all expert testinony, which nust
i nclude "the witness's opinions, the bases and reasons for those
opinions, and the witness's qualifications").

The district court correctly determ ned that none of the
ei ght forensic exam ners provi ded expert testinony. Wtnesses who
testify only about their perceptions of an event, or about |ay

opi nions arising out of those perceptions, see Fed R Evid. 701,

8 The trial in this case took place in 1999, before the
Decenber 1, 2000 effective date of the anmendnents to Rules 701 and
702. Accordingly, we apply the pre-anmendnent Rul es and case | aw.
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are not experts under Rule 702 regardless of any specialized

training or experience they nmay possess. See United States v.

Paiva, 892 F.2d 148, 157 (1st Cr. 1989) ("[T]he individual
experience and knowl edge of a | ay witness nmay establish his or her
conpetence, wthout qualification as an expert, to express an
opinion on a particular subject outside the realm of comon

know edge."); see also United States v. Rivera-Santiago, 107 F. 3d

960, 968 (1st Cir. 1997). That rule is dispositive here: the court
permtted each of the wtnesses to testify only about their
observations at the various <crine scenes they personally
i nvesti gat ed. | ndeed, the court consistently rem nded both the
wi t nesses and the |l awers that if any of these witnesses' testinony
"sound[ed] like a 702 [opinion] . . . [he would] not admt it."

Al though at points the district court faced difficult decisions
about the side of the Rule 701 / Rule 702 divide on which a
witness's opinion fell, there was no abuse of discretion in the

court's resolution of these issues. See Kunmho Tire Co. V.

Carm chael, 526 U.S. 137, 152 (1999) (review of a district court's
decision to admt or exclude expert testinony is for abuse of
di scretion).

Nor did the district court abuse its discretion in
all owi ng the expert testinony of the two pathol ogists, Drs. Cortes
and Brugel - Mena. The district court found, despite the

governnment's failure to | abel the witnesses' testinony and reports

- 64-



as Rule 702 material in its pre-trial disclosure, that the
government had effectively conplied with the applicabl e disclosure
requi renents. In particular, the governnent had inforned
def endants before trial that both pathol ogi sts woul d be testifying
about several autopsies and provided the defendants with copies of
all of these autopsy reports. Although Dr. Cortes testified about
one aut opsy report that he did not personally prepare, the district
court permtted this substitution because the pathol ogi st who had
prepared that report was unavailable to testify due to serious
illness. There is no generalized prohibition on allow ng experts
to testify about autopsy reports that they did not personally

pr epare. See Manocchio v. Mran, 919 F.2d 770, 780 (1st Gir.

1990) .

The government failed to formally designate the |ast
wi t ness, Juan Ml donado, as an "expert", but it did inform the
def endant s that Mal donado woul d be testifying about ballistics and
provided the defense with all of Ml donado's notes on his
testi nony. And once again, the district court permtted
Mal donado' s testinony due to the lack of prejudice to the defense.
Here, though, the court conpensated the defendants for the
governnent's failure to adhere to the technical requirenments of
Fed. R Crim P. 16 by certifying the witness only as a ballistics
expert, and refusing to also certify himas a "firearns expert."

Thi s deci sion was an appropriate sanction against the governnent
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and undercuts the defendant's prejudice argunent.

g) Rul e 404(b) "Bad Act" Evi dence
(G ntroén- Carabal | 0)

Cintrén-Caraballo argues that the court erred in
admtting evidence of his March 8, 1994 arrest by Puerto Rico
police, and of the contenporaneous seizure of a gun that he was
carrying. He argues that this evidence was inperm ssible bad act
evi dence under Fed. R Evid. 404(b) because it was not relevant to
denonstrating his participationinthe conspiracy, which, according
to the indictnment, had ended one day earlier, on March 7. G ntron-
Carabal l o al so argues that the firearns evidence shoul d have been
excl uded as unreliable because the firearm had been destroyed by
Puerto Rico authorities.

These argunents are unavailing. Evi dence of Cintron-
Caraball 0o's arrest was adm ssible under Rule 404(b) because the
arrest was for activities evidencing his participation in the
conspiracy charged in the indictnent. The arrest took place on
Street B, where the drug point that the governnent all eged Ci ntrodn-
Carabal | o supervised was |ocated. This evidence denonstrated an
overt act in furtherance of the all eged conspiracy and Rul e 404(b)
explicitly provides that evidence of bad acts is admssible for
pur poses ot her than showi ng actions in conformty with those acts.
See Fed. R Evid. 404(b).

The fact that the indictnment charged the conspiracy with

endi ng "on or about" March 7 does not change this conclusion. The
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"on or about" |anguage left the district court |leeway to concl ude
that the arrest fit within this time frame, and thus that the
arrest was evidence of an act directly in furtherance of the

conspi racy. Cf. Portela, 167 F.3d at 704 (indictment charging

def endant with possession of cocaine "on or about” March 1995
provi ded "perfectly adequate"” notice to the defendant for acts
charged in April 1995).

W al so reject Cintrén-Caraball o' s rel at ed obj ection that
t he phot ograph of the gun shoul d have been excl uded because there
was no reliable evidence that it was the gun actually seized from
him The district court found that there were sufficient indicia
of reliability that the photograph was what it purported to be
because specific nmarkings on the gun in the photograph matched the
description in the police report. The arresting officer also
testified that the photograph depicted the weapon seized from
Cintron-Caraball o. Under these circunstances, the photograph was
properly authenticated. See Fed. R Evid. 901(a).

h) Adm ssion of Evidence on Rebuttal
( Sot o- Rami r ez)

In the government's case-in-chief, Negroén-Ml donado
testified that Soto-Ranirez was involved in the nurder of a
government i nformant, Ana Luz Dones- Arroyo. Soto-Ramirez countered
this testinony by suggesting that the governnent did not have
sufficient evidence to indict hi mfor Dones-Arroyo' s nurder because

it had accepted his guilty plea to the charge of accessory after
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the fact. |In rebuttal, the governnent called Juan Ml donado, who
had previously testified as a ballistics expert, but whomthe court
had refused to further qualify as a firearns expert. Mal donado
testified that the sane weapon that was used to kill Robles-
Rodriguez -- a nmurder to which Soto-Ranmirez had pled guilty -- was
al so used in the nurder of Dones- Arroyo.

Def endant argues that WMl donado's testinony was not
adm ssible as rebuttal evidence because Soto-Ramirez's argument
that he only pled guilty to the accessory after the fact charge was
not "a sweeping denial" of his involvenent in the Dones-Arroyo
murder. W review the adm ssion of rebuttal evidence for abuse of

discretion. See United States v. Leon-Delfis, 203 F.3d 103, 113

(1st Cir. 2000): Faigin v. Kelly, 184 F.3d 67, 85 (1st Gr. 1999).

The district court did not abuse its discretion in
rejecting Soto-Ramirez's argunent and admitting Ml donado's
testinmony as rebuttal evidence. "Rebuttal evidence nay be
i ntroduced to explain, repel, contradi ct or di sprove an adversary's

proof." United States v. Laboy, 909 F.2d 581, 588 (1st G r. 1990).

That is exactly what the government did here. The defense opened
t he door to Mal donado's testinony when it attenpted to denonstrate
t hat Sot o- Ranirez was only an accessory after the fact because that
claiminplied that Soto-Ranmirez was not guilty of the underlying
mur der .

Sot o-Ranirez al so argues that Mal donado's testinony in
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rebuttal should have been excluded because it was expert firearns
testinmony that the district court had specifically excluded during
t he governnment's case-in-chief. The court rejected this argunent,
concl udi ng that the defendants had sufficient notice that Mal donado
woul d testify to this issue and thus that its previous holding
limting Mal donado's testinony to ballistics was not applicable.
Thi s concl usi on was sound. The defendants were provided with a
report before trial that Ml donado would testify that the sane

weapons were used i n t he Robl es- Rodriguez and Dones- Arroyo nurders.

2. Brady and Gglio d ains
( Sot o- Beni quez, Soto-Ramirez, Alicea-Torres)

Def endants contend that there were multiple Brady and

Gglio violations. See Brady v. Maryland, 373 U. S. 83, 87 (1963);

Gglio v. United States, 405 U S. 150, 153-54 (1972). First

several defendants chall enge the governnent's failure to reveal the
apparent inconsistencies in Rodriguez-Lépez's story when it first
becane aware of themin the summer of 1998. At that tine, all the
prosecution knew was that Rodriguez-Lopez had lied to the FBI (not
the grand jury) about being present at Rivera-CGonzal ez's nurder.
He had not testified to the grand jury about that nmurder. Although
t he prosecution nust reveal material information that is favorable
to the accused, the fact that Rodriguez-Lépez nay not have been
present at the Rivera-Gonzal ez nurder is not excul patory evi dence.
Admttedly, the analysis mght have been different if the

governnent had ultimately called Rodriguez-Lbépez as a w tness at
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trial: his earlier lies to the governnent would certainly have

constituted a basis for inpeaching him See Gaglio, 405 U S. at

153-54; Moreno-Mrales v. United States, 334 F.3d 140, 145 (1st

Cr. 2003). But the government did not call Rodriguez-Lbpez.
Furthernore, as the trial court noted, the defendants knew a nonth
before trial that Rodriguez-Lépez had |ied, so they had sufficient
time to interview himand have himtestify if they so desired.
Several defendants al so argue that the governnment failed
to fully disclose the extent of Negrén-Ml donado's plea and
cooperation agreenment with the governnent. After testifying on
direct exam nation about ten murders, Negrén-Mal donado admitted
during redirect exam nation that the governnment had prom sed him
favorable treatnment in his related state court proceedings in
exchange for his testinony. Counsel for Soto-Beniquez and Sot o-
Ramirez imediately noved for a mistrial, telling the court that
t he prosecution had never disclosed its intervention in the Puerto
Rico courts on behalf of the wtness. (The prosecution had
di scl osed the existence of a plea arrangenent between itself and
Negr 6n- Mal donado) . At side-bar, the governnment explained that
while the Commonwealth of Puerto Rico had made certain oral
assurances to the witness at the prosecution's behest, no agreenent
had been reduced to witing and thus there was no docunent that
coul d have been produced to informthe defense of the agreenent.

The government's obligation to disclose inpeachnent
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evidence is not, as suggested by the prosecution, dependent on
whet her that evidence has been reduced to witten form See
Gglio, 405 U S. 152, 154-55 (reversing conviction where an ora
agreenent between a prosecut or and key wi t ness was not disclosed to
t he defense). Here, the governnment failed to disclose the ful
extent of its agreenent with the wtness until the defense
uncovered the details of the arrangenent during cross-exam nation.
Nonet hel ess, the defendants were not prejudiced by the
governnent's delay in revealing this information and are not

entitled to reversal on appeal. See United States v. Lemmerer, 277

F.3d 579, 588 (1st Gr. 2002) (a def endant nust show that
"l earning the i nformati on al tered t he subsequent def ense strategy,"
and that given tinely disclosure, "a nore effective strategy woul d

i kely have resulted" (quoting United States v. Devin, 918 F.2d

280, 290 (1st Gir. 1990)): United States v. Ingraldi, 793 F.2d 408,

411-12 (1st Cir. 1986) (sanme). Negron-Ml donado admitted the ful

extent of his arrangenment with the governnent during cross-
exam nation. Moreover, the defendants' strategy in cross-exam ning
Negr 6n- Mal donado was surely not inpacted by the governnent's
del ayed di scl osure. Even wi thout know ng about the federa
prosecution's intervention in state court, the defense's cross-
exam nation of Negron-Mal donado was i ntended to suggest that the
wi tness was fabricating his testinony in order to receive favorabl e

treatnment. There has been no show ng that having a | arger quantum
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of evidence than originally supposed woul d have altered the way in
whi ch t he def ense cross-exam ned the witness, and the court granted
additional time to defense counsel to prepare and investigate the
new i nformati on before cross-exam nation of the w tness resuned.
Agai n, we do not approve of the prosecution's conduct; we hold only
that it does not provide a basis for reversal.

Sot o- Beni quez and Soto-Ramirez also allege that the
prosecution failed to disclose that it had granted inmunity to
Janet Garcia-Diaz, the girlfriend of Torrens-Alicea, another
cooperating witness. This argunent is without nerit. Garcia-D az
was told that she would not be prosecuted after she specifically
i nqui red of the governnent whet her she needed a | awyer, on the sane
day that she was called as a defense witness by Vega-Col én to
i npeach Torrens-Alicea' s testinony for the prosecution. There was
a wndow of, at nobst, several hours between the governnment's
statenent to Garcia-Diaz and the defendants' discovery of this
supposed grant of immunity. Even assumi ng that the defendants were
entitled to this informati on under G glio, they becane aware of the
so-called "grant of imunity" on the sanme day that it was extended.
No prejudi ce has been shown.

Final |y, Soto-Beniquez and Sot o- Ranirez suggest that the
prosecution did not disclose the fact that cooperating w tnesses
were allowed to nmke unnonitored phone calls, visit with their

spouses, and t ake pictures of thensel ves "hal f-naked" i n gover nnent
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of fices. Def endants, though, were informed by discovery letter
about several visits by famly nmenbers to cooperating wtnesses.
In any case, these benefits pale in conparison with the deals
negotiated i n the pl ea bargains. Defendants were well aware of the
agreenments with cooperating wtnesses (absent that of Negron-
Mal donado, discussed above) and wused them well in cross-
exam nation. There was no prejudice to the defendants.

3. Cl osi ng Argunents
(de Lebn Maysonet, Gonzal ez-Ayal a, Garcia-Garcia)

Several defendants urge that the prosecution's closing
argunent led to reversible error

Inits rebuttal in closing the prosecutor argued:
And one point that | want to nmake clear as to Ranobn
Fer nandez Mal ave, as to Carnel o Vega Pacheco, as to Rene
Gonzal ez Ayala, as to Jose Luis de Leon Maisonet and
anyone el se who argues here before you that they are here
bef or e you pl eadi ng not guilty, pleading their innocence.

Vell, et ne tell you sonething, |adies and gentl enen of
the jury, a plea of not guilty is not, not a declaration
of innocence. A plea of not guilty simply means,

government, prove your case. But a plea of not guilty is
not a declaration of innocence.
e asi s added). ense counsel objected:
nph dded Def | objected

W would like to interpose an objection, hinges on the
constitution right to the presunption of innocence.

The court replied, in the presence of the jury:

There is a presumption of innocence going on. Fine.

(enmphasi s added). The prosecutor echoed that:

There is a presunption of innocence. They are to be
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presuned i nnocent, that is not what |'margui ng agai nst,
Your Honor. And | understand the jurisprudence fromthe
First Circuit supports ny argumnent.
The court then said:
Keep on goi ng.
Later, the prosecution nmade a simlar statenent:
Carnel o Vega Pacheco agai n cones before you and says ny
client is pleading not guilty. Again, a plea of not
guilty is not a declaration of innocence. It sinply puts
the governnent to its proof. And he argues, yes, he
participated in [the] Quintana massacre but that was in
furtherance of a different conspiracy.
(enmphasi s added). The defense again objected to this |later
statenent, but not on the ground asserted on appeal -- nanely, that
the prosecutor's comments undercut the presunption of innocence.
Because a cont enpor aneous objection was nmade by defense
counsel to the earlier statenent, we review de novo t he question of
whet her the argunent was inproper and review for abuse of

di scretion the court's ruling on whether the m sconduct, if any,

warrants a newtrial. United States v. Hernandez, 218 F.3d 58, 68

(1st Gr. 2000). W conclude that error occurred but that it does
not warrant a new trial.

On appeal, the prosecution argues that these statenents
were an accurate description of the law. It also contends that its
comments were invited by the inproper argunent of severa
defendants that their pleas of not guilty in this case were
reliabl e indications of their innocence because if they were guilty

they woul d have admitted it in this case, as they did in the state
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court.
The prosecution is wong on both points. First, the
prosecutor's comments did undernm ne the presunption of innocence.

By saying that a plea of not guilty is "not a declaration of
i nnocence” but sinply means "government, prove your case,” the
prosecutor undercut the axiomatic principle that a defendant is
presuned i nnocent until proven guilty and need not declare or prove
that he is innocent. Regardl ess of the conplex relationship

bet ween the presunption of innocence and the prosecution's duty to

convince the jury beyond a reasonabl e doubt, see, e.q., Taylor v.

Kent ucky, 436 U. S. 478, 483-85 (1978) (noting the scholarly debate
concerning whether the presunption of innocence is analytically
distinct from the requirenent that the government prove guilt

beyond a reasonabl e doubt); MCorm ck on Evidence 8 346 (5th ed.

1999) (suggesting that the presunption of innocence is a
convenient introduction to the statenment of the burdens upon the
prosecution"), due process requires that both of these principles
guide the jury in reaching its verdict. Taylor, 436 U S. at 483-

86; Coffin v. United States, 156 U.S. 432, 453, 461 (1895). To

undercut one, even if the other remains standing, is inproper. It
is for precisely this reason that a district court's failure to
instruct the jury on the presunption of innocence may viol ate due
process even when the jury has been properly informed of the

prosecution's burden of proving guilt beyond a reasonabl e doubt.
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Taylor, 436 U. S. at 488-89.

The prosecution's contention that the statenents were a
justified response to the argunment of defense counsel is also
incorrect. Although it is true that, in certain circunstances, a
prosecutor's otherwi se inperm ssible statenents during closing
argunment nmay be all owabl e because they were "invited" by defense

counsel, United States v. Henderson, 320 F.3d 92, 107 (1st Cr

2003), this was clearly not such a case. Def ense counsel's
argurment that the defendants' pleas of not guilty in federal court
were particularly trustworthy because the defendants had formerly
pled guilty in state court was not i nproper and did not justify the
prosecutor's response.

Not every prosecutorial error in nmaking closing argunent
justifies a new trial, even when that error underm nes
constitutional rights. No reversible error occurs when the
reviewing court determ nes beyond a reasonable doubt that the
constitutional error was harm ess. Whbey, 75 F. 3d at 772 n. 6; see

also United States v. Hasting, 461 U S. 499, 510-11 (1983). As the

Suprene Court has clarified, the relevant question "is not what
ef fect the constitutional error m ght generally be expected to have
upon a reasonable jury, but rather what effect it had upon the
guilty verdict in the case at hand." Sullivan v. Louisiana, 508

U S 275, 279 (1993); see United States v. Rivera-Santiago, 107

F.3d 960, 967 (1st G r. 1997).
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W conclude beyond a reasonable doubt that the
prosecutor's inproper closing argunment did not prejudice the
defendants in this case. The court gave curative instructions that
established the presunption of innocence immedi ately after the
prosecutor's first inproper statenment (the only tinme the defense
made the appropriate objection). It then reinforced the
presunptioninits general instructions to the jury, noting that it
"is a cardinal principle of our systemthat every person accused of
a crine is presuned to be innocent unless and until his/her guilt
is established beyond a reasonable doubt." G ven those
i nstructions and the strong evidence of guilt, we concl ude beyond
a reasonabl e doubt that the statenents did not affect the ultimte
outconme of the case, especially when they occupied only severa
seconds in a six-nonth long trial.

4. Cunmul ative Effect of Errors
( Sot 0- Beni quez, Sot o- Ranirez)

A series of errors, each one of which is individually
"harm ess,” may have a cunul ative effect that requires a newtrial.

United States v. Sepulveda, 15 F.3d 1161, 1195-96 (1st Cir. 1993).

Def endants rely on this proposition, arguing that,
considered as a whole, the prosecution's mssteps warrant a new
trial. To this point, we have concl uded that the prosecution erred
inrepeatedly failing to neet di scovery deadlines, in neglectingto
di scl ose the extent of its plea arrangenent with Negrén- Mal donado,

and i n maki ng i nappropriate remarks during closing argunents. This
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conduct is blameworthy and the governnent shoul d take steps to see
that it does not recur.

Still, the governnment's bad behavior does not require
that the jury's verdict of guilt be set aside. At a mnimm to
overturn a verdict, the prosecution's bad behavior nust have

prejudi ced the defendants. See, e.qg., United States v. Joyner, 191

F.3d 47, 53 (1st GCir. 1999) (in evaluating allegations of
prosecutorial m sconduct, "the unavoi dabl e bottomline" i s "whether
we deemit |ikely, or not, that any prejudice affected the outcone
of the case"). Although the frustrations of defense counsel are
under standabl e, that test is not net here.

The def ense was not denonstrably prejudi ced by any of the
government's violations, and sonetines even gained an advantage
from them The defendants ultinmately received the necessary
di scovery and were provided with conpensation such as additional
di scovery and t he excl usi on of otherw se admi ssi bl e evi dence. Wen
t he defendants | earned of the federal prosecution's interventionin
state court on behal f of Negron-Mal donado, the court offered them
additional time to cross-exam ne the wtness. And while the
court's curative instruction during the prosecutor's closing
argunments was concise, it was sufficient in the context of the
overall instructions to assure that the jury was properly appraised
of the inport of the presunption of innocence. The totality of

errors argument is unsuccessful.
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D. Post-Trial

1. Sufficiency of Evidence as to CCE Count
( Sot o- Beni quez, Soto-Ramrez)

Sot 0- Beniquez and Soto-Ranirez argue that there is
i nsufficient evidence to support their convictions. They offer no
further explanation, except to cite to their filings before the
district court. Their argunment as to sufficiency of evidence has

been wai ved. See Gella, 42 F.3d at 36. "If counsel desires our

consideration of a particular argument, the argunent nust appear
within the four corners of the brief filed in this court.”

Executi ve Leasi ng Corp. v. Banco Popular de P.R., 48 F. 3d 66, 67-68

(1st Cr. 1995). Attorneys cannot circunmvent this requirenment by
referencing their district court filings. 1d. at 68.

2. Sufficiency of Evidence as to Conspiracy Count
(G ntron-Caraball o, Vega-Cosne, Vega- Col 6n)

Vega- Cosne and Vega-Col 6n argue that the evidence is
insufficient totie themto the charged conspiracy. W reject this
claim

The governnent presented overwhel m ng evidence of Vega-
Cosne's participation in the conspiracy. Governnment W t nesses
testified that Vega-Cosne had a series of agreenents with other
menbers of the conspiracy to naxi m ze drug revenue. He negoti ated
with the Chacho gang on behalf of the drug points to end the
warfare that was interfering with drug sales, nmet wth Negroén-

Mal donado to coordinate the col ors of crack capsule caps to avoid
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conpetition between the points, and arranged t he openi ng of his own
drug poi nt on Laguna Street with Soto-RRamirez. Although Vega- Cosne
correctly notes that there is no evidence that Soto-Ranirez acted
as his supplier, the government did present testinony that Vega-
Cosne supplied narcotics to Soto-Ramirez, along with amunition
used in shootings of rival gang nenbers in 1992 and 1993.

The record also shows sufficient evidence of the
partici pati on of Vega-Cosne's son, M guel Vega-Col 6n. Vega- Col 6n
packaged crack cocaine, heroin, and nmarijuana for his father's
point. He al so stood arned guard at the Call ej 6n Nueve drug point,
whi ch was owned by Rodriguez-LOpez. Both of those activities were
in furtherance of the conspiracy. Mreover, based on Vega-Col 6n's
presence at neetings between Vega-Cosne and Soto-Ranmirez, a
reasonabl e jury coul d have concl uded that he joined the conspiracy
knowi ngly and voluntarily.

Vega- Cosne and Vega-Colo6n also argue that their
convictions are based on unreliable testinony fromco-conspirators
who "had clear incentives to testify untruthfully.” In assessing
the sufficiency of evidence, credibility determ nations mnust be

resolved in favor of the verdict. United States v. Qerra-Garci a,

336 F.3d 19, 22 (1st Cir. 2003). Credibility judgnments are the
province of the jury, not of this court.
Cintrén-Carabal | o al so makes an i nsuffi ci ency of evidence

ar gument . He argues that the district court erred in admtting
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certain expert testinony and Rul e 404(b) "bad act" evidence, and
contends that without this evidence, the only evidence tying himto
t he conspiracy i s the uncorroborated testinmony of co-conspirators.
This argunent fails. The contested evidence was properly adm tted.
See Part 111.B(f)-(9). Moreover, even if Cintron-Caraballo's
conviction rested only on co-conspirator testinony, the jury was
entitled to credit such testinony and convict him on that basis.

See United States v. Torres-@&lindo, 206 F.3d 136, 140 (1st Cr.

2000) .

3. Speci al Verdict and Jury Instructions for CCE Count
( Sot o- Beni quez, Sot o- Ranirez)

Sot 0- Beni quez and Soto-Ranirez claimthat the district
court conmitted reversible error when it failed to instruct the
jury to determine the quantity and type of drugs. First, they
argue that the drug anobunt is an elenment of the CCE offense and
that the jury was not otherw se instructed to find a m ni num drug

amount. Second, they argue that Apprendi v. New Jersey, 530 U. S

466 (2000), requires that the drug anount be proven to the jury
beyond a reasonabl e doubt. The standard of reviewfor alleged jury
instruction errors involving the interpretation of the el enents of

a statutory offense is de novo. United States v. Shea, 150 F.3d

44, 49-50 (1st Gr. 1998).
We reject both argunents. As to the claimthat the drug
amount is an elenment of the CCE offense, the CCE statute plainly

does not require a mnimumdrug anount for a conviction.
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As to Sot o- Ranmirez and Sot o- Beni quez' s Apprendi argunent,
Apprendi requires that "[o]Jther than the fact of a prior
conviction, any fact that increases the penalty for a crinme beyond
the prescribed statutory maxi mum nust be submitted to a jury, and
proved beyond a reasonabl e doubt.” 530 U S. at 490. Here, absent
a finding of drug quantity, the statutory maximum for CCE is
already life inprisonnent: the statute authorizes a sentence of
twenty years to life inprisonnent regardl ess of drug amount. 21
US. C 8§ 848(a)-(c). A drug anmount above a certain |evel can
result in a mandatory |life sentence, 8 848(b), but does not change
the statutory maxi num Hence, no Apprendi violation has occurred
with regard to the CCE convictions.?®

4, Speci al Verdict for Conspiracy Count

(Alicea-Torres, Fernandez- Ml avé)

Al'i cea-Torres and Fernandez- Mal avé argue that the trial
court erred in not providing the jury with a special verdict form
requiring it to determne the quantity and type of drugs as to each

defendant. They argue that a special verdict formwas necessary to

9 Sot 0- Beni quez and Soto-Ranirez also argue reversible
error based on the district court's denial of their request for a
special verdict sheet requiring the jury to find the type and
anount of drugs as to each defendant. In crimnal cases, the
failure to use a special verdict formis reviewd for abuse of
discretion. United States v. Ellis, 168 F.3d 558, 562 (1st Cr.
1999) . For the reasons discussed above, we find no such abuse
here. It was not necessary for the jury to determ ne the quantity
or type of drugs to convict Soto-Ramirez and Soto-Beniquez on the
CCE count.
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ensure that the jury was unaninobus as to drug type and quantity.
This argunment is based on Apprendi and is discussed |ater.
E. Sentencing

1. Apprendi and Rel ated | ssues
a) Apprendi Error

(Al'i cea-Torres, Fer nandez- Mal avé, Vega- Pacheco,
Vega- Cosne, Vega- Col 6n)

Five of the non-CCE defendants -- Alicea-Torres,
Fer nandez- Mal avé, Vega-Pacheco, Vega-Cosne, and Vega-Col6n --
assert that their sentences violated the rule of Apprendi. They
argue that the anmpunt of drugs distributed by the conspiracy was
not proven beyond a reasonable doubt to a jury, that the drug
anount raised the statutory maxi nrum and that their sentences nust
be vacated as a result. W conclude that Apprendi error did occur,
but that the error was harnl ess.

The jury instructions in this case did not nmake direct
reference to drug amount or quantity. Instead, the jury was
instructed that, to find the defendants guilty of the conspiracy
count, it had to find that the governnent proved the conspiracy
charged in the indictnment beyond a reasonabl e doubt. The jury was
provided with a copy of the indictnent, which charged the
defendants with knowi ngly and intentionally distributing nore than
five kil ograns of heroin, nore than five kil ogranms of cocai ne, nore
than five kilograns of crack cocaine, and nore than 100 kil ograns

of marijuana. However, the jury was also instructed that the

-83-



actual anmount of drugs need not be proven, and that the governnent
need only prove that defendants distributed or possessed wth
intent to distribute a "nmeasurable anount” of drugs.

The latter part of these instructions resulted in
Apprendi error. This case presents an even stronger case of

Apprendi error than United States v. Nel son-Rodriguez, 319 F.3d 12

(1st Gr. 2003). |In that case, as here, the jury was given a copy
of the indictnment and instructed that to find the defendants guilty
on the conspiracy count, it had to find them guilty of the
conspiracy in the indictnent. Id. at 45. The indictnent in

Nel son- Rodri guez, as here, specified drug types and quantities

sufficient to support the defendants' sentences. 1d. W concl uded
that this instruction was insufficient to elicit a jury
determ nation of the threshold drug anount and quantity. 1d. The
same anal ysis applies here with greater force because the jury was
specifically instructed that it need only find a "neasurable
anount" of drugs.

Al five defendants who raise the Apprendi issue were
sentenced above the default statutory naxinum Absent a jury
determ nation of drug anmount or type, the default statutory nmaxi mum
is based on the distribution of unspecified anounts of marijuana,
which results in a maxi num sentence of five years for first-tine
felony drug convictions and ten years if a prior such conviction

exists. 21 U S.C. 88 841(b)(1)(D), 846. Alicea-Torres, Fernandez-
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Mal avé, Vega-Pacheco, and Vega-Cosne were sentenced to life
i mpri sonment, and Vega- Col 6n was sentenced to 292 nonths, or about
twenty-five years, of inprisonnent.

The exi stence of an Apprendi error, however, does not end
the inquiry. |If the defendants failed to preserve their Apprendi
obj ection below, their sentences are vacated only if we find plain

error. United States v. Cotton, 535 U. S. 625, 631 (2002). |If they

did preserve their objection, their sentences are vacated only if
we find that the error was not harnl ess beyond a reasonabl e doubt.

Nel son- Rodri guez, 319 F. 3d at 49.

Fer nandez- Mal avé preserved hi s Apprendi objection, and we
assune wi t hout deciding that the remaini ng def endants di d t he sane,
as it makes no difference to the outcone. Defendants' trial took
pl ace fromDecenber 1998 to June 1999, before Apprendi was deci ded.
At the tine, several defendants requested a special verdict form
requiring the jury to determ ne the drug anount and type as to each
def endant . But only Fernéandez- Mal avé, who was the sole non-CCE
def endant sentenced after Apprendi was decided, challenged his
sentence before the district court on this basis. The question
whet her the renmining defendants' special verdict request was
sufficient to preserve an Apprendi objection, absent a separate

obj ection at sentencing, is a conplex one. Nelson-Rodriguez, 319

F.3d at 48. Here, as in Nelson-Rodriguez, we prefer to assune

wi t hout deciding that the objection was preserved and the harnl ess

- 85-



error standard applies. 1d.

The Apprendi error in this case was harnl ess beyond a
reasonabl e doubt. An Apprendi error is harm ess where the evidence
overwhel m ngly establishes the mninmm drug quantity needed to
justify the statutory maxi num under which the defendants were

sent enced. Martinez-Medina, 279 F.3d at 121-22. Here, the

government produced overwhel m ng evidence that the conspiracy
involved at least five kilograns of cocaine, which triggers a
maxi mumsentence of [ife inprisonnment for all co-conspirators under
21 U.S.C. 8 841(b)(1)(A) and 8§ 846. Covernnment w tnesses Negrdn-
Mal donado and Torrens-Alicea both testified that Rodriguez-Lopez
and Gonzal ez-Ayala stole a 200 kilogram shipnment of cocaine in
Faj ar do, which was then brought back to Bitunul for distribution.
Negr 6n- Mal donado further testified that in 1991 he purchased a
kil ogram of cocai ne per week from Soto-Ranmirez. After My 1992,
Negr 6n- Mal donado stated, he and another co-conspirator naned
Manol i n, who nmanaged Sot o- Ranirez's point while Soto-Ramirez was in
prison, each purchased one kil ogramof cocai ne per week from Sot o-
Beniquez to be sold at their respective drug points. Negr on-
Mal donado al so testified that after January 1993, he continued to
pur chase from Sot o- Beni quez t hree-ei ghths of a kil ogramof cocai ne
each week for his drug point.

In addition, the governnent presented overwhel m ng

evi dence that the conspiracy distributed nore than the 50 grans of
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crack cocai ne necessary to trigger a life sentence under 21 U S. C
§ 841(b)(1)(A). According to Negron- Ml donado, 125 granms of crack
cocaine would yield approxinately 800 to 850 crack capsul es using
t he conspiracy's packagi ng techni ques. Negron- Ml donado testified
that Ci ntron-Caraball o received 600 capsul es of crack cocai ne (90
grans) per week for distribution at his drug point in 1990, 800 to
850 capsules (125 grans) per week in 1991, and 1000 capsul es (150
grams) per week in early 1993. Furt hernore, Negron- Mal donado
testified that at the begi nning of 1992, he would "cook"” 500 grans
to a kil ogram of cocaine into crack cocaine two to three tines per
week for Soto-Ranirez's points; this alone anbunts to one to three
kil ograns per week. At around the sane time, Negrén-Mal donado
hi msel f was al so selling 500 to 800 crack capsul es, or between 75
to 125 grans of crack, per week. Wien he left for the United
States, he sold an additional 2000 crack capsules, or over 300
grans of crack. All told, Negron-Mal donado estimated that a single
drug point would distribute at | east one kil ogramof crack cocai ne
per nmonth -- nore than twenty tinmes the anount necessary to trigger
a life sentence.

In the face of this overwhel m ng evidence, defendants
argue that the testinony of co-conspirators alone is never a
sufficient basis to find an Apprendi error harnless beyond a

reasonabl e doubt. That is not so. See United States v. Stewart,

306 F.3d 295, 324-25 (6th Cr. 2002) (finding Apprendi error
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harm ess beyond a reasonabl e doubt based on the testinony of co-
conspirators). Defendants offered no evidence contradicting the
conspiracy-w de drug quantities at trial, and they point to no such
evi dence on appeal, except their attack on the general credibility
of the two wi tnesses.

The jury in this case could not have convicted all el even
def endants of participationinthe conspiracy wthout believingthe
t esti nony of Negr6n- Mal donado and Torrens-Alicea regardi ng at | east
sonme of the transactions. Negron-Ml donado and Torrens-Alicea al so
testified regarding the quantity of drugs involved in those
transacti ons. Def endants offer no explanation for why the jury
woul d bel i eve Negr 6n- Mal donado and Torrens-Ali cea's account of each
defendant's activities in furtherance of the conspiracy, but
discredit their testinony regarding the quantity or type of drugs

i nvolved in those activities. In Nel son-Rodri guez, we found an

Apprendi error harml ess on very simlar facts: the jury could not
have convicted w thout crediting informant testinony, the sane
informant testified to the drug anount, and the defendant offered
no reason to disbelieve the testinony except a general attack on
the witness's credibility. 319 F.3d at 49-50.

Def endants further protest that even if the conspiracy
wit large involved the requisite quantities and types of drugs,
the Apprendi error is not harmess. They argue that it was not

reasonably foreseeable to each of them individually, from their
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limted involvenent, that such quantities of drugs would be
i nvol ved. Under the Sentencing Cuidelines, a narcotics
conspirator's sentence i s based on the amobunt of drugs he actually
handl ed, negotiated, or saw, as well as the anount of drugs that he
reasonably coul d have foreseen to be enbraced by the conspiracy he
j oi ned. Rodriquez, 162 F.3d at 149; U.S.S.G § 1B1.3 & cnt. 2.
Def endants argue that unless this court is certain that the jury
would find the drug quantity reasonably foreseeable to each
def endant, the Apprendi error cannot be harnl ess.

W reject this argunent. Apprendi does not require that
the jury determ ne beyond a reasonabl e doubt the quantity of drugs
foreseeabl e to each defendant. Apprendi requires only that juries
determ ne facts necessary to increase the statutory nmaxi mum 530
US at 490. Here, the conspiracy-w de drug quantity determ nes
the statutory nmaxinmm See 21 U S C. 8§ 846 (holding each
conspirator responsible for the quantity of drugs distributed by
the conspiracy). As long as the sentence falls within this
statutory maxi mum the district court nay determ ne the quantity of
drugs reasonably foreseeable to each defendant by a preponderance
of the evidence and sentence each def endant accordingly. Derman v.

United States, 298 F.3d 34, 42-43 (1st Cr. 2002). In determ ning

whet her an Apprendi error is harm ess, the determ native question
i's whether the evidence overwhel mngly establishes the anmount of

drugs distributed by the conspiracy as a whole. It does here.
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b) Mul ti-CQbject Conspiracy
(Vega- Cosne)

Vega- Cosne rai ses a rel ated argunent that the defendants
were charged with a nulti-object conspiracy. In a nulti-object
conspiracy charge, a jury convicts the defendants of distributing

one type of drug or another type of drug. See, e.qg., United States

v. Dale, 178 F.3d 429, 431 (6th Gr. 1999) (jury instructed to
convict if conspiracy distributed crack cocaine or nmarijuana).
Al though the First Circuit has not ruled on this issue, other
circuits have held that when a defendant is charged with a nmulti-
obj ect conspiracy, and the jury returns a general verdict, the
statut ory maxi mnumshoul d be based on the obj ect carrying the | owest

maxi nrum penalty. See, e.qg., id. at 432; United States .

Orozco-Prada, 732 F.2d 1076, 1083-84 (2d Cr. 1984). Vega- Cosne

argues that the jury in this case returned a general verdict on a
mul ti-object conspiracy charge -- nanely, that the defendants
di stributed nore than five kil ograns of heroin, cocaine, or cocaine
base, or nore than 100 kil ograns of narijuana. He argues that the
statutory maxi mum shoul d t herefore have been based on the penalty
for conspiring to distribute 100 kil ogranms of marijuana, which is
up to forty years inprisonnent under 21 U.S.C. 8 841(b)(1)(B). |If
this were indeed the case, Vega-Cosne's life sentence would be
probl emati c.

Vega- Cosne's argunent, though, is without nerit. The

def endants were not charged with a nulti-object conspiracy. The
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i ndi ctment charged themw th distributing nore than five kil ograns
each of heroin, cocaine, and crack cocaine, and nore than 100

kil ograns of marijuana.!® Because those drug quantities and types

were joined by the conjunctive term "and" rather than the

di sjunctive term "or," there was no anbiguity about the crine

char ged. See United States v. Neuhausser, 241 F.3d 460, 469-70

(6th Cir. 2001) (no Apprendi error in sentencing defendant to
hi gher statutory maxi numfor cocai ne conspiracy, when def endant was
charged wi th conspiracy to distribute both cocaine and marijuana);

United States v. Banks, 78 F.3d 1190, 1203 (7th Gr. 1996) (no

anbiguity where indictnment was phrased in conjunctive rather than

disjunctive); United States v. Watts, 950 F.2d 508, 515 (8th Cir

1991) (sane).

Vega- Cosne argues that, regardl ess of the indictnent, the
jury instructions transformed Count Two into a nulti-object
conspiracy charge. The jury instructions contain a definition of
"possession with intent to distribute" that required the governnment
to "prove beyond a reasonabl e doubt that the defendant knew he was
possessing a control |l ed substance” but not that "the defendant knew
whi ch particular controlled substance was involved." Vega-Cosne

contends that this instruction changed the conjunctive term "and"

10 The indictnent did not need to specify the exact anobunt
of drugs involved in the conspiracy, as long as it alleged the
appropriate threshol d anbunts necessary to support the defendants
sentences. Cf. Derman v. United States, 298 F.3d 34, 42 n.4 (1st
Cr. 2002).
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intheindictnent into the disjunctive term”or." This argunent is
meritless. First, this definition should not have affected the
jury's consideration of the conspiracy charge. The conspiracy
count of the indictnent and the jury instructions regarding the
el ements of conspiracy require the jury to find that defendants
conspired to "distribute” controlled substances to return a guilty
verdict; nowhere does the term "possession wth intent to
di stribute" appear. Second, even if the term had appeared, the
definition requires the governnent to prove that the defendants did
in fact possess specific drugs, even if they did not know which
drugs they possessed. Thus, the governnent nust still show that
t he defendant possessed cocaine and cocai ne base and heroin and
marijuana, even if the defendant hinself did not know the specific
drugs that he had in his possession. Finally, even if a nulti-
obj ect conspiracy were charged and an Apprendi error therefore
occurred, Vega-Cosne admits that review would be for plain error
because he did not preserve this argunent bel ow. W have al ready
deternmined that any Apprendi error as to drug anount or type would
be harm ess; a fortiori, no plain error occurred.

c) Failure to Reference 8 841(b)(1)(B) in Indictnent
(Fer nandez- Mal avé)

Fer nandez- Mal avé argues that hi s sentence nust be vacat ed
because the indictnment was defective under Apprendi for failing to
reference specifically 8 841(b)(1)(B), the statutory penalty

subsecti on under which he was sentenced. This claimis neritless.
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The i ndi ct ment included threshold drug quantities and types. There
is no Apprendi requirenent that the penalty subsection be included
in the indictnment once the drug quantity and type are all eged. See

United States v. Eirby, 262 F.3d 31, 38 (1st G r. 2001).

2. Sufficiency of Evidence As to Drug Quantities

(Sot o- Rami rez, Soto-Beniquez, Ci ntron-Caraballo, Vega-

Col 6n, Vega- Cosne)

Five defendants argue, separate from their Apprendi
clains, that the district court erred in determ ning the anount of
drugs attributable to them They argue that the evidence does not
establish by a preponderance the quantity or type of drugs
necessary to support the cal cul ation of their base of fense | evels.

W review factual deternminations at sentencing for clear error.

United States v. Danobn, 127 F.3d 139, 141 (1st Cr. 1997).

The district court's determ nations of drug anounts were
not clearly erroneous. Under the Sentencing Guidelines, each
def endant must be sentenced based on the anmount of drugs that he
handl ed, negotiated, saw, or could reasonably have foreseen to be
enbraced by the conspiracy. Rodriguez, 162 F.3d at 149; U. S. S. G
§ 1B1.3 & cnt. 2. Applying this standard, the district court
attributed at |east 1.5 kilogranms of crack cocaine to each of the
five defendants, resulting in a base offense | evel of 38 for each.

The record at trial and sentencing supports this
cal cul ati on. Negron- Mal donado testified that Soto-Ranirez sold 300

crack capsules to Cintrén-Caraballo on at |east ten occasions in
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1990, which anpbunts to 450 grans of crack cocaine. He also
testified that at the beginning of 1990, Soto-Ramirez supplied him
with 1000 to 1500 crack capsul es, or about 150 to 200 grans, per
week. Assum ng that these purchases continued for at |east seven
weeks, Soto-Ramirez would have distributed 1.5 kil ogranms of crack
cocaine just fromsales to C ntrén-Caraball o and Negron- Mal donado
in 1990. Furthernore, according to Negrén-Ml donado' s testinony,
during early 1992, Negr én- Mal donado "cooked" one to three kil ograns
of cocaine into crack cocai ne per week for Soto-Ranirez's points.
In one and a half weeks, Negroén-Mal donado woul d have packaged at
| east 1.5 kilograms of crack cocaine for distribution at Soto-
Ranirez's points. Al t hough Soto-Ramirez was in prison at this
time, the drug quantity was reasonably foreseeable to hi mbecause
he was still supervising his drug points by tel ephone.

The governnent presented evidence that Soto-Beniquez
suppl i ed ot her nmenbers of the conspiracy with cocaine, which they
converted into at least 1.5 kilogranms of crack cocaine and
distributed at their respective drug points. Negr 6n- Mal donado
testified that each week in early 1992, he bought one to three
ki | ograns of cocai ne from Sot o- Beni quez and converted it into crack
cocai ne. Over two weeks, this would exceed the required 1.5
Ki | ograns. Negr 6n- Mal donado also testified that Soto-Beniquez
supplied Cntron-Caraballo with 125 grans of cocai ne per week and

Negr 6n- Mal donado with 75 to 125 grans of cocai ne per week, which

-94-



was converted into crack cocaine for sale at their respective drug
poi nt s. Over eight weeks, this would exceed the required 1.5
ki | ograns. Sot o- Beniquez protests that he could not have
reasonably foreseen that the cocai ne he supplied woul d be converted
into crack cocaine. The district court had sufficient evidence to
concl ude ot herw se. Negr 6n- Mal donado testified that Soto-
Beni quez' s house was used, repeatedly, as a location for converting
cocai ne into crack cocaine. He also testified that when Cosne-
Sobrado was kil |l ed, Soto-Beniquez picked up the proceeds from Sot o-
Ranirez's crack cocaine point and determned that noney was
m ssi ng. Bitunul is a small comunity; given Soto-Beniquez's
i nvol venent, it would be difficult for himto be wholly ignorant
that his co-conspirators were producing crack cocaine. These
activities and Soto-Beniquez's |eadership role in the conspiracy
are sufficient to support the conclusion that Soto-Beniquez knew
Negr 6n- Mal donado and Ci ntron- Carabal |l o sol d crack cocaine at their
poi nts and that he coul d have reasonably foreseen that the cocaine
he supplied to them would be converted into crack cocai ne.
Cintron-Caraball 0's crack cocai ne point was in operation
t hroughout the duration of the conspiracy, according to Negron-
Mal donado' s testinmony. Negréon-Mal donado testified that C ntron-
Carabal | o purchased over 90 grams of crack cocaine per week for
distribution at his point in 1990, 125 granms per week in 1991, 125

grans on a regular basis in 1992, and over 150 grams per week in
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early 1993. Assuning that C ntroén-Caraball o' s drug point operated
at |least four weeks each year, the total amount of crack cocai ne
pur chased for distribution would exceed 1.5 kil ograns.

Negr 6n- Mal donado testified that the drug point operated
by Vega- Cosnme and Vega- Col 6n sol d crack cocaine in 1990, 1992, and
1993. Negr 6n- Mal donado esti mated that one drug point distributing
crack cocaine would usually sell at |east one kil ogram per nonth.
That vol unme of sales alone is sufficient to exceed the required 1.5
kil ograns. In addition, the governnent presented evidence
indicating that the quantity of crack cocaine sold by Negrén-
Mal donado and G ntron- Car abal | o was reasonabl y foreseeabl e t o Vega-
Cosne. Vega- Cosne net at |east three tines with the others to
coordinate the color of the caps on their respective crack
capsul es. These neetings are evidence that Vega-Cosnme had sone
awar eness of his co-conspirators' crack cocaine sales and that,
after color-coding was instituted, he had sonme way of tracking
their activities.

In response, all five defendants argue that this evi dence
is unreliable because it is based on the testinony of cooperating
co-conspirators and was uncorroborated. Vega-Col 6n and Vega- Cosne
argue in their brief that absent a rule requiring corroboration of
such evidence, "unsuspecting defendants would be entirely at the
nmercy of cooperating co-defendants, who have all the incentive in

the world to testify in a manner [whether truthful or not] that
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will assist the governnent in obtaining a |larger sentence." That
risk is real, but wvacating their sentences for |lack of
corroboration is not the answer.?!! Here, the cooperating co-
def endants were vigorously cross-exanm ned, and defense counsel had
the opportunity to present evidence of the wtnesses's plea
agreenments, grants of imunity, and receipt of governnment noney.
| f the government's dilatory production of discovery materials had
| npeded the cross-exam nation, the situation mght be different.
But it did not. The jury found the co-conspirators credi ble, and,
for sentencing purposes, so did the trial court. These plausible
credibility determ nations cannot be disturbed on appeal. L

Torres-Glindo, 206 F.3d at 139-40 ("Uncorroborated testinony of a

cooperating acconplice nay sustain a conviction so long as that
testinmony is not facially incredible . . . .").

3. Al l eged Rule 32 Violation
(G ntrén-Carabal | o, Vega- Cosne)

Cintron-Caraball o argues that the district court erred
(1) in permtting the governnment to introduce evidence in support
of an upward adjustnment for his role as a supervisor in the
conspiracy under US.S.G § 3Bl1L.1 and (2) in granting the
adjustnment. Although the probation officer did not include the

upward adjustnment for a supervisory role in the PSR and the

1 If the governnent is mindful of its obligations,
countervailing incentives, such as avoidance of perjury charges,
can reduce the incentive to lie.
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governnent did not object to this om ssion before sentencing, the
government attenpted to argue the upward adj ustnment to the court at
t he sentencing hearing. W agree with G ntron-Caraballo that this
course of action violated Fed. R Crim P. 32, which requires that
"[Within 14 days after receiving the presentence report, the
parties shall comunicate in witing to the probation officer, and
to each other, any objections”" toit. Fed. R Cim P. 32(b)(6)(B)
(2000) (anmended 2002).

Any possible prejudice to Cintrén-Caraballo from the
governnent's non-conpl i ance was cured by the district court's grant
of a two-week continuance to give defense counsel an adequate
opportunity to respond to the governnent's |ate subm ssion. See

United States v. Young, 140 F.3d 453, 457 (2d Cr. 1998) ("The

sentencing court may inpose sentencing enhancenents belatedly
suggested by the Governnent and not contained in the PSR, provided
the defendant S afforded an adequate opportunity to
respond . . . ." (internal citation omtted)).

Vega- Cosne raises a simlar argunent that the district
court erred in granting a two-level wupward adjustment for
possession of a weapon. Here again, the adjustnent was not
included in the PSR and the prosecution did not object to its
om ssion before sentencing but argued for the enhancenent at
sentenci ng, which was in violation of Rule 32. Because Vega- Cosne

did not object at sentencing, reviewis for plain error. United
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States v. Frisby, 258 F.3d 46, 47-48 (1st Cr. 2001). There was
none. Vega- Cosne had the opportunity to respond to the evi dence at

t he sentencing hearing. Contrast United States v. Curran, 926 F.2d

59, 62 (1st Cir. 1991), in which the court vacated a defendant's
sent ence when he had no opportunity to contradict letters that were
not included in the PSR and that the court relied upon in reaching
its decision. Gven the trial testinony regardi ng Vega-Cosne's
role in obtaining ammunition for the conspiracy and the extensive
nmurder evidence presented at trial, the governnent's belated
seeking of a firearnms enhancenent could not have conme as such a
surprise to Vega-Cosne as to render the entire sentencing
proceeding a mscarriage of justice.
4. Deni al of Downward Adj ust nment

(Gonzal ez- Ayal a, de Ledn Maysonet)

CGonzal ez- Ayala and de Ledbn Maysonet argue that the
district court commtted an error of |aw when it refused to grant
them a downward adjustnment based on their roles as mnor
participants in the conspiracy. They argue in their brief that the
district court "failed to realize that the guidelines permtted the
sentenci ng court to decrease defendants' sentencing | evel” based on
the fact that "the appellants' |evel of participation was bel ow t hat
of the other defendants.™ M stakes of law in applying the

Sent enci ng CGui delines are reviewed de novo. United States v. Cali

87 F.3d 571, 575 (1st CGr. 1996). The district court made no
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m st ake of | aw.

The district court correctly determned that these
defendants were not entitled to a nminor-role adjustrment nerely
because they were the | east cul pable anong those who were actually

indicted. See United States v. Daniel, 962 F.2d 100, 103 (1st Cr.

1992). The relevant inquiry is whether the defendant played a part
that nade him substantially Iless culpable than the average
participant in simlar crines. See U S S.G § 3B1.2 cnt. 3; United
States v. Brandon, 17 F.3d 409, 460 (1st G r. 1994).

Absent a m stake of law, we review the district court's
fact-based determnation that a defendant was not a mnor

participant for clear error. United States v. Rosario-Peralta, 199

F.3d 552, 571 (1st Cir. 1999). The court's determ nation was not
clearly erroneous. The governnent presented testinony at trial that
de Leb6n Maysonet stored weapons and narcotics for the conspiracy in
1992, stood as an arnmed guard at drug points in 1993, and packaged
and sold narcotics at the Callejon Nueve point in 1993. The
governnment al so presented evidence at trial that he participated in
an unsuccessful mssion to Fajardo to find and kill an individual
naned Vitito, who had been hired to kill those responsible for
stealing the 200 kil ogranms of cocaine. The evidence is sufficient
to support the district court's finding that de Ledn Maysonet was
not a mnor participant, based on his two-year involvenent and his

participationin a variety of crimnal activities in support of the
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conspiracy. As to Gonzal ez-Ayal a, government w tnesses Negroén-
Mal donado and Torrens-Alicea testified at trial that he partici pated
in the planning and execution of the theft of 200 kilogranms of
cocaine in Fajardo and that he received profits fromthe sale of
that cocaine. They also testified that he hel ped package heroin and
cocaine for distribution at the Callejon Nueve point. The record
supports the district court's conclusion, based on the quantity of
drugs he hel ped obtain for the conspiracy and his ongoing role in
t he packagi ng and sal e of those drugs, that Gonzal ez- Ayal a was not
a mnor participant.

5. Grant of Upward Adj ust nment
(Gi ntron- Carabal |l 0)

C ntron-Carabal l o ar gues t hat t he evi dence was
insufficient to support the district court's grant of a three-|evel
sentenci ng enhancenent for his role as a supervisor in the
conspiracy under U S. S.G 8§ 3Bl.1(b). Under the Sentencing
Quidelines, a three-level enhancement is permssible "[i]f the
def endant was a manager or supervisor (but not an organizer or
| eader) and the crimnal activity involved five or nore partici pants
or was otherw se extensive." U S. S.G § 3Bl.1(b). Review of this

determnation is for clear error. United States v. Brown, 298 F. 3d

120, 122 (1st G r. 2002).
The district court correctly counted the el even def endants
convicted in the trial as neeting the "five or nore participants”

prong. The nore serious question is whether Cintron-Caraball o was
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a manager or supervisor, terns not defined in the Sentencing
Gui delines but described in U S S.G § 3B1.1 cnt. 4 as involving:
the exercise of decision meking authority, the nature of
participationin the conm ssion of the of fense, the recruitnent
of acconplices, the claimed right to a larger share of the
fruits of the crinme, the degree of participation in planning or
organi zing the offense, the nature and scope of the illega
activity, and the degree of control and authority exercised
over others.
Cintroén-Carabal |l o argues that there was no firmevi dence that he was
a supervisor; there was only runor and i nnuendo. But the governnent
presented testinony at trial that G ntron-Caraballo controlled a
drug point at Street B that sold crack cocaine and that he had
"Nanito, . . . Bennie's |little brothers, and other persons" selling
for him He al so had Negron- Mal donado cook cocaine into crack for
his drug point. The district court did not clearly err in finding
that Cintrén-Caraballo acted as a supervisor in running his drug

poi nt .

6. Deni al of Downward Departure
( Sot o- Rami rez)

Soto-Ranirez chall enges the district court's denial of a
downward departure based on his upbringing. The record contained
wel | -docunented evidence that Soto-Ramirez had suffered severe
negl ect and sexual abuse as a child. A denial of a downward
departure is generally non-reviewable unless the |ower court's
failure to depart stemmed from a m sapprehension of its authority

under the Sentencing (Cuidelines. See United States v.
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Ri ver a- Rodri guez, 318 F.3d 268, 275 (1st Cr. 2003). This standard

is unaffected by the PROTECT Act, which applies when the decision
made is to grant a departure. 18 U S.C. § 3742(e). Here, Sot o-
Ranirez argues that the district court failed to recognize that it
had the power to grant a downward departure based on abuse that
Soto-Ranmirez suffered as a child. But the district court did
acknow edge its power to depart. It expressly stated, "I have [the]
authority to depart because of an upbringing situation which may
have affected the defendant." Accordingly, we have no jurisdiction
to reviewits decision on this issue.
IV.

This was a | engthy and conpl ex case handl ed patiently and
well by the trial court. Despite m ssteps by the prosecution,
def endants received a fair trial and sufficient evidence supported
both the verdicts and the sentences for each defendant, which are

affirmed. So ordered.
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