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COFFIN, Senior Circuit Judge. Appellants claimthat they
twice were victinms of real estate frauds perpetrated by appellee
Benj am n Bol dt and others.! They brought suit alleging a variety
of state law clains and a violation of the Racketeer Influenced
and Corrupt Organizations Act ("RICO'), 18 U S.C. §8 1962(c).

The district court concluded, inter alia, that appellants could

not show the pattern of racketeering activity required to
support RICO liability and therefore dism ssed the conplaint.?
Appel | ants argue that their factual allegations were sufficient
to support recovery and that, in any event, the court should not
have dism ssed the conplaint wthout providing them a hearing
and an opportunity to amend or conduct discovery. W affirm

| . Backaground

I n summari zing plaintiffs' allegations, we are m ndful that

we nust accept the well pled facts of the conplaint as true and

' W view the plaintiffs pragmatically as Ralph H Scott
11, his father, Ral ph H Scott Il, and his nother, Betty Scott,
al though the suit technically is brought by Ralph 11l in his
capacity as trustee for a famly trust (Angels Realty Trust) and
by a closely held corporation (North Bridge Associates, Inc.),
whose officers and sharehol ders are the elder Scotts. See infra
at 5. The appellees are Boldt, two trusts for which Bol dt has
served as trustee (Boldt Famly Trust and Martha's Vineyard
Har bor Landi ngs Condom nium Trust), and an attorney for Bol dt
Fam |y Trust, Arthur D. Smth. |In essence, this case involves
the Scotts' clainms that they were defrauded by Bol dt, who is the
only defendant in the RI CO cause of action.

2 The court dism ssed the RICO claimwi th prejudice and the
state | aw causes of action w thout prejudice.
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i ndul ge every reasonable inference in favor of allow ng the

lawsuit to proceed. See Tonpkins v. United Healthcare of New

England, 1Inc., 203 F.3d 90, 93 (Ist Cir. 2000); Fed. R Civ. P

12(b)(6). We thus sketch the facts relating to the two all eged
frauds as if they were proven.

Ti me- Share Schenme. Between 1977 and 1980, Ral ph and Betty

Scott purchased three tine-share condom niumunit intervals from
appellee Martha's Vineyard Harbor Landings Condom nium Trust
(" Harbor Landings Trust"). Appellee Boldt, a Harbor Landi ngs
trustee, lent the Scotts about $6,500 toward the purchase price
of the units in exchange for a prom ssory note ("the Note") and
a security interest. The Note barred the Scotts from
transferring title to the units and provided that transfer of
the Note could result in its acceleration and foreclosure. The
Note al so provided that the Scotts would be |iable for costs of
coll ection, including reasonable attorney's fees.

Sonetine |ater, the Scotts assigned title to the units to
Angel s Realty Trust ("Angels"), which was set up for the benefit
of their children, and Bol dt assigned the Note and Mortgage to
appell ee Boldt Famly Trust. In 1992, Angels began w t hhol di ng
payments because Boldt refused to provide information about
whet her he was protecting the corpus of the Harbor Landings

Trust. In retaliation, Boldt Famly Trust in 1995 accel erated
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the Note under the pretext that the Scotts had inproperly
transferred title to Angels. Boldt Famly Trust threatened to
institute foreclosure proceedings.

In response to Angels' request in July 1996 for a payoff
figure, Boldt Fam |y Trust demanded about $10, 000 in principal,
interest and legal fees. Through its counsel, appellee Smth,
the Trust also instituted forecl osure proceedi ngs. Angels paid
t he approximtely $7,000 in principal and interest, but refused
to pay "spurious and unsubstantiated legal fees."3® In Apri
1997, the tinme-share units were sold at foreclosure. Appellants
claimthat Boldt and Smith fraudulently inflated | egal fees for

t he purpose of bringing about foreclosure.

Lot 1 Fraud. In July 1978, Boldt sold Betty Scott
approximately thirty acres of |land, designated Lot 1, in
Edgart own, Massachusetts. Scott informed Boldt that she

intended to develop and subdivide the lot into single-famly
homes. At the time of purchase, the | ot was not connected to a
state road, and Boldt advised Scott that he would provide an
easenent through a neighboring property he owned. Bol dt
however, failed to obtain perm ssion for the easement from his

partner, and he |l ater offered Scott the alternative of obtaining

S In April 1997, the ampunt demanded for attorney's fees
i ncreased from about $3,000 to about $5, 200.
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access to the highway through purchase of a |ot, No. 407, in an
adj acent devel opnent, Edgartown Forest. The $12, 000 purchase
price included a $2,000 cash paynent and a $10, 000 note. Bol dt,
who had been hired to sell residential |ots in Edgartown Forest,
told Scott that he would pay the note because of his failure to
secure the right of way that he previously had prom sed. Boldt,
however, again failed to foll ow through.

In 1980, the Town of Edgartown granted Scott subdivision
approval for Lot 1 based on plans showi ng hi ghway access across
Lot 407. Construction of roads, utilities and foundations for
forty-three residences was begun, and devel opment costs reached
approximately $2 mllion. |In Novenmber 1987, Scott conveyed her
interest in Lot 1 to appellant North Bridge Associates, Inc.
whose officers, directors and shareholders are Scott and her
husband.

Appel l ants contend that Boldt undermned the Lot 1
devel opnent by encouraging purchasers of lots in Edgartown
Forest to take | egal action to prevent hi ghway access across Lot
407 from the North Bridge devel opnent. The property owners
filed a lawsuit in October 1988. Al t hough the litigation
ultimately was unsuccessful, a lis pendens (notice of pending
suit) was placed on Lot 1, pronpting the bank that had advanced

funds for the devel opnent to demand i medi ate repaynent of its
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| oans. The loss of funding, in turn, caused the devel opment to
fail. North Bridge clains that Boldt urged the neritless suit
so that he could reacquire Lot 1, which he later did at a
nort gagee's sal e.

In their conplaint, appellants all eged violations of RICQO, 4
and al so brought state | aw clainms for breach of contract, breach
of the inplied covenant of good faith and fair dealing, fraud,
and unfair business practices in violation of Mass. Gen. L. ch.
93A. I n addition, Angels brought a state-law claim against
Bol dt and Boldt Famly Trust for lender liability, and a claim
against Smth alleging unjust enrichnment. Appel l ees filed a
nmotion to dism ss that asserted a variety of defects in the RI CO
cause of action, including lack of particularity in the
all egations and a failure to show a pattern of racketeering
activity.

In a two-page decision, the district court ruled in favor
of appellees "[f]or the reasons stated in [their] nenmorandum
The court noted that, had the conplaint's only problembeen its
| ack of particularity, appellants nm ght have been given an
opportunity to anmend. The court concluded that revision would

be fruitless, however, because "the plaintiff has not, and

4 The conmpl aint alleged in Count VII that Bol dt viol ated two
RI CO sections, but appellants seek review of only the claim
under 18 U.S.C. 8§ 1962(c).
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evidently cannot, properly allege the required pattern of
racketeering activity." The court declined to retain
jurisdiction over the pendent state law clainms and dism ssed
them wi t hout prejudice. This appeal followed.

1. Discussion

We begin by exam ning de novo the court's concl usion that
the conplaint as filed is inadequate to support a RI CO cause of

acti on. Bessette v. Avco Fin. Servs.., Inc., 230 F.3d 439, 443

(I'st Cir. 2000). Because we agree with that determ nation, we
go on to consi der whether appellants should have been afforded
the opportunity to anend their conplaint or obtain discovery
before the RI CO claimwas dism ssed with prejudice.

A. The RI CO Al |l egati ons

To state a claimunder section 1962(c), a plaintiff nust
al l ege each of the four elenents required by the statute: (1)
conduct (2) of an enterprise, (3) through a pattern (4) of
racketeering activity. Bessette, 230 F.3d at 448; Feinstein v.

Resol ution Trust Corp., 942 F.2d 34, 41 (Ist Cir. 1991) (citing

Sedima, S.P.R.L. v. Inrex Co., 473 U.S. 479, 496 (1985)); see
also 18 U.S.C. § 1962(c). Appellees argue that the conplaint in
this case was deficient in nultiple respects, but we focus on
the shortcomngs in the "pattern" showi ng because we view them

as both serious and irrenedi abl e.
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By statute, a successful RICOplaintiff seeking to establish
a pattern nmust show at | east two predicate acts of "racketeering
activity," conduct that includes mail and wire fraud. Efron v.

Enbassy Suites (P.R), Inc., 223 F.3d 12, 15 (Ist Cir. 2000)

(citing 18 U S. C 8§ 1961(1)(B), (9)). In addition, the
plaintiff nust denonstrate that the "'predicates are rel ated,
and that they amount to or pose a threat of continued crim nal

activity,'" id. (quoting H.J. Inc. v. Northwestern Bell Tel.

Co., 492 U. S. 229, 239 (1989)). Acts are "related" if they have
"""the same or simlar purposes, results, participants, victins,
or methods of commi ssion, or otherwise are interrelated by
di stingui shing characteristics and are not isolated events."""
Id. (quoting H.J., 492 U.S. at 240 (quoting 18 U S.C. 8§
3575(e))). To establish continuity, "the plaintiff nust show
that the related predicates 'amunted to, or posed a threat of,

continued crimnal activity. Feinstein, 942 F.2d at 45

(quoting Fleet Credit Corp. v. Sion, 893 F.2d 441, 445-46 (I st

Cir. 1990)).

Plaintiffs specifically allege two predicate acts, both of
which are mailings connected with the tinme-share schene. A
| etter sent on January 2, 1997, denmanded paynent of the full sum
due on the Note, plus | egal expenses. A second letter was sent

on April 2, after the Note had been paid, stating that Bol dt
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woul d "continue with foreclosure proceedings"” if the |legal fees
were not paid. Appel lants contend that, by denmanding

"“manuf actured | egal expenses,” these nmilings aided the schene
to unlawfully force Angels into default on the Note, and thus
constituted mail fraud.

Assum ng that these two letters are related acts of mail
fraud, they nonetheless fail to support a RICO cause of action
because continuity is wholly [|acking. Predi cate acts can

satisfy the requirenent of continuous crimnal activity if they

ei ther conprise a closed series of past conduct that "'extend[s]

over a substantial period of tinme,'"™ or indicate a "realistic
prospect” that they wll ""extend[] indefinitely into the
future,'" Feinstein, 942 F.2d at 45 (quoting HJ., 492 U S. at

242); see also Efron, 223 F.3d at 16.

The two 1997 letters are inadequate to establish a closed
period of continuous crimnal activity. Both the nunber of acts
(two) and the span of tinme over which they extend (four nonths)
were mnimal. See H.J., 492 U S. at 242 ("Predicate acts
ext endi ng over a few weeks or nonths and threatening no future
crimnal conduct do not satisfy this requirement . . . .");
Sion, 893 F.2d at 447 ("Had the nunmber of acts . . . been few or
the period of tinme short, the predicate acts would not have

ampunted to continued crimnal activity."). Although appellants
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sought to expand both the length of time and the nunber of
predi cate acts by alleging that Boldt "used the United States
Mail" on at | east two occasions in 1988 or later in furtherance
of the Lot 1 fraud, they failed to identify the time, place or
content of any particular mailing. Such vague allegations are
i nsufficient:

As in any other fraud case, the pleader is required

"to go beyond a show ng of fraud and state the tine,

pl ace and content of the alleged mil and wre

conmuni cations perpetrating that fraud.”™ . . . It is

not enough for a plaintiff to file a RICOclaim chant

the statutory mantra, and | eave the identification of

predi cate acts to the tinme of trial

Feinstein, 942 F.2d at 42 (quoting New England Data Servs., Inc.

v. Becher, 829 F.2d 286, 291 (Ist Cir. 1987)).

Nor have appellants shown that the two 1997 mailings
foreshadowed sim | ar acts occurring repeatedly into the future,
t her eby establ i shing "open-ended” continuity and t he prospect of
"long-term crimnal conduct,” H.J., 492 U S. at 242, The
al l eged fraud concluded with the foreclosure of appellants'
ti me-share units, and they allege neither an ongoing
rel ati onship between thenselves and appellees nor any other
simlar scheme involving others. The conplaint's allegations,
t hough perhaps supporting fraud and ot her state-1law cl ai ns, thus
do not establish the continuity necessary to prove a violation

of the RI CO st atute.
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B. Discovery., Amendnent and Heari ng

Appel  ants i nvoke our decision in Becher, 829 F.2d at 290-
92, to argue that, even if the district court correctly ruled
that their conplaint was deficient, it inproperly failed to
grant them the opportunity to remedy the conplaint's
shortcom ngs. They also assert that the court should not have
granted defendants' motion to dismss wthout conducting a
heari ng.

I n Becher, we concluded that the plaintiff's conplaint did
not satisfy the requirement of Fed. R Civ. P. 9(b) that fraud
be pled with particularity, but also ruled that the district
court abused its discretion in dismssing the case wthout
providing further opportunity for discovery and anendment in
light of the plaintiff's "specific allegations" and the
difficulties of pleading a RICO mail or wire fraud case. See
id. at 292.

We hel d, in essence, that there are ~certain

circunstances in the RICO context where the district

court must not only apply Rule 9(b), but must proceed

a step further before granting a notion to disn ss:

I n an appropri ate case, wher e, for
exanmple[,] the specific allegations of the
plaintiff make it likely that the defendant
used interstate mail or teleconmunications
facilities, and the specific information as
to use is likely in the exclusive control of
the defendant, the court should mke a
second determ nation as to whether the claim

as presented warrants the allowance of

-12-



di scovery and if so, thereafter provide an
opportunity to amend t he defective
conpl ai nt.

Feinstein, 942 F.2d at 43 (discussing and quoting Becher, 829
F.2d at 290).

This is not a case to which the generosity of our approach
in Becher is applicable. The plaintiff there had "assi duously

pursued discovery,"” Feinstein, 942 F.2d at 43 n.10, its

al l egations rendered it likely that the defendants commtted
mail or wire fraud, see Becher, 829 F.2d at 292, and the
original allegations |likely were deficient only because the

details of the relevant communi cati ons were "peculiarly within
def endants' know edge and difficult to expose," id.

The present case is dissimlar in several respects. First,
appel  ants never asked for the opportunity to conduct discovery,
even in their opposition to defendants' notion to disn ss.
Second, their conplaint does not present "specific allegations”
of additional mail or wire fraud epi sodes whose details coul d be
expected to be exclusively within the defendants' know edge.
Rat her, as noted above, appellants broadly all ege that at | east
two mailings were sent in connection with the Lot 1 fraud, but
they offer no "detailed facts that nake it seem likely that
interstate mail or tel ecomunications facilities were used," id.
at 291. To the contrary, the allegations strongly suggest a
series of verbal communi cati ons between Bol dt and t he purchasers
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of residential lots in the Edgartown Forest devel opment. Though
perhaps aiding a claimof fraud, such conversations would not
bol ster appellants’ RICO claim See Sion, 893 F.2d at 445
("[Alcts of commmon | aw fraud that do not inplicate the mails (or

the wires) do not constitute 'racketeering activity' under the
definition found within the RICO statute.”). Finally, it is not
sinply details that appellants | ack, but the substance of a Rl CO
claim The district court was not obliged to give appellants a

second chance to construct a pattern of racketeering activity

out of two separate real estate frauds. See Ahned .

Rosenbl att, 118 F.3d 886, 889-90 (Ist Cir. 1997) (application

of Becher "second determ nation" approach "is neither automatic,
nor of right, for every plaintiff").

Appellants also argue that it was inperm ssible for the
district court to grant the nmotion to dism ss wi thout conducting
a heari ng. It does not appear from the record, however, that
appel l ants sought a hearing under either Fed. R Civ. P. 12(d),
whi ch provides for prelimnary hearings "on application of any
party,"” or District of Massachusetts Local Rule 7.1(D), which
provi des, in substance, that a party who desires a hearing nust
ask for one. Instead, in their 24-page response to appell ees’
nmotion, appellants requested thirty days to file an anended

conplaint to cure any defects the court found in their original
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pl eading. It can hardly be error for the court to withhold an
opportunity appellants did not request to add to their already

substantial response to the nmotion. Cf. In Re Thirteen Appeals

Arising Qut of San Juan Dupont Plaza Hotel Litig., 56 F.3d 295,

302 (Ist Cir. 1995) (key factor in reviewing a refusal to grant
a hearing is whether ""the parties [had] a fair opportunity to
present relevant facts and argunents to the court, and to

counter the opponents' subm ssions'") (quoting Aoude v. Mbbi

Ol Corp., 862 F.2d 890, 894 (Ist Cir. 1988)); United States v.

MG IIl, 11 F.3d 223, 225 (Ist Cir. 1993) (notions typically may
be "heard" effectively on the papers).

I1l. Conclusion

The di strict court properly found that appellants' conpl ai nt
fails to establish a RI CO cause of action, and the court acted
within its discretion in refusing to allow plaintiffs a second
chance to generate a pattern of racketeering activity through
di scovery and amendnent. The | ack of a hearing on the di sm ssal
notion was of no consequence. Havi ng concl uded that the RICO
clai mwas unavailing, the court properly dism ssed the pendent
state law clainms w thout prejudice.

Affirned.

-15-



