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COFFIN, Senior Circuit Judge. The only issueraisedinthis

narrow appeal i s whether therecently effective Arendnent 599 to t he
Uni ted States Sentencing Guidelines applies to career offenders
convi cted of armed robbery (18 U. S. C. 8§ 2113(d)) and use of afirearm
during the comm ssion of an armed robbery (18 U S.C. §8 924(c)).
Amendrent 599' s purpose, broadly stated, istoelimnate duplicative
sentences for essentially the same offense. The district court
concl uded t hat t he amendment appl i ed and accordi ngly reduced appel | ee' s
sentence. Because we are confined by the plain | anguage of the
anmendnent, we are conpell ed to concl ude that the district court was
wi t hout jurisdiction, and therefore erred, inrelying onthe anendnent
to reduce appell ee's sentence.

| . Backgr ound

In 1989, ajury convicted appel | ee Robert Hi ckey of conspiracy,
armed robbery, and use of a firearmduring the conm ssi on of an ar ned
robbery, in violation of 18 U.S.C. 88 371, 2113(d), and 924(c),
respectively. Appellee' s two prior armnmed robberies (in 1976 and 1977)
rendered hi ma career of fender for sentenci ng purposes. The career
of fender guideline, U S. S.G 8§ 4Bl1.1, thus preenpted the regul ar
of f ense gui deline and cal cul ati on that ot herw se woul d have been
applicable. Appellee' s adjusted of fense |l evel junped from20 to 34,
and his crimnal history category was set at VI. The confl uence of the

adj usted offense | evel of 34 and crimnal history category of Vi
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produced a gui del i nes sentenci ng range of 262 to 327 nont hs on t he
substantive arned robbery count. Appellee's § 924(c) conviction
required an addi ti onal, consecutive 60-nonth m ni numsentence. At
sentenci ng, after noting that appel | ee' s career of fender of fense | evel
was hi gher because he was convi cted of arnmed, rather than unarned
robbery, and downwar dly departing 46 nonths, the district court inposed
a 216-nmont h sentence for the substantive armed robbery, a 60-nonth
concurrent sentence for the conspiracy, and a 60-nmont h consecutive
sentence on the 8 924(c) count. |In effect, appellee was tw ce
penal i zed for using a firearmduring the comm ssi on of the robbery--
once under t he career of fender gui deline for arned robbery and once
because of his 8 924(c) violation.

I n 2001, appellee filed apro se notionto nmodify his sentence,
pursuant to 18 U.S.C. § 3582(c)(2), based on Arendnent 599 to the
Sent enci ng Qui del i nes. Amrendnent 599 applies to 8§ 2K2. 4, whi ch gui des
courts in sentencing defendants for, inter alia, 8924(c) convictions.
It pertinently provides:

I f asentence. . . isinposedinconjunctionwth asentence for

an underlying offense, do not apply any specific offense

characteristic for possession, brandi shing, use, or di scharge of
an expl osive or firearmwhen determ ni ng the sentence for the
under | yi ng of fense. A sentence under this guidelineaccounts for
any expl osi ve or weapon enhancenent for the underlyi ng of f ense of
convi ction, including any such enhancenent t hat woul d appl y based

on conduct for which the def endant i s account abl e under § 1B1. 3.

Do not apply any weapon enhancenent in the guideline for the

under |l yi ng of fense, for exanple, if (A a co-defendant, as part

of thejointly undertakencrimnal activity, possessed afirearm

di fferent fromthe one for whi ch t he def endant was convi ct ed under
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18 U. S.C. 8§ 924(c); or (B) in an ongoi ng drug trafficking of fense,
t he def endant possessed a firearmot her than t he one for which the
def endant was convi cted under 18 U.S. C. § 924(c). However, if a
def endant is convicted of two arnmed bank robberies, but is
convi cted under 18 U.S.C. 8 924(c) in connectionw th only one of
t he robberies, a weapon enhancenent woul d apply to the bank
robbery which was not the basis for the 18 U S.C. § 924(c)
convi cti on.

U.S. Sentencing Guidelines Manual, supp. to app. C, anmend. 599 (2000);

see also id. at amend. 607 (maki ng Amendnent 599 retroactive).

Appel | ee' s sent ence was i nposed not on t he basi s of the underl ying
offense, i.e., arnmed robbery, but on the basis of his career of fender
status. On its face, therefore, Amendnent 599 does not apply to
appel |l ee. The applicabl e guideline, 8§ 4B1.1, instructs acourt to
determ ne t he career of f ender of fense | evel by appl ying the statutory
maxi mumfor the underlying crinme. Under the Guidelinesineffect in
1989, had appel |l ee not qualified as a career of fender, his adjusted
of fense | evel for the arned robbery woul d have been a | evel 20.! Under
t he career of fender gui deli ne, however, appel |l ee's of fense | evel was
automatically increasedto |l evel 34 because t he maxi numexposure for
armed robbery was 25 years. |f appell ee had been charged w t h unar ned
robbery, his of fense | evel under t he career of f ender gui del i ne woul d
have i ncreased only to al evel 32, because t he statutory maxi numf or

that offense is 20 years. 1n any event, once the career offender

1 The armed robbery carried a base of fense | evel of 18, and
t he ampunt of noney stolen resulted in a two-|level specific
of f ense enhancenent.
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gui del i ne was appl i ed, the sent enci ng schene for the underlyi ng of f ense
fell out of the picture as didthe enhancenents to whi ch Anendnent 599
refers.

The di strict court, however, reasoned t hat al t hough t he career
of f ender gui del i ne technically invol ved nei t her an underl yi ng of f ense,
nor a specific offense characteristic, the disparity created by
appel | ee' s sent enci ng under both t he career of fender gui deli ne for
armmed robbery and 8§ 924(c) captured t he essence of the amendnent. The
court reasoned that under t he Comm ssion's "expanded i nterpretation,”
t he "under| yi ng of f ense for whi ch t he def endant was actual | y sent enced
was of being an armed career crimnal, and that sent ence was enhanced
by reason of his use of afirearminthe comm ssion of the robbery."
The court therefore re-set appel |l ee's career of fender | evel to 32, the
| evel applicabl e to unarned bank robbery, instead of 34, thelevel for
ar med bank robbery. Once revi sed, the sentencing range becane 210to
262 nmont hs, rather than 262 to 327 nonths. The court sel ected the
bott omof t he range, 210 nont hs, downwardl y departed 60 nont hs, and
i mposed a sent ence of 150 nont hs on t he arned robbery count.? It al so

i nposed a consecutive 60-nmonth sentence for the 8 924(c) count,

2 It appears that the district court m stakenly departed 60
nmont hs, instead of the 46 nonths it had originally departed.
See United States v. Jordan, 162 F.3d 1, 5 (1st Cir. 1998)
(concluding that a reconsideration of a sentence in light of a
retroactive guideline anmendnent does not give the district court
authority to reconsi der other aspects of the original sentence).
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bringi ng the total sentenceto 210 nont hs. On appeal , the gover nnent
argues that the district court had no authority to nodify appellee's
sent ence because Anmendnent 599 i s i napplicabl eto sentences i nposed
under the career offender guideline.

1. Di scussi on

The meani ng of an amendnent to the Sentencing Guidelinesis a

guestion of | aw, over whi ch we exerci se plenary review. See United

States v. Caraball o, 200 F. 3d 20, 24 (1st Cir. 1999); see also Uni ted

States v. St. Cyr, 977 F.2d 698, 701 (1st Cir. 1992). W apply
traditi onal standards of statutory constructionto aidour review.

See, e.g9., United States v. Deluca, 17 F.3d 6, 10 (1st Cir. 1994).

At the time of appellee' s original sentencing, Application Note
2to U S.S. G § 2K2.4 explainedthat for aconvictionunder 8§ 924(c),
"where a sentence under this sectionisinposedinconjunctionwitha
sent ence for an underl yi ng of f ense, any specific of fense characteristic
for the possession, use, or discharge of afirearm. . . is not to be
appliedinrespect tothe guidelinefor the underlyingoffense.” U.S.

Sent enci ng Qui del i nes Manual , 8§ 2K2. 4 (1988). The background secti on

expl ai ned that the purpose is "to avoid double counting.” 1d.

In 1998, the guidelines were anended to explain that the
application of § 2K2.4 coul d soneti nes result in a guidelinerange that
"produces atotal maxi mnumpenalty that i s |ess than the maxi numof the

gui del i ne range that woul d have resul ted had t here not been a [ § 924(c)
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conviction] (i.e., the guidelinerangethat would have resultedif the
enhancenents for possessi on use or di scharge of afirearmhad been

applied)."” U.S. Sentencing Guidelines Manual, 8§ 2K2.4 (1998). It

t heref ore not ed t hat an upwar d departure woul d soneti nes be necessary
to ensure that the 8§ 924(c) conviction "does not result in a decrease
in the total punishment." [d.

Ef fecti ve Novenber 1, 2000, 8 2K2. 4 was agai n anended by Arendnent
599. The avowed purposes of the anmendnment were to "(1) avoid
unwar r ant ed di sparity and duplicative puni shnment; and (2) conform
application of guideline weapon enhancenents wi th general guideline

principles.” U.S. Sentencing Guidelines Manual, supp. to app. C,

amend. 599 (2000). The first sentence of the revised Application Note
2 reinforces the | ong-standi ng noti on--applicabl e in 1989 when appel | ee
was first sentenced--that a def endant’'s possessi on of a weapon cannot
be used to enhance the | evel of the underlying offense.

The heart of the amendnment, however, speaks to rel evant conduct.
Bef or e Amendnment 599, courts were split as to whether to enhance a
def endant’' s sentence for either a co-defendant’'s possessi on of a weapon
or the def endant' s possessi on of a second weapon duri ng an ongoi ng dr ug

trafficking conspiracy. See United States v. D az, 248 F. 3d 1065, 1107

n.59 (11th Cir. 2001) (catal ogi ng cases). The Conm ssion t hus sought
to even application of therel evant conduct gui delines and counsel ed

courts not to apply enhancenents in these situations. See U.S.
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Sent enci ng Qui del i nes Manual , supp. to app. C, anend. 599 (2000) (" Do
not apply any weapon enhancenent . . . if (A) a co-defendant .
possessed a firearmdifferent fromthe one for whi ch def endant was
convicted under 18 U.S.C. 8§ 924(c); or (B) in an ongoing drug
traf ficking of fense, the def endant possessed a firearmother thanthe
one for which t he def endant was convi cted under 18 U.S.C. § 924(c).").

The government argues that appellee's revised sentence is
unaut hori zed because Anrendnent 599 i s i napplicable bothonits face and
incontext. Appelleereasonsthat thedistrict court's re-sentencing
i s perm ssi bl e under an expansive i nterpretation of the underlying
pur poses of the anendnent and t he neani ng of the term"specific of fense
characteristic.” He essentially contends that "specific offense
characteristic”" may refer to an el enent of acrinme if that el ement
i ncreases a defendant's offense | evel. Thus, he argues, an arned
robbery charge, rather than an unarned r obbery charge, operates as a
sent enci ng enhancenent, and Amendnment 599 applies.

This argunment is not wthout considerable appeal, but,

unfortunately for appel |l ee, when t he pl ai n | anguage of a sentencing

gui del i ne provi des one cl ear meani ng, our inquiry ends. See Lopez- Soto

v. Hawayek, 175 F.3d 170, 172 (1st Cir. 1999); see United States v.

Sanders, 982 F.2d 4, 8 (1st Gir. 1992) ("It is not our placetorewite
the Gui delines."). Appellee was sentenced as a career of fender; the

speci fic of fense characteristics of his underlying of fense therefore
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were i nmaterial. Under the career of fender sentenci ng schene, the
sentenci ng court only consi ders the underlying offense's statutory
maxi mum Because appel |l ee did not receive an enhancenment of his
under |l yi ng of fense when he was sentenced and his sentence under
8§ 924(c) had nothing to do with any co-defendants' rel evant conduct,
Amendnent 599 is inapplicable.3

Moreover, the different treatnment relating to enhancenent
according to sentences based on "underlying of fense" and "career
of f ender” conports w th cont enporaneously effective Anendnents 598 and
600. Anmendnment 598 recogni zed that an upward departure may be
warrantedina 8 924(c) sentencingif the defendant is bei ng sentenced
only for a 8 924(c) vi ol ati on but ot herw se woul d have qualified as a
career of fender. Amendnment 600 sought to clarify when a conviction
under 8 924(c) can |l ater trigger the career offender guideline. That
t he Comm ssiontw ce explicitly addressed of fenses under 8§ 924(c) vi s-
a-vis the career offender guideline, but did not speak to the
sent enci ng di sparity of which appel | ee conpl ai ns, is further evidence
t hat Amendnment 599 was not i ntended to benefit offenders in appellee's

situation.

3 Because the | anguage of Amendnent 599 is unanbi guous, we
do not consider appellee's request to apply the rule of lenity.
United States v. Luna-Diaz, 222 F.3d 1, 3-4 n.2 (1st Cir. 2000)
(noting that the rule of lenity "comes into operation . . . only
when the | anguage of the statute is anmbi guous").

-10-



The May 15, 2001 sentence of the district court i s vacated and t he

case is remanded to the district court for reinstatement of the

Sept enber 18, 1989 sent ence.
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