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Per Curiam Danny M Kelly appeals from the

district court’s dism ssal of his 42 U S.C. § 1983 cause of
action for failure to state a clai mpursuant to Fed. R Civ.
P. 12(b)(6). The only issue is whether Kelly’ s conpl aint
chal l engi ng the town of Chelnsford’ s taking of a portion of
his property through em nent domain was ripe for review.

In his conplaint, Kelly all eged a nunber of reasons
I n support of his assertion that the taking of his property
was i nproper, including that it was not taken for a public
use, that the taking reduced his property value, and that he
did not receive adequate conpensation for the taking.

Inthis circuit, “exhaustion of state | aw renmedi es
-- whatever formthey nay take -- is a precondition to the
mai nt enance of a federal damages action under the Takings

Clause . . . .” Ochoa Realty Corp. v. Faria, 815 F.2d 812,

817 (1st Cir. 1987); see also Marietta Realty, Inc. wv.

Springfield Redevel opnent Authority, 902 F.Supp. 310, 313

(D. Mass. 1995) (plaintiff nmust first invoke the avail able
mechani snms for conpensation fromthe defendant in order to
ripen a claim under the Fifth Amendnent). This is true
whet her the all eged wongful taking is a result of negligent

or intentional conduct. Hudson v. Palnmer, 468 U. S. 517, 533



(1984). The Massachusetts inverse condemation statute,
Mass. Gen. L. ch. 79, provides such a remedy.

As Kelly conceded in his conplaint below, the town
of Chel nmsford took his property through em nent domain in
order to build a sewerage punping station, very nuch a
public use of the property. The gravanen of his conplaint
in the district court was an explicit challenge to the
adequacy of the proffered conpensation as well as a request
for damages. As such, the district court properly dism ssed
the conplaint under Rule 12(b)(6) as not ripe for review
because of Kelly's failure to first attenpt to avail hinself
of the Massachusetts inverse condemmation statute. The

district court’s judgnment is AFFI RMED.



