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TORRUELLA, G rcuit Judge. Defendant-appell ee John M Bogdan
pledguilty toatwo-count information charging himwithmil fraudin
violationof 18 U S.C. 8§ 1341. The United St ates appeal s the sentence
i nposed on Bogdan, arguing that the district court erredin departing
downwar d f romt he appl i cabl e sent enci ng gui del i ne range. Because we
findthat the district court abusedits discretioningranting Bogdan's
request for a downward departure, we reverse and remand this case for
action consistent with this opinion.

BACKGROUND

From 1997 through 1999, Bogdan, working as the chief
financial officer at ONTechnol ogy Cor poration, enbezzl ed nore t han
$320, 000 fromhi s enpl oyer and used the mails in furtherance of his
schenme to defraud. On Decenber 4, 2000, pursuant to a pl ea agreenent,
Bogdan pled guilty to two counts of mail fraud.

The pl ea agreenent set Bogdan’ s total offense |l evel under the
Sent enci ng Gui delines at fifteen, thereby resultinginaguideline
sent enci ng range of eighteento twenty-four nonths' inprisonnent. The
agreenent, however, permtted appel | ee to nove for a downwar d departure
on t he grounds of aberrant behavi or. The parties recogni zed that there
was "no other basis for departure.”

At the sentencing hearing, thedistrict court adopted the

parties’ predeterm ned gui del i ne sentenci ng range but rej ected Bogdan’ s



request for a downwar d depart ure based on aberrant behavi or. |nstead,
the district court found alternative grounds for departing:

| have taken i nto account the excel |l ent way t hat
you have been a fat her to your children, howyou
have tried to make anends to your wife, the
i ntrospecti on you have shown, t he appreciation
you have shown of the crimnality of vyour
conduct. . . . Inny consideredjudgnent, you,
you, John Bogdan, are not wi thinthe heartl and of
of fenders that the sentencing guidelines are
designed for. That gives netheright to depart.

On this basis, the district court departed fromthe applicable
gui del i ne sent enci ng range, ordering appell eeto a committed sentence
of one year and one day.! The governnment tinmely filed the instant
appeal .

STANDARD OF REVI EW

We reviewdistrict court departures under the Sentencing

Gui del i nes for abuse of di scretion. See Koonv. United States, 518

U.S. 81, 96-100 (1996). This analysis is divided into three parts:

First, we determne as a theoretical matter
whet her the stated ground for departure is
perm ssi bl e under the guidelines. If the ground
is theoretically appropriate, we next exam ne
whet her it finds adequate factual support inthe
record. If so, we nust probe the degree of the
departureinorder toverifyits reasonabl eness.

' Inaddition, thedistrict court sentenced appell eetotwo years of
supervi sed rel ease after his confinenment and ordered himto pay
$324,214.67 in restitution.
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United States v. Dethlefs, 123 F. 3d 39, 43-44 (1st G r. 1997) (i nternal

citations omtted).? Inenployingthis analysis, we recognize that "[a]

district court's decisionto depart fromthe Guidelines. . . will in
nost cases be due substantial deference.” Koon, 518 U S. at 98.
DI SCUSSI ON

The Uni ted States Sentenci ng Qui del i nes establ i sh ranges for
the crim nal sentences of federal offenders. District courts nust
i npose sentences within the applicable ranges set forth in the
Guidelines. See 18 U.S.C. 8§ 3553(a). Inlimted circumstances,
however, a district court may depart fromthe applicabl e gui deli ne
range if "the court finds that there exists an aggravating or
m tigating circunstance of a kind, or to a degree, not adequatel y t aken
i nto consi deration by the Sentencing Comm ssioninfornulatingthe
guidelines. . . ." 18 U S. C 8§ 3553(b). Thus, not every aggravati ng
or mtigatingcircumstance will warrant departure; the circunstance
"must render the case atypical and take it out of the ' heartland for

whi ch the applicable guideline was designed.” United States v.

Carrion-Cruz, 92 F.3d 5, 6 (1st Cir. 1996).

The Sent enci ng Qui del i nes gi ve courts consi derabl e gui dance
as to what factors are likely, or not, to make a case atypical. In

general, these factors fall into four categories. Encouraged factors

2 Because t he governnent chal | enges t he appropri at eness rat her thanthe
degree of the district court's departure, our anal ysi s does not i ncl ude
the third inquiry.
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are those "t he [ Sent enci ng] Comni ssi on has not been abletotakeinto
account fully informulatingthe guidelines.” U S S.G 8§85K2.0. Thus,
when encour aged factors are present, they may take a particul ar case
outside the "heartl and" of the applicabl e gui deline, thereby warranting
a departure. Conversely, discouraged factors are those "not ordinarily
rel evant to the determ nati on of whet her a sentence shoul d be out si de
t he applicabl e guidelinerange.” US. S.G ch. 5 pt. H introductory
cmt. "The Sentenci ng Conm ssi on does not vi ewdi scouraged factors as

necessarily i nappropriate bases for departure but says t hey shoul d be

relied upononly in exceptional cases." United States v. Pereira, 272
F.3d 76, 80 (1st Cir. 2001) (internal quotation nmarks omtted).

The third category i ncl udes t hose sentenci ng factors upon
which a court can rely to depart but which, unlike the first two
categories, are not specifically enuneratedinthe Guidelines. "If a
factor is unnmentioned in the Cuidelines, the court nust, after
considering the structure and t heory of both rel evant gui del i nes and
t he Gui del i nes taken as a whol e, deci de whether it is sufficient to
t ake t he case out of the Guideline's heartland." Koon, 518 U.S. at 96
(internal quotation marks and citations omtted).

Finally, those factors that areexplicitly or inplicitly
proscri bed by the Sentencing Guidelines as bases for departure
constitute the | ast category of sentencing factors. They include

"forbi dden factors, factors adequat el y consi dered by t he Comn ssi on,
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factors that | ack rel evance, and factors that of fend t he f ramewor k and

pur pose of the guidelines.” United States v. Martin, 221 F. 3d 52, 57

(1st Cir. 2000).

In the instant case, the district court relied on a
conbi nati on of factorstojustifyits departure fromthe applicable
sent enci ng range, includi ng Bogdan's rol e as afather; hiseffort to
make amends with his ex-wife; his introspection; and hi s appreciation
for the wongful ness of his conduct.?® Though t hi s uni que anal gamati on
of factors is unnmentioned inthe Guidelines, all of theindividual
factors cited by the court have been taken into account by the
Sent enci ng Comm ssi on.

Bogdan' s rol e as a father and his effort to make anends with
his wi fe are consi derations that clearly fall withinthe category of
famly ties and responsibilities, a discouraged factor under the

Guidelines. See U. S.S. G 8§ 5H1.6; seealso United States v. Rushby,

936 F. 2d 41, 42-43 (1st G r. 1991) (anal yzing the defendant's marit al

status and rol e as a father under the Guidelines' famly ties and

3 Inaddition, the governnent argues that the district court departed
based on a proscri bed factor -- that is, the disparity between Bogdan's
proposed sent ence of 18 nont hs and t he nati onal nedi an sentence of 12
nmont hs f or def endants convicted of fraud. See Martin, 221 F. 3d at 57
(noting that "the fact that the nati onal nedi an for a broadly stated
of f ense type may be above or bel owa particul ar def endant’' s [ sent enci ng
range] cannot be usedto justify a sentencing departure”). Though the
district court didexpress sone concern over this disparity, it is not
clear fromthe record whether this issue influenced the court's
decision to depart. We, therefore, confine our analysis to the
justifications thedistrict court explicitly reliedupon for departing.
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responsi bilities category); United States v. Carr, 932 F. 2d 67, 72 (1st
Cir. 1991) (consideringthe defendant's rol e as a fat her under the
Guidelines' famly ties and responsibilities category).

Consi derations |ike Bogdan's introspection and his
appreciationfor thecrimnality of his conduct have al so been t aken
into account by the Sentencing Conm ssion. Specifically, the
Guidelines givedistrict courts the discretionto grant acceptance- of -
responsibility credit to defendants who denonstrate extraordi nary

presentence rehabilitation. See U S.S.G 8§ 3E1.1; United States v.

Craven, 239 F.3d 91, 99 (1st Cir. 2001) (noting that "presentence
rehabilitation. . . can be factored adequately into the sentencing
equati on by an acceptance-of-responsibility credit,” and a change in

attitude is the touchstone of rehabilitation); United States v. Skl ar,

920 F. 2d 107, 115-16 (1st Cir. 1990) (remarki ng that a defendant's
sincere desiretochange hislifeis factoredintothe acceptance-of -

responsibility credit).*

4 An acceptance-of-responsibility credit is part of the regular
sentenci ng cal cul ation and i s thus consi dered bef ore determn ning
whet her a departureis warranted. See U.S.S. G 8 3E1.1. Wen a court
deci des that the defendant's presentence rehabilitation is so
exceptional that it cannot be adequatel y factored by an accept ance- of -
responsibility credit, the court may depart on those grounds. See
Oraven, 239 F. 3d at 99. A departure based on grounds t hat have al r eady
been specifically considered by the Guidelines, however, will be
treated as if the departure were based on a di scouraged factor. See
Koon, 518 U. S. at 96.
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Because t he factors upon which the district court reliedto
depart are di scouraged or have al ready been taken i nt o account by t he
Quidelinesinthe formof acredit, a downward departureis justifiable
only if the factors are "present to sonme excepti onal degree.” Koon,

518 U.S. at 96; see al so Craven, 239 F.3d at 98 (ruling that a "datum

[l ke acceptance of responsibility] that is takeninto account by a
gui del i ne nonet hel ess can formthe basis for a departure if it is
present to an excepti onal degree" (internal citations and quotation
mar ks omtted)).

I norder to avoi d thi s cunber sone burden, Bogdan ar gues t hat
the factors the district court cited shoul d be vi ewed as unmenti oned i n
t he Gui del i nes. Though he adm ts that his factors can belikenedto
recogni zed cat egori es, Bogdan argues t hat exi sting casel aw prevents
this Court fromconstruing Gui deline categories so broadly as to

i nclude the factors of his case. See United States v. O bres, 99 F. 3d

28, 35-36 (1st Cir. 1996) (adnmonishing courts not to construe
cat egori es under the CGuidelines too broadly).

Though we agree that Gui deline categories should not be
di storted to cover uni ntended factors, no such exerci seis necessary
here. The factors the district court relied upon to depart have
traditionally and exclusively been consi dered under established
Qui del i ne cat egori es because those factors and t he Qui del i ne cat egori es

are "the semantic or practical equival ents of each other." Koon, 518

-9-



U S at 110; seealso United States v. DeShon, 183 F. 3d 888, 890 (8th

Cir. 1999) (considering defendant's genuine acknow edgnent of
responsibility for his crime and change of his lifestyle under

acceptance-of -responsibility category); United States v. Ronero, 32

F.3d 641, 653 (1st Cir. 1994) (treating defendant's status as a fat her
under the category of famly ties and responsibilities). To hold
ot herwi se woul d enabl e def endants to circunvent the entire Guideline
structure by cl everly characterizi ng di scouraged factors i n such a way
as to appear as -- and be treat ed under the nore | eni ent standard of --
unmenti oned factors.

Whet her the factors the district court consi dered, taken
toget her, are present to such an excepti onal degree so as to renove
Bogdan fromthe "heartl and" of casesis not adifficult issue. At
nost, the record reveal s that Bogdan is a caring and generous father to
two adult children who live in distant cities. He has also nmade
effortstoinprove hisrelationshipwithhis ex-wife, while supporting
her financially with alinony payments. Finally, it is clear from
Bogdan's testinony at the sentencing hearing that he is an
i ntrospective person who is renorseful for the serious crinme he

comm tted.®

5> Bogdan cl ai ns t hat one factor that nakes his case extraordinary is
t he fact that several nenbers of the community whose trust he vi ol at ed
cane to vouch for his character. Though the district court did hear
evi dence regarding this issue, the court didnot explicitly include
this factor as one that notivatedits decisionto depart. Again, we
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None of these factors, whet her taken individually or inthe
aggregat e, approxi mates t he benchmar k of extraordi nariness that this
Court has set. See Koon, 518 U. S. at 98 ("Whether a given factor is
present to a degree not adequately consi dered by t he Conm ssi on, or
whet her a di scour aged fact or nonet hel ess justifies departure because it
i s present in sone unusual or exceptional way, are matters determ ned
in large part by conparison with the facts of other Guidelines
cases."); Pereira, 272 F.3d at 80 ("[E] xi sting casel awdefi nes the
par amet ers for departure, outside of which acourt cannot go wi t hout
assum ng the risk of acting beyond permssible imts.").

Exi sting casel awi s unequi vocal that being an exenpl ary
parent or spouse is not sufficient to take a case out of the

"heartland.” See United States v. Sweeting, 213 F. 3d 95, 102 (3d Cir.

2000) (ruling that though defendant "appears devoted to her children

andis a'substantial positiveinfluence' ontheir lives," no departure

was warranted); United States v. Tejeda, 146 F. 3d 84, 87 (2d G r. 1998)

("The existence of a stable famly (a wife and two children) --
sonet hi ng that i s by no means extraordi nary -- does not satisfy the
‘exceptional hardship' criterion warranting famly circunstance

departure."); United States v. Bell, 974 F. 2d 537, 538-39 (4th Cir.

1992) (holding that the defendant' s rol e in hel pingto produce a stable

confine our anal ysis only to the reasons set forth by the district
court as grounds for departing.
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fam |y, and the fact that incarceration would likely disrupt his
spousal and parental rel ationships, isinsufficient togrant a downward

departure); United States v. Shoupe, 929 F. 2d 116, 121 (3d Cir. 1991)

(ruling that a def endant who was a good father, regularly visited his
child, and paid child support did not qualify as having an
extraordinary famly circunstance).

Simlarly, the fact that Bogdanis highly introspective and
appreciates thecrimnality of his actions, though adm rabl e, does not
serve to make hi s case at all exceptional, especially consideringthe
facts of his case. Thedistrict court found that Bogdan confessedto
his illegal conduct "once everything collapsed.” It is not uncommon
for defendants to di scover the virtues of introspection and renorse

when facing the threat of punishnment.® See United States v. Debeir, 186

F.3d 561, 572-73 (4th Cir. 1999) (affirm ng district court's ruling
t hat evi dence of "extrene renorse” i s not atypi cal and does not justify

downwar d departure); United States v. Brewer, 889 F. 2d 503, 509 (6th

Cir. 1990) (rulingthat renorse and pronpt paynent of restitutionare

not enough to t ake case out of the "heartland”). Moreover, Bogdan's

6 Partly for this reason, we have noted t hat "downwar d departures for

presentence rehabilitation are hen's-teeth rare, and our precedent

makes cl ear that such departures shoul d be granted sparingly.” Craven,

239 F.3d at 99; see also Sklar, 920 F.2d at 116 (" Sonme degree of

presentence rehabilitationis usually to be expected froma penitent

def endant, or one who genui nel y shoul ders responsi bility, or even from
one who sinply wants to put his best foot forward at sentencing,

hopeful of lightening the [oad.").
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claimof renorse is underm ned by the presentence report which
i ndi cates that he had not paid any restitution despite being enpl oyed.
Regrettably, the "heartl and" of cases under the Gui del i nes

enconpasses i mrense and heart-w enchi ng hardshi ps. See, e.g., United

States v. Dyce, 91 F. 3d 1462, 1467-68 (D.C. Cir. 1996) (hol di ng t hat

the district court erred when it departed based on the defendant's
status as a single nmother withthree children under the age of four,
one of whomwas bei ng breast-fed, and where i ncarcerati on woul d require
placing the children in foster care). To find that Bogdan's
ci rcunst ances are outside of the "heartland” woul d require us toignore
exi sting casel awand to decl are t hat t he Sent enci ng Conmi ssi on was so
myopicthat it failedto foresee that sonme crim nals woul d be decent
parent s and spouses who m ght experience renorse after bei ng caught.
We decline the invitation.

CONCLUSI ON

W reverse andremand thi s case for action consi stent with

thi s opinion.
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