United States Court of Appeals
For the First Circuit

No. 01-1914
COURTNEY MELANSON
Plaintiff, Appellant,
V.
BROANI NG- FERRI' S | NDUSTRI ES, | NC. and ALLI ED WASTE, | NC.,

Def endants, Appell ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Rya W Zobel, U.S. District Judge]

Bef or e

Selya, Circuit Judge,

Canpbel | , Senior Circuit Judge,

and Lynch, Circuit Judge.

Shannon Li ss-Ri ordan wit h whomHarol d L. Lichten and Pyl e, Rone,

Lichten & Ehrenberg, P.C. were on brief for appellant.
Andrew C. Pickett with whomLaurie J. Hurtt and Jackson Lew s

Schnitzler & Krupman were on brief for appellees.

February 19, 2002







CAMPBELL, Senior Circuit Judge. In Cctober 2000, Courtney
Mel anson filed an actioninthedistrict court under Title VIl of the
Civil Rights Act of 1964, 42 U.S.C. §8 2000e et. seq., agai nst her
former enpl oyer, Browning Ferris I ndustries, Inc. and Al lied Waste,
Inc. (the "Conmpany").!?

Mel anson al |l eged that she had been subject to sexual
har assnent whi | e enpl oyed by t he Conpany and t hat she had been | ai d of f
inretaliationfor her conplaints of harassnment. The Conpany def ended
on the ground that, in consideration of her recei pt of severance pay,
Mel anson had execut ed a rel ease wai vi ng her right to sue and hencethis
action was barred. Assertingthat no genui neissues of material fact
existed as to the validity of the rel ease, the Conpany noved for
summary j udgnent. Mel anson responded that it coul d not be determ ned
on the summary j udgnent record that the rel ease effectively wai ved her
statutory right tobringthissuit. Thedistrict court disagreed and
granted the Conpany’s noti on.

Whilethereisnocaseinthiscircuit dealingexplicitly
with an enployee’'s release of Title VII rights in simlar
ci rcunst ances, our precedent leaves little roomfor doubt that such a
rel ease, like arel ease of other federal statutorily-createdrights,

must be know ng and vol untary, as evidenced by the totality of the

IBFI and Allied Waste nmerged in | ate 1999. Although sonme of
t he events described occurred prior to the nerger, we refer to
both entities throughout as the Conpany.
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circumstances, and that, if it is, the terns of the rel ease w ||

ordinarily be giventheir | egal effect. Rivera-Flores v. Bristol-

Meyers Squi bb Cari bbean, 112 F. 3d 9, 11 (1st Gr. 1997).2 Qur concl usi on

that the applicationof areleasetoa Title VIl claimis governed by
t he same principles as apply to other federal statutory clains is

supported by the Suprenme Court’s statenment i n Al exander v. Gardner -

Denver Co., 415 U. S. 36, 51 (1974), that "presumably an enpl oyee may
wai ve his cause of action under Title VIl as part of a voluntary

settlenment.” It is also supported by the case | awfromour sister

circuits, see, e.qg., Bormann v. AT&T, 875 F. 2d 399, 402 (2d G r. 1989);

Stroman v. W_Coast Grocery Co., 884 F. 2d 458, 461 (9th Cir. 1989);

Rogers v. Gen. Elec. Co., 781 F. 2d 452, 454 (5th Cir. 1986). Inthe

present case, boththe terns and the circunstances of thereleasein
guestion indicate that Mel anson’ s rel ease of her Title VII rights was
knowi ng and vol untary. Ml anson points to no conpetent evi dence from
which atrier of fact coul d reasonably concl ude otherwi se. W affirm
l.
Mel anson was a j uni or i n hi gh school when, in April 1997, she

began working part-tine for the Conpany as a customer service

20f course, an enployee nmay not waive a claimpursuant to
the Age Discrimnation and Enploynment Act, 29 U S.C. 8§ 621 et
seq., if the release does not al so satisfy the stringent demands
set forth by Congress in the O der Workers Benefit Protection
Act. 29 U.S.C. 8 262(f)(1); Qubre v. Entergy Operations, Inc.,
522 U.S. 422, 426 (1998).
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representative. Upon graduating fromhi gh school in May 1998, she
became a full-tinme, at-will enployee. Mel anson al | eges that,
t hr oughout her tenure at t he Conpany, she was subj ect to repeat ed and
unwant ed sexual advances by her i nmedi at e supervi sor. Wil e Mel anson
di d not report the harassnent, Mel anson’ s t hen-boyfri end and Conpany
enpl oyee, Andre Nagy, brought it tothe attention of managenent i n May
1999. Immediately follow ng the di scl osure, Mel anson requested a
stress-rel ated | eave of absence fromwork. During her | eave, Mel anson
contacted an attorney about the possibility of an enploynment
di scrimnation suit agai nst t he Conpany. She spoke briefly withthe
attorney on the phone, but never attended an appoi ntnent they
schedul ed. Upon her return to the Conpany i n Sept enber 1999, Mel anson

was assignedtoadifferent officelocationthan her all eged harasser.

Meanwhi | e, Browni ng Ferri s was negotiating a merger with
Allied Waste, Inc. The nerger, accordingtothe Conpany, resultedin
t he need t o downsi ze its workforce. On Cctober 1, 1999, Jack Manni ng,
t he general manager of t he Conpany, notified Mel anson t hat she was
bei ng | ai d of f. Manni ng i nf ormed Mel anson t hat t he severance package,
whi ch i ncl uded t wo weeks of pay for every year of continuous enpl oynent
with the Conpany, would be sent to her for her review. Ml anson
received the original severance package, including a benefits

cal cul ati on formand a rel ease, on Oct ober 9, 1999. She inmedi ately

-5-



contacted Manning via e-nmail to conplainthat the benefits cal cul ation
was erroneous.

As you and | di scussed on Fri day Cct ober 1st, you

agreedtolay ne off with a severance package of

t wo weeks for every YEAROF SERVICEw th BFI. |

recei ved a package in the mail as you said |

woul d, and it said ny date of hire was 4-1-98.

Thisiswong. My start date with BFI was 4-1-

97. Granted, | was not hired at full time, but

nowhere does it say that | had towork there full

time. It reads exactly "BENEFI T FORMULA: Two

weeks of weekly BASE SALARY or BASE WAGES per

conti nuous Year of Service. . . ." Instead of

recei ving 2 weeks at 400, | shoul d be receiving

4 weeks at 400.

Manni ng responded t hat a new sever ance package, refl ecting
a start date of April 1, 1997, would be sent to her. After a
frustrating delay of alnmost two nonths, during which Mel anson

threatenedtofilea"formal conplaint,"” she received a newseverance
package with the sane error. Althoughit was not conpany policyto
provi de severance pay for years of part-time work, Manning i nstructed
Mel anson to correct the start date and to al ter the cal cul ati on anount
from$800 to $1,600with a note to the processor to contact Manni ng
about t he changes. Mel anson conplied, signing and dating the benefit
cal cul ati on formon Decenber 7, 1999. The previous day, Mel anson had
read and si gned t he two page rel ease i ncl uded i n t he sever ance package.
The rel ease stated anong ot her things, that the enpl oyee "know ngly

and voluntarily rel eases and di scharges forever [the Conpany] fromany

and all . . . clainms, demands, actions and causes of action .
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arising out of or related in any way to the enployee’'s
enploynent. . . .," including explicitly those arising under the G vil
Ri ghts Act of 1964, of which Title VII is a part, and any state
enpl oynment st atutes i ncl udi ng "enpl oynent di scrimnationstatutes. "3
Mel anson ret urned t hese docunents, i ncl udi ng the executed rel ease, to
t he Conpany and receivedinreturn a $1, 600 severance check whi ch she
sai d she needed to relieve her financial burdens and apparently
thereafter utilized in sonme fashion.

Approxi mat el y si x nont hs fol | owi ng her di scharge, Ml anson

agai n cont acted an attorney regardi ng her cl ai ns of sexual harassnent

3In pertinent part the rel ease provided:
A. Empl oyee . . . knowingly and voluntarily rel eases
and di scharges forever [the Conmpany] fromany and
all debts, clains, demands, actions and causes of

action . . . arising out of or related in any way
to the Enpl oyee’ s enpl oynment Co
B. . . Enployee knowingly and voluntarily

rel eases any clainms arising under the Civil
Ri ghts Acts of 1866, 1871, 1964 and 1991 . . . ;
state enploynent statutes including but not
limted to wage paynents statutes, enploynent
di scrim nation statutes .o

C. Enpl oyee understands and agrees that by signing
this Rel ease, Enployee is giving up any and al
claims arising out of or relating in any way to
Enpl oyee’ s enpl oynent or term nation thereof

D. The Rel ease is given in exchange for any benefits
Enpl oyee will receive . . . [which] Enployee
agrees are sufficient consideration for the
Rel ease.

E. Empl oyee acknow edges and agrees that he/she has
been given 45 days to consider this Release,
understands its terns, and is signing it
know ngly and voluntarily.
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and her subsequent term nation fromthe Conpany. To clear the way for
alawsuit, Mel anson attenpted to return her severance pay, an offer
t hat was rej ected by the Conpany. This suit foll owed. Recogni zing
that the effect and validity of the release were potentially
di spositive, the parties agreedto bifurcatethelitigationtoresolve
the enforceability of the rel ease before spending their resources on
protracted di scovery onthe nerits of Mel anson’ s sexual harassnent
al | egati ons.
1.

Wai ver and rel eases are affirmati ve def enses on whi ch t he
enpl oyer bears the burden. Fed. R Gv. P. 8(c). It isincunbent upon
t he enpl oyer to establish that the rel ease was know ng and vol untary.

Smart v. Gllette Co. Long-TermD sability Plan, 70 F. 3d 173, 181 ( 1st

Cir. 1995). Indetermningthevalidity of arelease, this court has
adopted a "totality of the circunstances” approach. 1d. Toaidin
this inquiry, we have | ooked t o a non-excl usi ve set of six factors.*
It bears repeating that "[g]enerally, no singlefact or circunstances
isentitledtotalismanic significance onthe question of waiver." 1d.

It is not necessary that each be satisfied before a rel ease can be

“The six factors are: (1) plaintiff’s education and
busi ness experience; (2) the respective roles of the enployer
and enployee in the determ ning the provisions of the waiver;
(3) the clarity of the agreenent; (4) the time plaintiff had to
study the agreenent; (5) whether plaintiff had independent
advi ce, such as that of counsel; and (6) the consideration for
the waiver. Smart, 70 F.3d at 181 n. 3.
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enforced. The essential questionis whether, inthetotality of the
circunstances, the individual's waiver of her right can be
characteri zed as "knowi ng and voluntary."

We reviewthe district court’s grant of sunmary j udgnment de

novo. Lennon v. Rubin, 166 F.3d 6, 8 (1st Cir. 1999). Summary

judgnent i s appropriate only where "t he pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, showthat there is no genui ne i ssue as to any
mat eri al fact and that the noving partyisentitledtojudgnment as a
matter of law." Fed. R Civ. P. 56(c). Once a defendant noves for
sunmary judgnment and places in issue the question of whether the
plaintiff's caseis supported by sufficient evidence, the plaintiff
must establish the existence of a factual controversy that is both

genui ne and material. Garsidev. OscoDrug, Inc., 895 F. 2d 46, 48 (1st

Cir. 1990). Tocarry this burden, the plaintiff nust "affirnmatively
point to specific facts that denonstrate t he exi stence of an aut hentic

di spute.” McCarthy v. N.W Airlines, Inc., 56 F.3d 313, 315 (1st Cir.

1995).

Mel anson clains that the record reflects a significant
factual di spute regardi ng whet her she knowi ngly and i ntentionally
rel eased her cl ai ms agai nst t he Conpany. Ml anson says she was under
financial stress and was a young, depressed, single nother with a

limted educati on, and wi t hout i ndependent advi ce when she si gned and
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returned the rel ease. Further, she contends that she | acked the
busi ness acunen to negotiate the terns of the rel ease; that the rel ease
| acked clarity; and finally that the considerationfor the rel ease was
i nadequate. |n essence, Mel anson attenptstoinplicate all six factors
in her argunent.

In her affidavit before the district court, Melanson
outlined, insone detail, a history of depressi on and treatment for
bulima. Melanson did not, however, present conpetent nedi cal evi dence
i ndi cati ng that these conditions woul d cause her to | ack the capacity

t o make a know ng and vol untary wai ver of her rights. R vera-Flores,

112 F.3d at 12; see also Mirais v. Cent. Beverage Corp. Union

Enpl oyee’ s Suppl enental Ret. Plan, 167 F. 3d 709, 714 (1st G r. 1999).

We made cl ear in Rivera-Flores that an incapacity to knowi ngly and
voluntarily execute arelease will not beinferredsinply fromthe

showi ng, standing al one, that the party suffered fromsone psychiatric

di sorder. Rivera-Flores, 112 F. 3d at 12. Nor mmy incapacity or
duress, without nore, be inferred fromnerely the enotional and
financial stress associated with loss of ajob. To hold otherw se
woul d betonake it virtually i npossible for enpl oyers and enpl oyees to
enter into binding settl ements of enpl oynent di sput es occasi oned by job
| osses, lay-offs andthe like. The record | acks conpetent evi dence

t hat Mel anson was wi t hout t he capacity to nake a know ng and vol untary

wai ver of her Title VII rights at the time she executed the rel ease.
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Nor do t he ot her factors argued by Mel anson denonstrate a
genui ne factual i ssue concerni ng whet her the rel ease was know ng or
vol untary. Mel anson was not deficient ineducation. Tothe contrary,
she graduat ed fromhi gh school with honors and was enrolled in college
courses. The |l anguage in the rel ease, which Mel anson adnitted to
reading prior tosigning, iswell withinalay person’s conprehension.?®
It expressly discharges the Conpany fromall clains and causes of
action arising out of or relating to Melanson’ s enpl oynent and
termnation; it specifically rel eases any cl ai s under the Gvil R ghts
Act of 1964, towhich Title VII bel ongs, and under st ate enpl oynent
discrimnation statutes. Mrais, 167 F. 3d at 714 (upholding aclearly

wor ded rel ease signed by plaintiff with an ei ght h grade educati on); see

SMel anson’ s assertion in her affidavit that when she saw the
release she "did not have tine to think about it" does not
undercut her deposition testinony that she read the release
prior to signing it. On appeal, Ml anson takes issue with the
district court’s decision to disregard portions of her affidavit
"which clearly contradicted her earlier deposition testinony."
Mel anson v. Browning Ferris Indus., Inc., No. 00-12102, 2001 W
1094910 at *2 (D. Mass. Oct. 25, 2001). A party may not create
an i ssue of fact by submtting an affidavit in opposition to a
sunmary judgnent notion that clearly contradicts the affiant's
previ ous deposition testinony. Mrales v. A.C. Ossleff’s EFTF,
246 F.3d 32, 35 (1st Cir. 2001); Colantuoni v. Alfred Cal cagni
& Sons, Inc., 44 F.3d 1, 5 (1st Cir. 1994). The district court
failed to expound on what it deemed "clear contradictions" thus
it is difficult to ascertain what contradictory factors were
involved in its evaluation but even considered in its entirety,
the affidavit contains no information that creates a genuine
i ssue of material fact as to the knowi ng and vol untary nature of
Mel anson’ s rel ease.
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note 3, supra. Melanson’s ability to read and understand t hat she was
releasing all potential clainsis not disputed. Her actual conpl ai nt
seens not to be that she di d not knowshe was rel easi ng future cl ai nms
of the type she now pursues, but that she "shoul d be abl e to break the
rel ease” because "t he $1, 600 | had recei ved i n severance pay was not
nearly adequate to conpensate nme for the distress | had suffered.”

Mel anson, noreover, was not rushed i nto signing the rel ease.
She had approxi mately two nonths to review the rel ease and seek
i ndependent advice if she sow shed. Duringthistime, Ml anson could
have cont acted t he sanme attorney she had spokento just nonths earlier
to di scuss her sexual harassment suit. The Conpany did not set a
deadline for the return of the severance package and it neither
encour aged nor di scouraged Mel anson fromobt ai ni ng out si de counsel .
Finally, the consideration for the rel ease, while not |arge when
conpared to the potential damages i n a successful sexual harassnment
case, nonet hel ess provi ded Mel anson, an at-wi || enpl oyee, with benefits
t hat t he Conpany was not obl i gated ot herwi se to provide. Smart, 70
F.3d at 182.

As we can di scern no genui ne i ssue of material fact regarding
whet her Mel anson made a knowi ng and vol untary rel ease of her rights, we
agreewiththedistrict court that the releaseis valid and enforceabl e
in accordance with its terns.

Af firned. Costs to appell ees.
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