United States Court of Appeals

For theFirst Circuit

No. 01-1916

VALJEANNE CURRI E, ET AL.,
Plaintiff, Appellant,

V.

GROUP | NSURANCE COWM SSI ON, ET AL.,
Def endants, Appell ees.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Edward F. Harrington, U.S. District Judge]

Bef or e

Lynch and Lipez, Circuit Judges
and Wbodl ock,” District Judge.

S. Stephen Rosenfeld with whomSuzanne L. Schwartz, Rosenfeld &
Associ ates, and Richard Anes were on brief for appell ant.

G nny Sinkel, Assistant Attorney General, with whomPi erce O
Cray, Assistant Attorney General, and Thomas F. Reilly, Attorney
Ceneral, were on brief for appellees.

Ronal d S. Honberg, Mary G liberti, Thomas M Sobol, Lydi a Ali X
Fillingham andLieff, Cabraser, Heinmann & Bernstein, LLP on brief for

i Of the District of Massachusetts, sitting by designation.



The National Alliance for the Mentally Il and the Judge David L.
Bazel on Center for Mental Health Law, am ci curiae.

April 1, 2002

LYNCH, Circuit Judge. The ultimte questioninthis case

presents significant i ssues about a state governnent's ability to
al | ocat e i nsurance benefits by creating di stinctions between different
cl asses of individuals. Valjeanne Currie appeal s the district court's
entry of summary judgnent for the defendant, the Group I nsurance
Comm ssion (G O, which provides disability benefits for enpl oyees of

t he state of Massachusetts. Curriev. G ouplns. Gonmmin, 147 F. Supp.

2d 30 (D. Mass. 2001). Currie challenges an aspect of the G Cl ong-
term disability benefits policy, which limts benefits for
noni nstitutionalizedindividualswithnental disabilitiesto one year;
G Cinposes nosuchtinelimt onbenefits for theinstitutionalized
mentally ill or on noninstitutionalized individuals w th physi cal
disabilities. Currie argues that this policy violatesthe Areri cans
withDsabilities Act (ADA), 42 U. S.C. 88 12101-12213 (1994), the Equal
Protection Clause of the United States Constitution, and the Due
Process Clause of the United States Constitution.

The i nmedi ate i ssue i s whether this court shoul d proceed to
resolve the nerits of this case whil e an appeal proceeds in parall el
litigationinthe state courts on anissue of state | awwhi ch coul d

nmoot or otherwi seinformthe federal litigation. The plaintiffs have
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asked us to stay our hand. The defendants urge us to di spose of the
caseonadifficult i ssue of federal statutory construction on which
the circuits are split. They generally would prefer a pronpter
di sposition of the federal action, but agree that the state court
shoul d deci de state | awi ssues. Thereis thentheissue of what form
a stay shoul d take, should we decide to stay. The alternatives

proposed are a stay under Col orado Ri ver Conservation District v.

United States, 424 U. S. 800 (1976), or certification of the state |l aw

guestiontothe Massachusetts Suprene Judicial Court (SJC). Inthe
interest of comty, we elect to stay on Col orado River grounds.
Certificationwouldinterrupt the nornmal state appel | at e processes.
Mor eover, it woul d put the decisions of the state lawissue directlyto
the state's highest court on arecord devel oped t o addr ess federal, not
state, issues. Finally, it is unclear whether the SICwoul d accept
certification where, as here, the state court's deci sion on state
i ssues woul d not be di spositive of the federal issue, but would nerely
render it noot.
l.

Val j eanne Curri e was a Massachusetts state enpl oyee for
fourteen years, working at the Massachusetts Mental Health Center. She
suffers fromschi zophrenia. 1n 1999, her illness forced her totake a
| eave of absence fromwor k and she has not been able toreturnto work

sincethat time. Shereceives daily psychiatric care on an out pati ent
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basis. There is no dispute inthis case that Currie's illness is
severe, genuine, and debilitating.

The G Cis a state agency, established by state law, to
provi de state enpl oyees with nedical, dental, life, and disability
i nsurance. Mass. CGen. Laws ch. 32A, 88 1-4, 10D (2000). The long-term
disability insurance (LTD) program which is the policy Currie
chal | enges, provides i ncone assi stance to st at e enpl oyees who becone
di sabl ed and cannot work. The governing statute chargesthe GCwth
establishing adisability insurance plan "on suchterns and conditions
as it deens to be in the best interest of the conmonwealth andits
enpl oyees.” 1d. 8 10D. The planis requiredto be self-supporting; by
statute, the Commonweal t h may make no contri butionto the support of
the plan. 1d. The plan is also voluntary -- state enpl oyees may
choose whether or not they wish to participate. Participating
enpl oyees pay prem uns during the course of their enploynent.
Massachusetts state enpl oyees are not pernmittedto participateinthe
f ederal social security system and so Curri e does not have access to
the federally sponsored social security net available to nost
Anmeri cans.

The Commopnweal thinitiatedthe LTDplanin 1988. The A C
accepts bids fromprivate insurers to cover the LTDplan. Prior to
1998, the plan did not provide any benefits for nmental |y di sabl ed

i ndi vi dual s who were not hospitalized. In 1994, the Hartford Life
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| nsurance Conpany, the private i nsurer carrying the LTDcontract,
suggest ed addi ng coverage for nonhospitalized nmentally disabled
i ndi vidual s. However, after sone consi deration, the G Cdeterm ned
that therate i ncrease required for such coverage was i nfeasi bl e due to
the risk of adverse selection. Adverse selection is a problem
confronted by vol untary i nsurance pl ans, wher eby t hose i ndi vi dual s who
consi der themsel ves to have a lowri sk opt out of the program This
decreases the anount paid into the program and increases the
percent age of program participants who will eventually receive
benefits. O course, as the cost of coverage rises, nore | owri sk
i ndividuals will choose to opt out.

When the Hartford contract was renewed, effective July 1998,
the A C s outsi de consul tants recomrended t hat t he newcontract provi de
for one year's worth of benefits for nonhospitalized nental |y di sabl ed
i ndi vi dual s. The G Cadopted this recommendation, whichis the policy
chal l enged by Currie. After this first year of benefits, the
i ndi vidual may only continue to receive benefits if he or she is
confined to a hospital or institution, in which case the benefits
continue until theindividual is discharged. Plan participants who
suffer fromphysical disabilities have nosuchlimtations ontheir
cover age.

Currie began receiving benefits in June of 1999. |n Cctober

of that year, shereceivedaletter i nform ng her that the paynents
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woul d be term nated i n June of 2000 unl ess she entered an institution.
I n January of 2000, Curriefiledsuit against the G Cinthe federal
district court. In May of 2000, Currie filed suit in state court,
chal | engi ng t he same provi si on of the LTD pol i cy based on Massachusetts
state antidi scrimnationlaw, Mss. Gen. Laws ch. 151B (2000). On June
7, 2000, a state superior court judge entered a prelimnary i njuncti on,
ordering GICto continue her benefits, and t hus necessarily finding

some probability of success. Curriev. HartfordLifelns. Co., No. 00-

1831 (Mass. Super. Ct. June 7, 2000). On June 14, 2001, the federal
di strict court deni ed summary judgnment for the plaintiffs and granted
sunmary judgnent to the defendants. On January 24, 2002, a state
Superior Court judge denied plaintiff's notion for summary judgnent,
grant ed def endant' s noti on for summary j udgnent, and di sm ssed t he

case. Curriev. HartfordLifelns. Co., No. 00-1831-H (Mss. Super.

Ct. Jan. 24, 2002). We cannot tell if therecordinthe state court
caseis fuller than or identical tothe summary judgnent recordinthe
f ederal case. W can say theissuesinthe state and federal cases are
not i dentical and therefore the evidence presented may be di fferent.
Plaintiffs have appeal ed that deci sion.

Currie argues that entering aninstitutionwould severely
decrease the i kel i hood t hat her condition wouldinprove tothe extent
t hat she woul d be able toreturnto work, and has presented affidavits

fromher treating doctors to support this argunment. She inplies that
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G Cspolicy, whichallows for unlimted benefits for the hospitalized
mentallyill, may therefore cost it noreinthelongrunthanwoulda
policy allow ng her to continue outpatient treatnment. Wat is at
st ake, then, she argues, i s not the amount of noney G Cw || pay out,
but rather her ability tocontinueinanoninstitutionalizedsetting.!?

Fol | owi ng oral argunment inthis case, the G Cinfornmed us
that it has negoti ated a newLTD policy contract whichw || take effect
when t he current contract withthe Hartford expires in July 2002. The
newpolicy, carried by CN A Goup Benefits, will provide LTD benefits
beyond one year for individuals, like Currie, who have nental
disabilities and are recei ving outpatient care in the formof day
treatnment, partial hospital treatnent, or residential treatnent for at
| east five hours per day, four days per week. Because this newpolicy
will not apply to Currie or to other individuals who stop wor ki ng
bef ore t he newpolicy comes into effect in July 2002, G C does not
suggest that this change noots Currie's claim

! Currie has also stated that if her benefits are cut of f, she
wi |l inevitably becone honel ess and enter aninstitutionandinplies
that at that time, shew || then beginreceiving LTD benefits again.
It i s not clear fromthe policy whet her, once she becones i neligi bl e,
she woul d | ater be ableto receive benefits evenif she did enter an
institution. The G C has not addressed this issue.
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Currie nakes three chall enges to the LTD policy of fered by
G Cthrough the Hartford, one prem sed on the ADA and two prem sed on
the federal constitution.

A. ADA Cl ai m

First, Currie argues that the LTDpolicy violates Title Il
of the Anericans with Disabilities Act, 42 U S. C. 88 12131-12165, which
states that "no qualifiedindividual withadisability shall, by reason
of such disability, be excluded fromparticipationinor be deniedthe
benefits of the services, prograns, or activities of apublicentity,
or be subjectedto discrimnationbyany suchentity.” [d. §12132.
The di strict court granted sumrary judgnment to t he def endant onthis
claim holding that: 1) Title Il of the ADA does not enconpass
enpl oynment practices; and 2) evenif Titlell covered enpl oynent, the
LTD pl an woul d fal | under the "saf e harbor™ provi sion established by
Congress for certain state insurance prograns, id. 8§ 12201(c). Inits
saf e harbor ruling, thedistrict court stated that because there was a
rati onal basis for thedistinctioninbenefits, the classificationdid
not violate the state antidiscrim nation statute. The court nmade no
rul ing on whet her the cl assificationviolatedthe state constitution.
Currie, 147 F. Supp. 2d at 33-38. The G C agrees with both of the
district court's conclusions. Neither question is easily decided.

1. Title Il coverage




The questi on of whet her chal | enges to enpl oynment practices
are cogni zabl e under Titl e Il has been consi dered by two of our sister
circuits, and by several trial courts within this circuit, with

di vergent results. SeeZimermanv. O . Dep't of Justice, 170 F. 3d

1169, 1173-74 (9th Gr. 1999) (not cogni zable), cert. deni ed, 531 U. S.

1189 (2001); Bl edsoe v. Pal mBeach County Soil & Water Conservation

Dist., 133 F. 3d 816, 820-22 (11th Cir. 1998) (cogni zabl e) ; Downs v.

Mass. Bay Transp. Auth., 13 F. Supp. 2d 130, 134-36 (D. Mass. 1998)

(cogni zabl e); Motzkin v. Trs. of Boston Univ., 938 F. Supp. 983, 996

(D. Mass. 1996) (not cogni zabl e); see al so MKi bben v. Ham | t on Gounty,
215 F. 3d 1327 (6th G r. 2000) (per curiam (unpublished tabl e deci sion)
(noting split, but proceeding on nerits where coverage not chal | enged
by defendant). Title |l of the ADA, 42 U. S. C. 8§ 12112-12117 (1994),
expressly covers the enpl oynent practices of both private and public
entities.?2 1d. § 12112.

The di strict court believedthat the clear | anguage of Title
| indicatedthat Titlel was t he sol e avenue for bri ngi ng enpl oynent
clains, and that the clear | anguage of Titlell indicatedthat Titlell
was limtedto so-called"outputs"” of apublic agency. Currie, 147 F.

Supp. 2d at 34-35. Specifically, the court found that the second

clause of Title Il, which mandates that qualifiedindividuals not "be

2 Currie didnot attenpt to challenge the LTD policy under
Titlel of the ADA because of the procedural requirenents i nposed by
Title l. Currie, 147 F. Supp. 2d at 33 n.6.
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subj ected to discrimnationby any [public] entity" was not intendedto
expand t he scope of coverage beyond "servi ces, prograns, or activities"”
(articulatedinthe previous clause), but sinplytoclarifythat Title
Il prohibits bothintentional discrimnation (throughthe "subjectedto
di scrim nation" clause) and di sparate treatmnment (throughthe "excl uded
fromparticipationinor . . . deniedthe benefits of" clause). 1d. at
34-36 (analyzing 42 U.S.C. § 12132). The court supportedits clear
| anguage anal ysi s by finding that the overall structure of the ADA,
whi ch provi des a renedy for enpl oynent di scrim nationunder Titlel,
supported its conclusion. 1d. at 36.

The answer is not soplain. WileTitlel's |language clearly
covers enpl oynent di scri mnation, and public enpl oyers are not exenpted
fromthe definition of acoveredentity, Titlel says nothing about it
bei ng an excl usi ve renedy or avenue for suit. 42 U S.C 8§ 12112. It
i s not unheard of for individualsto have overl apping rights, even
withinone Act.® Here, thetwo Titl es grant substantively different

rights -- for instance, while Title |l gives successful plaintiffsthe

s For i nstance, enpl oyers that recei ve federal assistance may
be covered by both Title VI (applyingto prograns and activities that
recei ve federal funds) and Title VI1 (appl yi ng to enpl oynment practi ces)
of the 1964 Civil Rights Act. See Guardians Ass'nv. Civil Serv.
Comm n, 463 U. S. 582, 606-07 (1983) (plurality) (district court relief
prem sed on viol ations of both TitleWVl and Title VIl affirmedin part
and reversed in part because relief awarded under Titl e VI exceeded
permtted scope). Simlarly, a disabledindividual working for a
federally funded entity may be covered by both the ADA and the
Rehabi litati on Act of 1974. See Phelps v. Optima Health, Inc., 251
F.3d 21, 23 & n.2 (1st Cir. 2001).
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opportunity to obtai n conpensatory and punitive danages, thereis no
such right under Titlell. 1d. 812133 (referencing 29 U.S.C. § 794a).
Nor is the | anguage of Title Il clear onthis question. The words
"public services, prograns, or activities" do not necessarily exclude
enpl oynment , 4 and t he "subj ected to di scrinm nation" cl ause may br oaden
t he scope of coverage further. Moreover, the Departnent of Justice has
promul gated aregulationstatingthat Title Il does cover enpl oynment
practices. 28 C.F. R. §8 35.140 (2001); see also 28 C F. R pt. 35, App.
A (2001) (el aborating on 8 35.140). Thisregulationisentitledto
def erence under the Chevron doctrine if the statutory | anguage is

unclear. Chevron US A Inc. v. Natural Res. Def. Council, Inc., 467

U S. 837, 842-43 (1984). In addition, Curriecitestolegislative
hi st ory whi ch she says denonstrates that Congress intended Titlell to
cover enpl oynent and to functioninthe sane manner as Secti on 504 of
t he Rehabilitation Act.

2. Safe Harbor

4 There are two | ong-standing civil rights |aws, Section 504
of the Rehabilitation Act of 1973, 29 U. S.C. § 794(a) (1994 & Supp. IV
1998) and Title I X of the Educati on Amendnents of 1972, 20 U. S. C.
1681(a) (1994), under whi ch t he phrase "programor activity" has been
hel d t o cover enpl oynent practices. See Consol. Rail Corp. v. Darrone,
465 U. S. 624, 632-634 (1984) (Rehabilitation Act); North Haven Bd. of
Educ. v. Bell, 456 U. S. 512, 520-35 (1982) (TitlelX). Inaddition,
Title VI of the 1964 Civil Rights Act, 42 U.S. C. § 2000d, whi ch al so
uses the "program or activity" |anguage, contains a specific
subsection, id. § 2000d-3, limtingits applicationto enploynment
di scrimnation to certain instances.
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Even beyond the difficult statutory interpretation question
of whether Title ll covers enploynent, thereis a second conplicated
statutory question -- whether the "safe harbor" provi si on of t he ADA,
42 U. S.C. § 12201(c)(2), i muni zes the LTD. The safe harbor provision
states that the ADA shall not be construed as prohi biting a covered
organi zati on "fromest abl i shing, sponsoring, observing or adm ni stering
the ternms of a bona fide benefit planthat are based on underwriting
ri sks, classifyingrisks, or admnistering such risks that are based on
or not inconsistent with State law." 1d.

Currie argues that the safe harbor provi sion does not apply
to the chal | enged aspect of the LTD pl an because t he hospitalization
requi rement i s not based on any actual data. Shecites thelegislative
hi story and t he regul ati ons as support for the propositionthat arisk-

based def ense nmust be based on "sound actuarial data and not on

specul ation." See 28 C.F.R pt. 36, App. B., at 676 (2001) (internal

qgquotation marks omtted) (citing | egislative history and di scussi ng 28
C.F.R 8§ 36.212 (2000)).

The G Cresponds that the saf e harbor does not requireit to

conduct actuarial studies to support its policies. See Rogers v. Dept.

of Health & Envtl. Control, 174 F.3d 431, 437 (4th Cir. 1999)

(actuari al data not required for safe harbor); Ford v. Scheri ng- Pl ough

Corp., 145 F. 3d 601, 611 (3d Cir. 1998) (i nsurance conpany need not

justify its policy coverage after a plaintiff's mere prima facie
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al l egation). Instead, the G Casserts, the policy need only be based
on "actual or reasonably antici pated experience," a standard used by
sone district courts and alsoarticulatedinthelegislative history.

See Currie, 147 F. Supp. 2d at 37; Chabner v. United of Omaha Life Ins.

Co., 994 F. Supp. 1185 (N.D. Cal. 1998), aff'd on ot her grounds, 225

F.3d 1042 (9th Cir. 2000); Doukas v. Metro. Lifelns. Co., 950 F. Supp.

422, 428-29 (D.N. H 1996) (citing H.R Rep. 485(11), at 135-48,
reprintedin 1990 U.S.C.C. A N. 303, 418-21). The A Chas presented
evidence that it says supportsits policy under this standard. This
evi dence i ncl udes the fact that the industry standardis toinpose a
durational limt on disability benefits; evidence that under the
Uni versity of Maine's LTD pl an, which is an enpl oyer-pai d LTD coveri ng
al | enpl oyees, 25%of recipients are nental |y di sabl ed; evi dence t hat
t he costs associ ated with generous di sability benefits of fered by the
Uni versity of Massachusetts's LTDpl an had | ed the i nsurer to cancel
t he contract; evidence that adverse sel ecti on had been a probl emin
G Cs Indemity Health Insurance plan; and an affidavit from a
principal withthe consulting conpany that the GCretainedtohelpit
eval uate benefits stating that, in the principal's opinion, no
i nsurance conpany woul d agree to underwite a vol untary, enpl oyee pay-
all LTD plan that offered unlimted nental disability benefits.

Currie, however, argues that thereis a second problemw th

the application of the safe harbor provision. The safe harbor
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provi sion applies only torisk-based policiesthat are "based on or not
inconsistent with Statelaw, " 42 U . S.C. 8 12201(c)(2). She argues t hat
the LTDpolicy is inconsistent withthe Massachusetts Constitution and
the state antidiscrimnationlaw, Mass. Gen. Laws, ch. 151B, whi ch
prohi bits enployers fromdi scrim nating on the basis of handi cap.
Thus, we arrive at the questions that are currently pendi ng before the
state courts.

B. Federal Constitutional Clains

Curriealsoclainsthat the @C s use of the Hartford policy
viol ates her federal constitutional rights to equal protection and due
process of | aw.

Curriefacesadifficult test under the equal protection
clause. Currie does not contest the district court’'s holdingthat the
policy will survive equal protection scrutiny if it isrationally
relatedto alegitimte governnental purpose.® Inits brief, the G C

asserts three possible justifications for the policy: 1)

5 The Suprenme Court has hel d that state di scrimnation onthe
basi s of nental retardationw || survive an equal protection challenge
unl ess the chall enged practice is not rationally related to sone
| egiti mat e gover nnment al purpose. See City of Cl eburne v. C eburne
Living Cr., 473 U. S. 432, 446 (1985). O her precedent indicates that
this test appliesto state di scrimnation agai nst di sabl ed i ndi vi dual s
generally. SeeBd. of Trs. of the Univ. of Ala. v. Garrett, 531 U. S.
356, 367 (2001) ("States are not required by t he Fourteent h Amrendnent
t o make speci al acconmodations for the di sabled, solong as their
actions toward such individuals arerational."); Currie, 147 F. Supp.
2d at 33 (citingdty of deburne for the propositionthat "it is well
est abl i shed that, for purposes of this anal ysis, the di sabl ed do not
constitute a suspect classification").
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hospitalization serves as a proxy for determ ning those with the
greatest need, i.e., thosew ththe |l ongest or nost severe disability;
2) hospitalizationserves as a proxy for verifyingtotal disability;
and 3) sonelimtationis necessary to keep costs at aviablelevel.®
Currie's response boils downtotwo mai n points: 1) that none of t hese
rational es expl ai n why nental disability should betreateddifferently
t han ot her di sabilities, such as nuscul ar-skel etal disorders, that are
common and difficult to verify, and the distinction is therefore
arbitrary; and 2) that the policy will eventually cost the G Cnore,
because it underm nes beneficiaries' attenptstoreturnto work, and
therefore is not rationally related to cost concerns.

Currie's due process claimrests on the theory that the
policy i nperm ssibly deni es her a governnent benefit on a basi s t hat
infringes her constitutionally protectedinterest (namely, her right to

i berty of person). See, e.q., Perry v. Si ndermann, 408 U. S. 593, 597

(1972) (holding that it woul d be i nperm ssi bl e for governnment to deny
renewal of enpl oyment contract based on enpl oyee' s exerci se of free
speechrights). Astate policy that has the effect of penalizingthe
exerci se of a fundanental right rmust be justified by a conpellingstate
interest in order to survive constitutional scrutiny. Shapirov.

Thonpson, 394 U.S. 618, 634-38 (1969) (adm nistrative reasons for

6 Currie argues that only the cost justificationwas presented
to the district court.
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denying welfare benefits to recent interstate immgrants not

conpelling), overruledin part on different grounds by Edel man v.

Jordan, 415 U.S. 651 (1974).

As expl ai ned bel ow, we decline to deci de any of Currie's
federal clains at this juncture, due to the pendency of the state court
pr oceedi ngs.

L.

Before oral argunent inthis case, Qurriefiledanotionwth
this court requesting a stay inthese proceedi ngs, pendi ng t he out cone
of the state court proceedings.’” Currie suggested that a stay woul d
save this court from having to decide the federal statutory and
constitutional issues, particularly the ADA saf e harbor question, which
is intertwined with the state |aw question currently under
considerationinthe state court system The G Copposed this notion,
argui ng that we coul d affirmsumary j udgnent on the nerits by deci di ng
that Title Il of the ADA does not cover enpl oynent practices, or by

deciding that the "contrary to state | aw' exceptionto the saf e harbor

! The question of whether to defer to the parallel state
proceedi ngs was not before the district court, and therefore our
holding is not an indication that the district court abused its
di scretioninany way by failingto defer. Cf. Mdses H Cone Meni |
Hosp. v. Mercury Constr. Corp., 460 U. S. 1, 19 (1983) (question of
whet her to defer iswithinthe discretionof thedistrict court). Nor
do we viewthis issue as havi ng been wai ved by Curri e because she di d
not nmove for a stay before the district court -- a federal court's
di scretionary authority to defer to astate court dueto comty reasons
may be invoked regardl ess of whether the parties request it.
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applies only to matters of state i nsurance law. O course, if the
hi ghest state court were to determ ne the plan violates state
antidiscrimnation |law or the Massachusetts Constitution, both
guestions woul d nost |i kely be nobot, as the G Cwoul d necessarily have
to change the plan.

General |y speaking, "in cases where therelief bei ng sought
is equitableinnature or otherw se di scretionary, federal courts not
only have t he power to stay the acti on based on abstenti on princi pl es,
but can al so, in otherw se appropriate circunstances, decline to
exercise jurisdiction altogether by either dism ssing the suit or

remanding it tostate court.” Quackenbushv. Allstatelns. Co., 517

U.S. 706, 720 (1996).
Aquestionisraisedastowhether this caseiswithinthe

scope of the Col orado Ri ver stay doctrine. 1InColorado River, the

Suprene Court held that "in situations involvingthe contenporaneous
exerci se of concurrent jurisdiction[] . . . by state and federal
courts" it may be appropriate for the federal court to defer tothe
state court. 424 U.S. at 817. However, the Court enphasi zed that "t he
circunmstances permttingthe dism ssal of afederal suit duetothe
presence of a concurrent state proceedi ng for reasons of wi se judici al
adm ni stration are considerably norelimtedthanthe circunstances
appropriate for abstention" and shoul d be "exceptional” tojustify

deferral tothe state court. 1d. at 818; see al so Roj as- Her nandez v.
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P.R Elec. Power Auth., 925 F. 2d 492, 495-96 (1st Cir. 1991); Villa

Mari na Yacht Sales, Inc. v. Hatteras Yachts (MllaMirinal), 915F. 2d

7, 12 (1st Gr. 1990); Bath Mem | Hosp. v. Me. Health Care Fin. Comin,

853 F. 2d 1007, 1015 (1st Cir. 1988). Thereis a "heavy presunption

favoring the exercise of jurisdiction.” VillaMarinal, 915 F. 2d at

13. There nust be sone extraordinary circunstances for afederal court
toshrink from"the virtual |y unfl aggi ng obl i gati on of the federal

courtstoexercisethe jurisdictiongiventhem" Colorado R ver, 424

U.S. at 817. The nere pendency of parallel statelitigation does not
warrant a stay, save for exceptions not pertinent here.
This court has identifiedsix factors, based on t he Suprene

Court's decision inCol orado Ri ver and its subsequent deci sion inMses

H. Cone Menorial Hospital v. Mercury Construction Corp., 460 U. S. 1

(1983) :

(1) whet her either court has assumed jurisdi ction over a
res; (2) the inconveni ence of the federal forum (3) the
desirability of avoi ding pi eceneal litigation; (4) the order
in which the foruns obtained jurisdiction; (5) whether
federal |awor statelawcontrols; and (6) whether the state
forumw | | adequately protect theinterests of the parties.

Ri vera-Puig v. Garcia-Rosario, 983 F. 2d 311, 320-21 (1st G r. 1992)

(quoting Burns v. Watler, 931 F. 2d 140, 146 (1st CGr. 1991)). However,

thisis not an exhaustivelist, nor isit alitnus test for Col orado
Ri ver deference, which nust remain a discretionary tool. SeeVilla

Marina |, 915 F.2d at 14.
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The first two prongs of the Col orado R ver/Mses H Cone t est

have little bearing on this case. Thereis nores at i ssue and the
federal forumis equally convenient tothe state forum as both are
| ocated inthe sane city. Thereis sonerisk of pieceneal litigation
here, which may ri se above the "routine inefficiency that is the

inevitableresult of parallel proceedings." MillaMirinal, 915 F. 2d at

16. The Suprene Court has clarifiedthat the fourth prong (soneti nmes
calledthe "priority" el enent) "shoul d not be nmeasur ed excl usi vel y by

whi ch conplaint was filed first, but rather in terms of how nuch

progress has been made in the two actions.” Mses H Cone, 460 U. S. at
21. In this case, both state and federal cases have been t hrough
summary j udgnment and are on appeal, andit nay be that therecordin

the state case is fuller as to the state | awi ssue. See Col orado

Ri ver, 424 U.S. at 820 (noting the apparent absence of any federal
proceedi ngs ot her than the notionto disnm ss as afactor infavor of

dismssal); Villa Marina Yacht Sales, Inc. v. Hatteras Yachts (Villa

Marinall), 947 F.2d 529, 535 (1st Cr. 1991) (hol di ng that state case
was further advanced because of devel opnent of record for prelimnary
i njunction hearing).

The concerns inplicated by the fifth prong of the test,
whet her federal or state lawcontrols, areinportant inthis case.
Al t hough thi s case presents exclusively federal |awclainms, two of the

three federal clains are constitutional and therefore should only be
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adjudi cated i f we are unabl e to resol ve t he case t hrough resol uti on of

the statutory claim See Ashwander v. Tenn. Valley Auth., 297 U. S.

288, 347 (1936) (Brandeis, J., concurring). If we concludethat Title
| I enconpasses enpl oynent practices, we nust det erm ne whet her the LTD
programis protected by the safe harbor provision. That federal
statutory questionisintertwinedw th aconplexissueof statel aw,
pendi ng before the state courts. Further, the underlying subject
mat t er i nvol ves st at e- provi ded i nsurance benefits, amtter i n which
the state has unusually strong interests.

W have noted that "[c]ourts general |y have agreed that rare
ci rcumst ances exi st only when a case presents ' conpl ex questi ons of

state | awthat woul d best be resol ved by a state court.'" Mlla Mrina

I, 915 F. 2d at 15 (quoting Aneri can Bankers Ins. Co. of Fla. v. First

State Ins. Co., 891 F.2d 882, 886 (11th Cir. 1990)). Col orado R ver

has speci al appeal where a state court decision "may substantially,
per haps even ful ly, answer certain questions of state lawin a way t hat
will permt easy answers, rel atively speaking, tothe federal ones."

Kartell v. Blue Shield of Mass., 592 F. 2d 1191, 1193-94 (1st Gr. 1979)

(remanding to district court with order to stay proceedi ngs pendi ng
state court outconme or to certify state supreme court).
These com ty concerns are t he sane as t hose underlying the

abstention doctrines that predate Col orado River's discretionary

deferral. In Colorado River, the Suprenme Court described these
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abstention doctrines, statingthat abstentionis appropriate "where
t her e have been presented difficult questions of state | awbearing on
policy problens of substantial public inport whose inportance
transcends theresult inthe case then at bar." 424 U. S. at 814 (citing

La. Power & Light Co. v. City of Thi bodaux, 360 U.S. 25 (1959), and

Burfordv. Sun Gl Co., 319 U.S. 315 (1943)); seealso R R Conm n of

Tex. v. Pullman Go., 312 U. S. 496, 500 (1941) (discussing "adoctrine

of abstention appropriate to our federal systemwhereby the federal
courts, 'exercising a wise discretion', restraintheir authority
because of 'scrupul ous regard for the rightful i ndependence of the

state governnments'") (quotingD G ovanni v. Canden Fire Ins. Ass'n, 296

U S. 64, 73 (1935) andCavanaugh v. Looney, 248 U S. 453, 457 (1919)).

Al t hough t hi s case does not nmandat e abstenti on under any of these
est abl i shed abstenti on doctrines, the problemit presentsissimlar to

t he probl ens presented by the Pull man or Thi bodaux cases, which

presented federal courts with the prospect of beingrequiredtoresolve
conplicated state | aw problems. For instance, two of the major
pur poses of Pullmn abstentions are to "avoid[] the waste of a
tentative decision” andto "avoid[] . . . needless friction betweenthe

federal and state proceedings." Ford Motor Co. v. Meredith Mitor Co.,

Inc., 257 F.3d 67, 73 (1st Cir. 2001) (internal quotation nmarks

omtted); see alsoBath Meni| Hosp., 853 F. 2d at 1016 (" Pul |l man-type

abstention. . . may be appropriate . . . because. . . plaintiffs are
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maki ng identical clainms intwo state court suits, and the state courts
may resolve the clainms in ways that would noot, or significantly
affect, the clainms plaintiffs nake here . . . .").

Much of the rati onal e supporting abstentioninthose cases
applies to counsel deference here. The state | aw question i s not
clear, nor isit clear howthe state ultimately woul d bal ance t he
i nportant policy interests of treatnment of the disabled with the
financial viability of insurance policies. If we were to decidethe
ADA cl ai mhere, we could be forced to make a ruling on whet her the
policy viol ates Massachusetts antidi scrim nation|aw, the question
before t he Massachusetts courts. |If we were to deci de the federal
i ssues inthe manner that the G Csuggests, astate court rulingthat
t he policy viol at es Massachusetts | awwoul d render our opi ni on nerely

advi sory -- an outcone we seek to avoid in any case.?

8 Not hi ng i n thi s opi ni on undercuts any res judi cata effect of
t he Superi or Court judgnent, an argument whi ch t he di ssent creates sua
sponte and on whichit relies. By the sanme token, the res judicata
effect of a lower state court judgnent does not conpel the active
exerci se of federal jurisdiction, rather than a stay when federal
doctrines of restraint counsel otherwi se. This is true whether the
doctrines of restraint counsel certification of questions "tothe
State's highest court” to avoid reaching federal questions, see
Arizonans for Oficial Englishv. Arizona, 520 U S. 43, 78 (1997), or
whet her they counsel abstention, see generally Heck v. Hunphry, 512
U.S. 477 (1994) ("[1]f astate crim nal defendant brings a federal
civil-rights | awsuit during the pendency of his . . . appeal
abstention may be an appropriate response. . . ."); Ford Mtor Co. v.
Meredith Motor Co., 257 F. 3d 67 (1st Cir. 2001) ( Pull man abstenti on
appropri ate where state adm ni strative board ruli ng was on appeal to
state superior court); Arersonv. State of lowa, 94 F. 3d 510, 512 (8th
Ar. 1996) (Burford abstention on clai mfor interference w th parental
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Finally, the sixth prong of the Col orado R ver/Mses H Cone
test al so supports deferringtothe state court. A stay under Col orado
R ver is appropriate only where the parties may obtain conpleterelief
in the state court proceedi ngs:

VWhen a [] court decides to dism ss or stay under Col orado
R ver, it presunmably concludes that the paral |l el state-court
l[itigationw Il be an adequate vehicle for the conpl ete and
pronmpt resol ution of the i ssues between the parties. If
there is any substantial doubt astothis, it would be a
seri ous abuse of discretionto grant the stay or di sm ssal
at all.

rights appropriate where state court appeal s were pendi ng); Tur nbowv.
Pac. Mut. Lifelns., 934 F. 2d 1100, 1103 (9th Cir. 1991) ("The tine for
Paci fic Mutual to oppose Turnbow s abstention argunment was before t he
Nevada Suprenme Court reached its decision.").

Here t he doctrine of sound judicial adm nistration which
under|ies Col orado R ver deferral has even nore force because the state
proceedi ng is al ready on appeal on a fully devel oped record. See
Hearne v. Bd. of Educ., 185 F.3d 770, 778 (7th G r. 1999) (hol di ng t hat
t he "principles of sound judicial adm ni strati on which ani mated t he
decision in Colorado River . . . require[d] a stay of the federal
proceedi ngs" pendi ng outconme of appeal in parallel state court
proceedi ngs); Rogers v. Desiderio, 58 F.3d 299, 302 (7th Cir. 1995)
("It issensibletostay proceedings until anearlier-filed state case
has reached a concl usi on" on appeal ); Akins v. Rodri guez, 15 F. 3d 883,
887, vacated per stipulation, 26 F.3d 105 (9th Cir. 1994) (Col or ado
Ri ver abstenti on appropri ate where state appel | ate court deci sion on
appeal to state suprene court). The party who i nvoked jurisdiction
here has sought the stay and the defendants have not raised the
argunent nade by t he di ssent, evenintheir post-argunent filings after
t he Superior Court judgnent, andsoit isforfeited. See Soaresv.
Brockton Credit Union, 107 F.3d 969, 972 n.1 (1st Cir. 1997) (noting
t hat def endant never raised res judicataissue and therefore court wll
deemar gunent to be wai ved); see al so WAl shv. Int'l Longshorenmen's
Ass'n, 630 F. 2d 864 (1st G r. 1980) (court nmay rai seres judi cataissue
sua spont e where parties argued res judi cata before district court but
not on appeal ). Even hadit not beenforfeited, theinterests served
by res judicata are better served by the stay.
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Moses H. Cone, 460 U.S. at 28. Nonethel ess, "perfect identity of

issues is not a prerequisite.” Villa Marina Il, 947 F.2d at 533.

It isverysignificant tousthat it istheplaintiff, the
party that initially invoked the jurisdictionof the federal courts,
who i s nowrequesting that we stay our hand. Mbreover, because t he
plaintiff isthe same in boththis case and the parallel state case,
there is no danger that the plaintiff will be prejudi ced by i neffective
prosecution of the state lawclaim Nor will the defendant be
pr ej udi ced by our staying the action: whatever uncertainty exists asto
outconme in this case also exists as to the state court litigation.

The parties have proposed certificationas analternativeto

a Col orado Ri ver stay, and t he di ssent prefers that course. However,

the state |l awquestionis currently before the state internedi ary
appel | ate court, on appeal fromthe state Superior Court case. |If we
were to certify, we would be interfering with that nornmal state
appel l ate process. If the SICw shes to provide the partieswith a
nor e pronpt resol uti on of this question, it can accel erate t he appeal
by t aki ng di rect appell ate reviewof the state | awcase. Mass. R App.
P. 11(f). In addition, the record before us has been devel oped to
address the federal issues, not the state | awquestion. Therefore, our
certification nm ght not provide the SICwi th an adequate record on
which to decide the question, a requirenent under the SJC s

certificationrule. The state court case, in which the state | aw
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guestion has beendirectly litigated, contains afar nore appropriate
record on whichto decidethe question. Finally, it is not clear that
t he SICwoul d accept certification. The Suprene Judicial Court of
Massachusetts Rule 1: 03 permits certification"if there areinvol ved
guestions of | awof this state which my be determ native of the cause
then pending inthe certifying court.” |If the SJC holds that the
di stinctionininsurance benefitsisnot inviolationof state | aw,
that will not be determ native of the federal clains. If the SIChol ds
that the distinctionisinviolationof statelaw, that nay noot the
federal clains. \Whether this situation nmeets the certification
requirenment isitself anissue of Massachusetts | awwhi ch we shoul d not
deci de. On nore than one occasi on, state high courts have returned
certified questions unanswered, because the factual record was
undevel oped on the state | awquesti on or because there was a ri sk t hat

i ts opinionwouldbe nerely advisory. See, e.qg., Cuesnongl e v. Ranps,

835 F. 2d 1486, 1491 (1st Cir. 1987) (di scussing Puerto Ri can Suprene
Court's decision not to answer certified questionregarding state
constitutional |aw, where state | awfoll owed federal |aw); Lunber nens

Mut. Cas. Co. v. Bellevillelnd., 407 Mass. 675, 555 N. E. 2d 568, 576

(Mass. 1990) (returning certified question unanswered because fact ual

record was i nsufficiently devel oped); see also Canal Elec. Co. v.

Vst i nghouse El ec. Co., 406 Mass. 369, 548 N. E. 2d 182, 184 (Mass. 1990)

(noting that "if, inthe future, the ' questions certifiedto us.
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are not acconpani ed by suffici ent nonhypothetical, evidentiary factsto
al l owus to adequat el y determ ne' the answers, we nmay decline to answer
such questions"). Under these circunstances, certificationis not the
W sest course available to us.

We hol d, therefore, that a stay pendi ng t he out cone of the
state proceedings is the wi sest course of actionat thistinme. W
enphasi ze t hat we are not surrendering federal jurisdictionand we
retainjurisdictiontopermt ustoresolvethe federal questionsif a
decision is ultimately necessary.

Mbtion for stay granted.

-- Dissent follows. --
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WOODLOCK, District Judge (Di ssenting). The main current in

t hi s appeal flows through a probl emof federal statutory construction
which the District Court resolved on cross notions for summary
judgment. The majority chooses to bypass the federal statutory
guestion presented, at |east for the time being, by invoking the

di scretion to stay recogni zed under Col orado R ver Water Conservation

District v. United States, 424 U. S. 800 (1976). | believethat to do

sohereisamsuseof thelimteddiscretion that the Col orado R ver

doctrinereserves for truly "exceptional" circunstances. |d. at 818.
There i s nothing particul arly exceptional inthe circunstances of this
case and there i s no good cause to neglect "the virtual Iy unfl aggi ng
obl i gation of the federal courts to exercisethejurisdictiongiven
them" 1d. at 817. Consequently, | nmust respectfully dissent.

A Depl oynent of the Colorado River Doctrine is Not Justified

The majority opinionrelies uponthreeCol orado R ver factors

whose confluence it finds sufficient tojustify avoidi ng exerci se of
our jurisdiction. Those factors cannot support setting this case

adrift upon the Col orado River doctrine. In this section, | wll

address the three factors the majority relies upon and t he one Col or ado
R ver factor--avoi dance of pieceneal litigation--the majority accords
negli gi bl e wei ght. A careful consideration of the factors

denonstrates that the Col orado River doctrineis by its own terns

i napplicabl e.
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1. The first filed and decided federal proceeding
is substantially nore devel oped than the
|ater filed and deci ded state proceeding.

The federal proceedi ng pendi ng before us went to final
judgnment inthe federal district court on June 14 of | ast year after
resol ution of cross notions for summary judgrment on all issues. Qurrie

v. Gouplns. Commn, 147 F. Supp. 2d. 30 (D. Mass. 2001). The appeal

has been fully briefed and argued.

The state proceeding did not goto final judgnent inthe
statetrial court until February 6 of this year, followi ngarulingon
cross notions for summary j udgnent, an aspect of which concerned a

subset of one of the i ssues beforeus. Curriev. Hartford Life |Ins.

Co., Suffolk No. 00-1831-H (Mass. Super. Ct. Jan. 24, 2002).! The
plaintiff has reported anintentionto appeal but the record has not
yet been assenbl ed and no bri efing schedul e for the appeal has been
established. Theplaintiff, whoisrequiredto bringthe appeal tothe
Massachusetts Appeal s Court inthe first instance, tells usreviewin
t he Suprenme  Judi ci al Court wi || al so be  sought.

Plainly, thefirst filed?federal proceeding fully argued

L Because the nmenorandum of the state Superior Court is
not published in any readily accessible reporter systemand its
substance bears upontheissuesinthis case, | attach a copy as an
appendi x to this opinion.

2 | recognize, of course, that under governing law this
Col orado Ri ver factor "shoul d not be neasur ed excl usi vely by whi ch
conpl aint was filed first, but rather interns of hownuch progress has
been made in the two actions.” Mses H Cone Memi | Hosp. v._Mercury
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before us is substantially nore devel opedthanthe later filed state
proceedi ng i n whi ch appel | ate proceedi ngs are intheir i nfancy and may
have to mature through two state appellate courts.?
2. This exclusively federal |aw case is not so
intertwined with a particularly conpl ex

novel state statutory claimas to justify
avoi dance.

As the majority notes, "this case presents exclusively

federal lawclainms," slipop. at 18. The only one of these federal

Constr. Corp., 460 U.S. 1, 21 (1983). Avery powerful and conpel ling
critique of Col orado R ver and ot her avoi dance t echni ques, arguingin
favor of an exclusive first filing standard, has been nounted i n Janes
C. Rehnqui st, Taki ng Comty Seriously: Howto Neutralize the Abstention
Doctrine, 46 Stan. L. Rev. 1049, 1068 (1994) ("Afederal court should
abstain if, and only if, the federal plaintiff has an adequate
opportunitytolitigate his federal claiminaduplicative suit already
pendinginstate court.”). | merely note that declining to invoke
Colorado R ver inthis caseis not only consistent withthe doctrine's
own st andards but alsowith the alternative standard proposed by one of
its nore thoughtful critics.

s The two cases cited by the majority regarding this
factor, slipop. at 18, serve only to underscore that the di sparity of
progress in the two proceedi ngs between the parties is a factor
actually favoring tinmely continued exerci se of federal jurisdiction by
us. InColorado Ri ver the Suprene Court found an "apparent absence of
any proceedingsinthe [federal] District Court, other thanthe filing
of the conplaint, prior tothe notionto dismss" whichthe D strict
Court granted in an unreported oral opinion. 420 U S. at 805-06, 820
&n.25. AndinVilla Mrina Yacht Sales, Inc. v. Hatteras Yachts, 947
F.2d 529 (1st Gr. 1991), we adoptedthe District Court's determ nation
"t hat the Commonweal t h acti on had progressed substantially further than
the federal case,"” observing that "in addition to the injunction
hearing, apretrial report had beenfiledinthe Conmonweal th action
and t en depositions have been conpleted. Inthe federal action, in
contrast, Hatteras has yet to answer the conplaint andlittle discovery
has taken place."” 1d. at 535.
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claims withforceisthe statutory ADAclaim# The majority expl ores
the decision tree for this claim and finds hangi ng under one
alternative branch a "federal statutory question. . . intertwinedwth
a conpl ex i ssue of state |l aw, pendi ng before the state courts. . . ."
Id.

The use of the horticultural metaphor "intertw ned" to
describe the relationship of the state law issue to the federal
statutory claimillustrates the force of Cardozo's observation t hat
"[metaphorsinthelaware to be narrow y watched, for starting as
devices to liberate thought, they end often by enslavingit." Berkey

v. Third Ave. Ry. Co., 244 N. Y. 84, 94 (1926). This is denonstrated

nost readily by sinply recasting the horticul tural nmetaphor to capture

nore accurately the reality the figure of speech is describing.

4 The majority, quite properly in an opinion explaining
an intention to stay rather than address the substantive issues,
presents the respective contentions--statutory and constitutional --of
the partiesinalargely disinterested fashi onw thout purportingto
resol ve them

Because the relative propriety of a stay is affected,
however, by whet her wei ghty constitutional issues aretruly at issue,
| findit necessary, intheinterest of limtingmnmy disagreenent with
the majority to the narrowest grounds, to note that the asserted
constitutional clainm should play noroleinthe stay calculus. This
i s because | amof the viewthe federal constitutional clains plaintiff
rai ses--unlikethe federal statutory claim-are neritless, essentially
for the reasons stated inthe federal District Court opinion, Qurriev.
G ouplns. Comm, 147 F. Supp. 2d 30, 38-39 (D. Mass. 2001), and t hat
of the State Superior Court, whichreliedon federal constitutional
caselawinrejecting the parallel state constitutional clains, Qurrie
v. Hartford Life Ins. Co., Suffol k No. 00-1831-H (Mass. Super. Ct. Jan
24, 2002), slipop. at 4-9. By contrast, | have reached no concl usi on
on the merits of the federal statutory claim
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Far frombeing intertwinedwiththe entire federal claim the
state lawissue is sinply appended to one of two i ndependent branches
of federal statutory analysis. It isthe choiceof themjorityto
| ash t he two branches toget her by stayi ng thi s case--and not sonet hi ng
i nherent inthe decisiontree--that intertwi nes a secondary state | aw
issue withthe federal statutory analysis. It is apparent that we
could reach the ADATitle Il question and di spose of the case wi t hout
even encountering the state | awquesti on presented by t he saf e har bor
branch. That approach has not been substantively expl ored by us as
yet.

Mor eover, nerely | abeling the state | awi ssue appended t o one
branch of the decision tree as "conpl ex" does not make it so. The
maj ority properly does not seek to ground its choice to stay on
traditional abstention doctrines. These are reserved for genuinely
difficult questions of state |l awand no such questionis presented
her e.

I nany event, if we arerequiredtoreachthe alternative
"safe harbor"™ branch of this case, we will sinply encounter a
manageabl e i ssue of state |l awwhi ch two di spositive opinions, that of

the federal District Court that we review, Currie v. Goup lns. Comm,

147 F. Supp. 2d at 36-38, and that of the state Superior Court, Currie

v. Hartford Lifelns. Co., slipop. at 9-12, have al ready addressed
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respectively inabroad and a narrow sense and deci ded wi t h no appar ent
strain.
The protections of the state forum are

under m ned unless this court applies accepted
state rules for recognition of state judgnments

[«

bet ween the parties.

The deci si on of the state Superior Court granting summary
j udgnment on all counts tothe defendants is afinal judgnent to which
t he Massachusetts courts, following the majority view, Restatenent
(Second) of Judgnments § 13 cnt. f. (1982), nust accord res judicata

effect despite the pendency of any appeal. QO Brien v._Hanover |ns.

Co., 427 Mass. 194, 200-01 (1998). We can do no | ess.

Under 28 U.S. C. § 1738, "judicial proceedi ngs of any court

of any . . . State. . . shall havethe sanme full faith andcredit in
every court withinthe United States . . . as they have by | awor usage
inthe courts of such State. . . ." Wienwe treat afinal judgnment of

the Massachusetts Superior Court as sone sort of provisional order we
are not actingindeferencetothe state court litigation; rather, we
act i n derogation of Massachusetts judgnent rul es we are bound by a
federal statute to observe. The question whether the LTDpolicyis
i nconsi stent wi th Massachusetts | aw has been answer ed bet ween t he
parties before us and 8 1738 requi res we gi ve t hat answer precl usive
effect. Consequently we are now obliged to resolve the remai ning

guestions consi stent with that answer and wi t hout regard t o whet her one
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or anot her of the Massachusetts appellate courts to whichthe state
appeal will be taken may ultinmately reverse the Superior Court.
Application of res judicata through principles of full faith

and credit--unlike the comty concerns of the Col orado R ver doctrine

and traditional abstention approaches--is not discretionary. As

Justice Frankfurter observed for the Suprene Court inWIlians v. North

Carolina, 325 U. S. 226, 228 (1945), "the Full Faith and Credit O ause
puts the Constitution behinda judgnent instead of thetoofluid, ill-

def i ned concept of 'comty. | have found no case i n whi ch a f ederal
court has addressedits full faith and credit obligations under § 1738

and concl uded t hat they may be i gnored or deferred.® | ndeed, when

5 The collection of cases gathered in a footnote by the
maj ority, slip op. at 21 n. 8, does not suggest otherwi se. All are
i napposite to the question whet her we nust apply 28 U.S. C. § 1738 here.

| will address in section C, infra, the certification
procedur e proposed by the parti es and endorsed by t he Suprene Court in
Arizonans for Oficial English v. Arizona, 520 U. S. 43 (1997).

Heck v. Hunphrey, 512 U. S. 477 (1994), falls within the
penunbra of traditional Younger abstention andis generally understood
as part of alongline of federal cases and | egi sl ation that requires
finality and exhaustion before alater filed federal case may chal | enge
the validity of astate court crimnal proceedi ng or conviction. Ford
Motor Co. v. Meredith Motor Go., Inc., 257 F.3d 67 (1st G r. 2001), and
Amersonv. lowa, 94 F.3d 510 (8th Gr. 1996), asthengjority candidly
observes, involve yet other abstention doctrines. Mreover, in
Meredith t here was no | ower state court judgnment but only the ruling of
an adm ni strative agency | acking res judi cata effect onreviewinthe
state Superior Court. 257 F.3d at 70. And in Anerson, the Eighth
Circuit held "federal court interference in a donestic rel ations
context where the state courts have entered judgnment is
i nappropriate.” 94 F.3d at 513.

| n Turnbowv. Pacific Mutual Life lnsurance Co., 934 F. 2d
1100 (9th G r. 1991), t he Nevada Suprene Court havi ng al ready rul ed on
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courts actual |l y have addressed 8 1738 in this context, they have nade
significant efforts toexam ne carefully its inpact onthe case at

hand. See, e.q., Marrese v. Am Acad. of Ort hopaedi c Surgeons, 470

U.S. 373, 379-86 (1985); Cruz v. Melecio, 204 F.3d 14, 18-21 (1st Gr.
2000); Rogers v. Desiderio, 58 F.3d 299, 301-02 (7th Cir. 1995).

The maj ority suggests that the question of the applicability
of 28 U.S. C. 8§ 1738 has been forfeited because it was not rai sed. That
isnot theruleinthiscircuit. Resjudicatais aquestion which can

be addressed by this court on its own notion. Walsh v. Int']|

Longshorenen' s Ass' n, Local 799, 630 F. 2d 864, 867 (1st Gr. 1980). In
any event, the basis for invoking 8§ 1738 did not arise until after

argunent before us in this case and could not properly have been

the paral |l el state case, the Nnth Grcuit concluded that "[Db] ecause we
hol d that res judi cata bars federal relief, we need not deci de whet her
the district court properly dism ssed the action on abstention

grounds." |d. at 1104. InAkins v. Rodrigues, 15 F. 3d 883 (9th Cir.
1994), the Ninth Circuit foundthat "[t]he Californiastate courts
obtainedjurisdiction. . . nore than four years before the federal
courts obtained jurisdiction. . . . There ha[d] beenlittle or no
progress in the federal litigation [and] [s]tate | aw questions
predom nate[d] in the federal action.”™ [d. at 887.
Because the Il linois judgment ruleis uncertain, the Seventh

Crcuit has prudently chosen not to accord | ower state court deci sions
res judicata effect. Thus, inRogers v. Desiderio, 58 F.3d 299 (7th
Cir. 1995), Judge Easterbrook, after reviewing conflictinglllinois
caselaw, said"[t]o be blunt, we have no i dea what the lawof Illinois
is on the question whether a pendi ng appeal destroys the claim
precl usive effect of a judgnent."” [d. at 302. Hearne v. Board of
Education, 185 F.3d 770 (7th G r. 1999), sinply revi ewed t he stat us of
the Illinois judgnment rule and found that "[t]he clarity of the
Il1linoislawof preclusion. . . onthe effect of ajudgnent that is
still being appeal ed has not changed appreci ably since we deci ded
Rogers." 1d. at 778.
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anticipatedinthe briefing andthereby wai ved. Under Fed. R App. P.
28(j), "[i]f pertinent and significant authorities cometo aparty's
attention after the party's brief has been filed--or after oral
argunment but before decision--aparty may pronptly advise the circuit

clerk by letter . . . [but] theletter nmust statew t hout argunent the

reasons for the supplenental citations. . . ." (enphasis added). The
def endants careful ly conplied with Rul e 28(j) here by sendi ng t he cl erk
a copy of the state Superior Court ruling. They could not properly do
nore. 6 By staying this case we negl ect our i ndependent duty to apply
8§ 1738. It bears enphasizingthat if we were to neet our dutyinthis
regard we woul d not be required separately to deci de the state | aw
i ssue appended to t he safe harbor claim That i ssue has al ready been
decided in astate court judgnent to whi ch we nust gi ve voi ce. But we

have chosen to stand nmute by undertaking to stay.

4. A Colorado River stay will encourage the
continuation of otherw se avoi dabl e
pi eceneal litigation.

The current of this litigation, with its history of and
prospects for serial decisionmakinginduplicative venues, strongly

draws us on a collision coursewith anmaterial Col orado Ri ver factor--

6 The defendants' conpliance with Fed. R App. P. 28(j)
inconnectionwiththe state Superior Court's determ nation contrasts
favorably with the quite argunentative letters the parties have
subm tted to us--purportedly under Rule 28(j)--with respect tothe
Suprene Court's post-argunent deci sionin Raygor v. Regents of the
University of M nnesota, 122 S.Ct. 999 (Feb. 27, 2002).
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the desirability of avoi di ng pi eceneal litigation. Yet, thengjority
sail s quickly past this factor, conclusorily observingthat there"is
some ri sk of pieceneal litigation." Slipop. at 17 (enphasi s added).
How much enphasi s one puts on the adjective "sone" is key to the
judgnment. The direction of thelitigation charted by the parties
causes themto tack back and forth anong t he several state and f ederal

trial and appellate courts; the record anply denonstratesquite sone

past--and the I'i kel i hood of continued future--resort to pi eceneal
litigation here. A stay will only increase that |ikelihood.
Abit of historywll explainhowthe litigation between
t hese parties came to be presentedinbits and pieces. Initially,
plaintiff's conplaint filedinthe federal D strict Court on January
25, 2000, raisedsix counts, (1) Titlell of the ADA, (2) Amendment
CXI'V (the prohibition against disability discrimnation) under the
Massachusetts Constitution, (3) Due Process under the Massachusetts
Constitution, (4) Due Process under the United States Constitution, (5)
Equal Protection of the Massachusetts Constitution and (6) Equal
Protection under the United States Constitution. Inresponsetothe
def endants' notionto di sm ss argui ng that the El event h Anendnent to
the United States Constitution precluded a federal suit agai nst state

of ficials onthe basis of state | aw, see general |l y Pennhur st St at e Sch.

& Hosp. v. Halderman, 465 U. S. 89, 117 (1984), on March 25, 2000 t he

plaintiffs dism ssedthe state constitutional clainms, Counts 2, 3 and
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5, inthe federal court and coormenced litigationinthe state court on
strictly state law clains.’

Inthe federal District Court the parties litigated as a
general matter the federal safe harbor provision, 42 U S.C. § 12201(c),
under whi ch Congress directedthat Title Il of the ADA shoul d not be
construed to prevent adm ni stration of a bona fide benefit plan based
on "underwritingrisks, classifyingrisks, or adm nistering such risks
that are based on or not inconsistent with State law." 1d. 8§
12201(c) (1) & (2). MWhether Mass. Gen. Laws ch. 151B, the state
statutory prohibition agai nst enpl oynent di scri m nati on, was such an

i nconsistent lawis anissue plainly withinthe general scope of the

! We noted sone tine ago the challenge, in the wake of
Pennhurst, tothe orderly and efficient resol ution of controversies
having both federal and state |aw di mensions and the val ue of
certification of state | aw questi ons to nmeet those chall enges. As
Judge Coffin observed in Rogers v. Okin, 738 F.2d 1 (1st Cir. 1984):

I n 1982, t he Suprenme Court avoi ded deci si on of a
difficult federal constitutional question by
remandi ng to this court, urging us to di spose of
the case on state lawgrounds. [ M11s v. _Rogers,]
457 U.S. [291,] 306, 102 S.Ct. at 2452. Wth
Pennhurst, the Court renoved our power to do so.
Now, two years after the Suprene Court returned
this case to us in furtherance of the Court's
"settled policy"™ of avoiding unnecessary
constitutional questions, Pennhurst requires us
to face those questions. Fortunately, as wll be
i ndi cated below, the Massachusetts Suprene
Judicial Court's answers to our certified
guestions of state |aw have sinplified our
current task by changing the variables in the
constitutional equation.
Ild. at 4 (footnote omtted).
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saf e harbor provision but its applicability was not specifically
pressedinthe federal litigation. Rather this one potential formof
state | awi nconsi st ency becane an i ssue dealt with specificallyinthe
state Superior Court.

After the appelleesfiledtheir briefsinthis court, the
appel lants for the first tinme sought a stay of the federal litigation,
contending that "[t]heinitial exchange of briefs beforethis court has
made cl ear a feature of this case that unfortunately remainedinthe
background inthe district court.” Mdt. of Pls/Appellants for Ct. to
St ay Proceedi ngs Pendi ng Adj udi cationin State G. 1. That "feature”
was t he specific issue whether the LTD pl an was i nconsi stent with state
| aw by virtue of Mass. Gen. Laws ch. 151B. The plaintiff does not
contend t hat the question of i nconsistency with state | awwas wi t hhel d
fromthe federal proceeding or was sonehowreserved for the state
courts. Tothe contrary, she contends the plaintiffs "have not wai ved
t heir argunment of inconsistency with state law. That cl ai mhas been
part of this [federal] case fromthe beginning." Appellants' Replyto
Appel |l ees’ Opp'n to Appellants' M. to Stay Proceedi ng Pendi ng
Adj udi cation in State Ct. ¢ 4.

The f ederal and state proceedi ngs i n whichthe parties have
engaged present atextbook exanpl e of pieceneal litigation. To date,
by keepi ng "i nthe background" an aspect of a claimthat has been a

part of the federal case "fromthe begi nning," the parties have fully
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bri ef ed and argued--inwhole and in part--tothree courts, two federal
and one state, theissue of consistency wwth statelaw. The deci sion
to stay i nsures that two nore courts--the Massachusetts Appeal s Court
and t he Massachusetts Suprene Judicial Court--will be offered abite at
t he appl e hangi ng fromone branch of the decisiontreeinthis case.
And | oomi ng i nthe backgroundis the potential for yet another court,
t he Suprene Court of the United States, faced with a preexisting split
inthecircuits, toreviewthe other branch of the federal statutory
guestion, theavailabilityof aTitlell claim-and henceinthis case
the availability of the ADAat all--tothis type of case. W shoul d

not sail by the Colorado R ver factor directedtothe desirability of

avoi di ng pi eceneal litigation. Rather we shoul d accept the chall enge

and deci de t he case by actively exercising our federal jurisdiction.

B. The Exercise of Federal Appellate Jurisdiction is an

| nperative

As the conpeting treatnments of the recogni zedCol or ado Ri ver

factors separately provided in the majority opinion and in this
separate opinionillustrate, thereis aquicksilver quality tothe

Col orado River doctrine. Itsmultifactor test--in whichnoweights are

assigned until the bal anci ng process i s actual |y undert aken--creates
conditions that, at amninum invite unpredictability. Lacking sone
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greater prescriptiveness beyond the general adjurationthat it is

reserved for "exceptional circunstances,"” the Col orado R ver doctrine

peri odi cal |y overfl ows t he banks neant to containit and fl oods garden
variety federal question litigation.
That is a nmajor reason the comentators have not been

particularly kind to theCol orado Ri ver doctrine. See, e.qg., Janes C

Rehnqui st, supra note 2; Linda Mill eni x, ABranch Too Far: Pruni ng The

Abstention Doctrine, 75 Geo. L.J. 99 (1986); David A. Sonenshein,

Abst enti on: The O ooked Course O Col orado R ver, 59 Tul. L. Rev. 651

(1985). The application of the factors has "reveal [ed] great disparity
as to what constitutes exceptional circunmstances,” Professor

Chenerinsky reports. Erwi n Chenerinsky, Federal Jurisdiction 8§ 14. 3,

at 830 (3d ed. 1999). "Despite the Court's statenment i nMoses H. Cone

Menorial Hospital v. Mercury Construction Co. that such abstentionis

toberareandlimtedto 'exceptional' circunstances, many | ower
courts continue to order abstenti on when there are parall el proceedi ngs
pending in state courts. But the other | ower federal courts refuse

Col orado River abstention unless there are truly exceptional

circunmstances.” 1d. at 828-29 (footnotes omtted).
Thi s court has traditionally been anong those rel uctant to

resort to the Col orado River doctrine, evenin the nore inviting

circunstance whenthelitigationpendinginthefederal court involves

awholly state | awdi spute. See, e.qg., Burns v. Watl er, 931 F. 2d 140
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(1t Cir. 1991). Whentheissueis one of federal |aw, the inperative
of exercising federal jurisdictiontakes onits own special hydraulic
force. The Suprene Court has taught that t he presence of federal | aw
qguestions "nmust al ways be a maj or consi derati on wei ghi ng agai nst

surrender [of jurisdiction]."” Mses H Cone, 460 U. S. at 26 (footnote

omtted).

A stay in these circunstances begs a question of first
principles. Chief Justice Marshall | ong ago st ated those principl es
for purposes of federal appellate jurisdiction.

Wt h what ever doubts, wi th whatever difficulties,
a case may be attended, we nust decideit, if it
i s brought before us. W have nonoreright to
decline the exercise of jurisdictionwhichis
given, than to usurp that which is not given.
The one or the other would be treason to the
constitution. Questions may occur, which we
woul d gl adly avoi d; but we cannot avoi d t hem
Al'l we candois, toexercise our best judgnent,
and conscientiously to perform our duty.

Cohens v. Virginia, 6 Wheat. (19 U. S.) 264, 404 (1821).

Dr ai ned of unconvi ncing references toCol orado R ver factors,
what appears to be generating the choicetostaythislitigationin
this court isthe possibility that areversal of the state Superior
Court decisioninthe Suprene Judicial Court of Massachusetts woul d
provi de an adequat e and i ndependent state ground for this court to
avoi d a probl emof federal statutory construction which has created (in
only one of its i ndependent branches) a split inthe circuits and
di sagreenent anong di strict courts. That possibility is not enoughto
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justify a discretionary technique prom sing al engthy del ay.® Wat ever
our doubts, whatever the difficulties, we shoul d deci de the federal

guestion presented to us.

C. The Certification Expedient is a Less Damagi nhg Alternative

Utimately, resort to theCol orado R ver doctrine, if proper,

can be justified and neasured only in terms of "w se judicial

adm ni stration." Colorado River, 424 U.S. at 818. Even if we are

entitled for sone periodof tinmeto defer our obligations to exercise

8 The tortured subsequent history of Kartell v. Blue

Shi el d of Massachusetts, Inc., 592 F. 2d 1191 (1st Gr. 1979), which the
maj ority cites, slipop. at 19, asillustrative of acircunstancein
whi ch " Col orado R ver has speci al appeal ," is nore instructive onthe
ways i n whi ch delay can flowfroma stay. The decision to stay in
Kartell was made i n 1979 by a di vi ded panel i n which Judge Al drich for
the mpjority wote that a pronpter resolutionof the state |l awi ssues
woul d be had i n cases then pendi ng i n the Suprene Judi ci al Court where
the federal court plaintiffs were not parties thanif questions were
certifiedfromthe federal court. 1d. at 1195. Judge Coffinfiled a
"dubi tant e" opi nion takingthe positionthat "even though the court
deferred certification'intheinterest of savingtinme and procedures'
such defernment threatens, if decision on pending state cases proves
unhel pful, toinvol ve a needl ess delay. | wouldimediately certify."
Id. at 1196. Judge Coffin proved prescient. The pendi ng state cases
di d not resol ve the federal issues. Questions werethen certified by
the District Court and t he Suprene Judi ci al Court answered themin
1981. The casefinally returnedtothis court fromthe District Court
for decisiononthe nerits in 1984 when Judge Breyer for the court
wearily observed "[i]nviewof these |l egal and practi cal problens, and
the fact that this case has been pendinginthe federal courts for nore
t han seven years, we believeit sinpler and nore appropriate to proceed
directlytothe antitrust nmerits, which, on our viewof the case, are
di spositive." Kartell v. Blue Shield of Massachusetts, Inc., 749 F. 2d
922, 924 (1st Cir. 1984).
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federal jurisdiction, the nost efficient tool of judicial
adm nistrationtouseis not astay but certificationtothe state's
hi ghest court. Certification of statelawquestionsis atool the

Suprene Court has, particularly of late, Arizonans for Oficial English

v. Arizona, 520 U. S. 43, 75-80 (1997), enthusi astically recomrended f or
courts faced with paral |l el proceedings. The parties thensel ves agree
onlittleelsebut that this would be an efficient means to obtain the
benefit of the Supreme Judicial Court's views and agreeto its use by
us. It is a tool which recently provided prompt clarification
regardi ng the reach of Mass. Gen. Laws ch. 151B, the state disabilities

lawprincipally at issue here, Dahill v. Boston Police Dep't, 434 Mass.

233 (2001), and has been used by thi s court on appropri ate occasi ons.

See, e.q., Medical Prof'l Mit. Ins. Co. v. Breon Lab., Inc., 141 F. 3d

372, 378 (1st Cir. 1998); Protective Lifelns. Go. v. Sullivan, 89 F. 3d

1, 4-5 (1st Cir. 1996); Pyle v. Sout h Hadl ey Sch. Comm n, 55 F. 3d 20,

22 (1st Cir. 1995).

The maj ority expresses reti cence about naki ng use of the
certificationtool but its reasons are not conpelling, particularlyin
t he face of an agreenent between the parties that certificationis an
efficient way to expedite final resolution of anissuethat they have
variously been presentinginthe federal and state courts. Thereis
[ittl e doubt, given the chronic underfundi ng of the state courts, that

prosecution of an appeal in the ordinary course will be a tine
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consum ng process. However, the briefinginthe state Superior Court,
attached to the notionto stay papers, nakes clear that the i ssue was
presented there as essentially alegal question for whichrecourseto
an el aborate factual record is unnecessary.

The state |l awquestionis precisely thetype of issuethe
certification process was desi gned to address in the interests of
saving "time, energy, and resources and hel pi ng bui |l d a cooperati ve

judicial federalism" Arizonans for Official English, 520 U. S. at 77

(quoting Lehman Bros. v. Schein, 416 U. S. 386, 391 (1974)). W are

presumabl y stayi ng our hand because the i ssue i s one we think, inthe
wor ds of the Supreme Judicial Court's certificationrule, "may be
determ nati ve of the cause" pending before us. SJCRule 1:03, 8§81
(enmphasi s added). W are thus inthe mai nstreamof the certification
rule. Wilethe Suprenme Judicial Court has warned of t he danger of
hypot heti cal questions posed in the context of the interlocutory

proceedi ngs by courts of first i nstance, see, e.qd., Knapp Shoes v.

Syl vani a Shoe M g. Corp., 418 Mass. 737, 738 n.1 (1994); Lunber nens

Mit. Cas. Co. v. Bellevillelndus., Inc., 407 Mass. 675, 687-88 (1990);

Canal El ec. Co. v. Westinghouse Elec. Co., 406 Mass. 369, 372 (1990),
| amawar e of noinstance in whichthat court has declinedto answer a
guestion presented by this court inconnectionw th our reviewof a
final judgnment. G venthe existence of aparallel final judgnent in

t he st ate Superior Court, the prospect that theissuew || be treated
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as hypothetical is quite sl ender. To be sure, as the ngjority notes,
"[wW hether this situation neets the certificationrequirenent isitself
an issue of Massachusetts |aw we should not," indeed, cannot,
definitively "decide."” Slipop. at 23. But we will never find out
what t he Suprene Judi cial Court thinks about certificationunless we
ask. My own experience with the certification process, see, e.4d.,

Dahill v. Boston Police Dep't, 434 Mass. 233; Commir of I ns. v. Minich

Rei nsurance Co., 429 Mass. 140 (1999), suggests no meani ngful

i npedi nent to SJC cooperation with certification here. To the
contrary, that court has been hospitabletothe certification process.
As a fornmer Chief Justice of the Supremne Judicial Court has observed,
"our certificationprocesstendstofacilitate state-federal rel ations.
On bal ance, the process has worked wel | in Massachusetts." Herbert P.

Wlkins, Certification of Questions of Law. the Missachusetts

Experi ence, 75 Mass. L. Rev. 256, 258 (1989).

| woul d prefer to decide the issues presentedto us w thout
further delay. But inthe absence of support for active exercise of
our jurisdiction, certificationistobepreferredtoastayinthis
case. If we are to surrender our jurisdiction to decide federal
guestions for any ti ne beyond what i s necessary for ustoreachthe
i ssues on appeal inthe ordinary course, it shoul d be for the shortest
period that w se deploynent of the several tools of judicial

adm ni strati on can fashi on.
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