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LIPEZ, Circuit Judge. G na Marrero filed this enpl oynent

di scrimnation action against her fornmer enployer, Goya of Puerto
Rico, Inc. (Goya), under Title VII of the Cvil R ghts Act of 1964,
42 U.S.C. § 2000e et seq. Marrero alleged that sexual harassnent
by her former supervisor, Randn Cardenas, created a hostile work
environnent; that Goya retaliated against her when she conpl ai ned
about Cardenas's behavior; and that, as aresult of the retaliation
and continuing harassnment, she was forced to resign. She sought
conpensat ory damages, back pay, and punitive danages.

The case proceeded to trial, and at the close of the
evi dence Goya noved for judgnent as a matter of |aw under Rule 50
of the Federal Rules of G vil Procedure. Goya argued, first, that
much of the alleged harassnment fell outside Title VII's statute of
limtations, |leaving events within the limtations period that did
not rise to the level of a hostile work environnent. Second, Goya
mai nt ai ned that the evidence was insufficient as a matter of lawto
support Marrero's clains of retaliation and constructive di scharge,
and her request for punitive damages. Finally, it urged the court
to enter judgnment in its favor on the basis of the affirmative

def ense recogni zed in Faragher v. Gty of Boca Raton, 524 U S. 775

(1998), and Burlington Industries, Inc. v. Ellerth, 524 U S. 742

(1998), for cases involving sexual harassment by a supervisor.
The district court deferred judgnent on the notion and

submtted the case to the jury. After several hours of

deliberations, the jury returned a verdict in Mrrero's favor

awar di ng her $175, 000 i n conpensat ory damages, $11, 250 i n back pay,
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and $75,000 in punitive danages. Goya duly renewed its Rule 50
nmotion for judgnent as a matter of law or, in the alternative, a
new trial. This time, the district court rejected the notion

concluding that Goya had forfeited the statute of limtations
defense; that there was anple evidence to support the jury's
findings of a hostile work environnment and retaliation, its award
of back pay for constructive di scharge, and the punitive damages;
and that the jury reasonably concluded that Goya had not

established the elenments of the Faragher/Ellerth affirmative

def ense.

W revi ew de novo the court's denial of Goya's notion for

judgnent as a matter of law. Wiite v. N.H Dep't of Corrections,

221 F.3d 254, 259 (1st Cr. 2000). Li ke the district court, we
exam ne the evidence presented at trial inthe |light nost favorable
to Marrero. 1d. W "may not consider the credibility of
W tnesses, resolve conflicts in testinony, or evaluate the weight

of the evidence." Katz v. Gty Metal Co., 87 F.3d 26, 28 (1st Cir.

1996) (internal quotation marks omtted). W nust affirm unless
"reasonabl e persons coul d not have reached the conclusion that the

jury enbraced.” Negron-Riverav. R vera-d audio, 204 F. 3d 287, 290

(1st Cr. 2000). W reviewthe district court's denial of Goya's
request for a new trial for an abuse of discretion, recognizing
that "[a] new trial should be ordered only if the court believes
that the outconme is against the clear weight of the evidence such

that wupholding the verdict wll result in a mscarriage of



justice.”" Ranobs v. Davis & Geck, Inc., 167 F.3d 727, 731 (1st Cir.

1999) (internal quotation marks and alterations omtted).

We concl ude that Marrero's hostile work environnment claim
was supported by sufficient evidence and was not barred by the
statute of Ilimtations. W also conclude that Goya was not

entitled to judgnment as a nmatter of |law on the Faragher/Ellerth

affirmative defense, or the issue of constructive discharge.
However, we hold that the district court erred in accepting the
verdict for Marrero on her claimof retaliation. Because it is
I npossible to determ ne what portion (if any) of the conpensatory
and punitive damages awards was based on the jury's erroneous
finding of retaliation, we remand for a new trial on damages.

I. BACKGROUND

The jury could have found the follow ng facts.® Marrero
began work at Goya in April of 1995 where she served as a
secretary in the Sal es Departnent, under the supervision of Randn
Cardenas, the Vice President for sales. Marrero al so had duties in
the Exports Departnent, where her supervisor was W/l berto Rivera
and -- later -- José Luis Diaz.

Marrero was subjected to sexual harassnent by Cardenas
t hroughout her tenure at Goya. The harassnent consisted prinmarily
of sexual coments, often acconpanied by |ascivious |ooks and
of fensive gestures. Cardenas also would contrive to "bunp into"

Marrero in the narrow hallway between their work spaces, and on

"W provide a sense of the case here. W provide nore detai
in the rel evant sections of the opinion.
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several occasions rubbed his body against hers as she used the
phot ocopi er machi ne.

I n the sunmer of 1995, Marrero confronted Cardenas about
his behavior. After a brief respite, the harassnment began again,
now acconpani ed by nore "vul gar" coments nade "with a gross tone."
In addition, Cardenas began to criticize Marrero for work-rel ated
matters. He would scold her for no reason, sonetines yelling at
her in front of other enpl oyees. On other occasi ons Cardenas woul d
startle Marrero by slapping her desk with his fist; he then woul d
ask, "Aren't you tough? Are you scared?"

Cardenas al so used his authority to "punish" Marrero in
several ways. He often gave her extra work just as she was | eavi ng
for the day, making her stay extra hours w thout pay for overtine.
Al t hough he was aware that she was hypogl ycem c, Cardenas changed
Marrero's |unch hour so that she was forced to work for nore than
five hours without a break. He also used his power in nore petty
ways, such as refusing Marrero's requests to | eave her desk to use
t he bat hroom

Cardenas's conduct made Marrero feel " of f ended,
hum | i at ed, enbarrassed, depressed.” By the fall of 1995, she had
becone "very anxious, very nervous" at work. Marrero had
difficulty concentrating; she "had to nake a super-human effort"” in
order to perform her duties.

In Decenber of 1995, Marrero suffered a nervous
breakdown. She "couldn't function the way [she] was feeling." Her

fam |y physician prescribed anti depressants and tranquilizers, and
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referred her to a psychiatrist, Dr. Fernando Cabrera. Marrero net
with Dr. Cabrera several tines during Decenber, 1995, and January,
1996. During her first visit, she nentioned that Cardenas was
bot heri ng and pressuring her at work, but she did not provide any
details. Dr. Cabrera described Marrero as "di sorgani zed, confused,
and unable to talk in a coherent and |ogical way" about what was
bot heri ng her. He diagnosed a mmjor depression with psychotic
features and a panic disorder, and reconmended that Marrero take a
five-week nedical |leave fromwrk. During that time, he treated
her aggressively with antidepressants, tranquilizers, and anti-
psychotic drugs.

Marrero returned to work on February 5, 1996. She did
not feel that she had recovered fully, but "needed the noney" from
wor k. She was greeted by nore of the sane harassnment by Cardenas.
He continued to make sexual comments, and "was al ways getting on
[ Marrero's] case.™

Eventual ly, the situation "becane intolerable,” and on
August 15, 1996, Marrero suffered anot her enoti onal breakdown. She
was taken by a Goya nurse to the energency ward of a psychiatric

hospital, and fromthere to Dr. Cabrera's office. Marrero told Dr.

Cabrera "I cannot work anynore" and that Cardenas was "nmaki ng her
feel bad." Dr. Cabrera interviewed the Goya nurse, who confirned
that it "was true, that [Marrero] was being harassed by . . . M.
Cardenas. " Dr. Cabrera issued a nedical certificate to Goya

excusing Marrero fromwork for two weeks. The certificate stated



that Marrero was suffering from "depression and anxi ety caused by
wor k. "

Marrero returned to work after two weeks of sick | eave.
Agai n, she was subjected to continuing harassnent by Cardenas
culmnating in the events of October 31, 1996. Cardenas told
Marrero that he was going out to buy Hall oween presents. He gave
her "a direct penetrating look with lust,” and said: "I have a
little present for you that you' re never going to forget and if you
don't do the things |I tell you and order you to do | amgoing to
fire you." Marrero interpreted that comment as a sexual
invitation, and a threat that if she did not submt, she would be
fired.

Marrero inmediately reported the incident to Diaz (her
supervisor in the Exports Departnent). Marrero had discussed
Cardenas's behavior with Diaz previously, as she had with his
predecessor, Rivera. She also had conplained to Rem gi o N eves,
the Vice President of the Human Resources Departnent. Foll ow ng
the "Hal | oween presents"” incident, Marrero sent a neno to N eves,
requesting a copy of Goya's policy on discrimnation and
harassnent. Wen Ni eves did not respond, Marrero decided to seek
advice fromthe Departnent of Labor for the Commonweal th of Puerto
Rico. She nmet with N eves several days | ater and i nfornmed hi mt hat
she planned to file a formal grievance.

Marrero went on sick | eave from Novenber 13 to 20, 1996.

During that tinme, she filed a charge of sexual harassment wth the



Equal Enpl oynent Qpportunity Comm ssion (EEOCC) agai nst Cardenas and
Goya. She also retained | egal counsel

Marrero returned to work on Wednesday, Novenber 20. That
norni ng, she met with Ni eves and Goya's in-house counsel, Horacio
Cabrera. The three di scussed Marrero's probl ens with Cardenas, and
Marrero confirnmed that she had filed a charge with the EECC.
Ni eves then handed her a letter stating that she had been
transferred to the Human Resources Departnent, where she would
serve as his secretary. In that job, Marrero would no | onger be
under Cardenas's direct supervision; however, her new desk woul d be
approximately the sane distance from Cardenas's office as her
original |ocation. She asked N eves why she could not be
transferred to an available secretarial position in another
bui | di ng, away from Cardenas. N eves responded that the decision
had been made; he urged her to view the transfer as a pronotion.

In her new position as N eves's secretary, Marrero woul d
performlargely the same duties as she had as secretary for the
Sal es and Exports Departnents. Nevertheless, N eves told her that
she would have to undergo a probationary period "to see whether
[she] could perform the new duties.” Marrero viewed the
probationary period as a threat to her job security.

Marrero remai ned at the new position for the final two
days of the work week. She was trained by Maritza Ranps, secretary
to the President of Goya. Marrero felt threatened by Ranpbs, who --
together with N eves -- subjected her to "extreme supervision.”

Mor eover, Cardenas continued to bother Marrero in her new position.
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He stared at her, made faces, and | aughed at her. At one point he
said, "[you] thought [I] was going to be screwed,” but "it was
[ you] who ended up screwed.”

As a result of the continuing harassnent and the
hostility she felt in her new job, and acting on advice from Dr.
Cabrera, Marrero did not return to work after Friday, Novenber 22.
She hoped that she would be able to go back to Goya once her
enotional condition inproved. However, by March of 1997 -- after
conti nuous psychiatric treatnment, and on the reconmendati on of Dr.
Cabrera -- Marrero deci ded she had no choice but to resign. She
gave notice of her retirenment on Mrch 24, 1997. Shortly
thereafter, she filed a second charge with the EEOC alleging
retaliation and constructive discharge.

ITI. HOSTILE WORK ENVIRONMENT

Marrero's conplaint alleged, inter alia, that the

constant sexual harassnent by Cardenas created a hostile work
envi ronnment actionable under Title VII. In order to prevail on
that claim she had to establish that the harassnent was so "severe
or pervasive" as to alter the terns of her enploynent, creating a
wor k envi ronnment that was both objectively hostile and perceived as
hostile by Marrero herself. Faragher, 524 U S. at 786 (interna
guotation marks omtted). As explained below, we conclude that
there was sufficient evidence to support the verdict. Before we
reach that issue, however, we first nmust address Goya's argunent
that Marrero's hostile work environment claimis barred by the

statute of limtations.



A. Statute of Limitations

Under Title VI, a plaintiff nust file a charge with the
EEQC "wi t hi n one hundred and ei ghty days after the all eged unl awf ul
enpl oynment practice occurred.” 42 U. S.C. 8§ 2000e-5(e). In a
"deferral jurisdiction® such as Puerto Rico, that period is

extended to 300 days. See id. 8§ 2000e-5(e)(1); Mhasco Corp. V.

Silver, 447 U.S. 807, 814 n.16 (1980).2 Here, Marrero filed her
hostil e work environment charge on Novenber 13, 1996. Count i ng
back 300 days, Goya nmaintains that she can recover only for events
occurring on or after January 18, 1996.

The first time Goya presented that argunent in any detai
was inits Rule 50 notion for judgnment as a natter of law, filed at
the close of Marrero' s case. Marrero responded on two fronts.
First, she argued that Goya had forfeited the statute of

limtations defense by failing to raise it earlier in the

2 As we have expl ai ned el sewhere:

The full story is nore conplicated, in part because
8 2000e-5(e) interacts with 8 2000e-5(c), which inposes
a sixty-day waiting period between the filing of a charge
wth state or l|ocal authorities and the filing of a
charge wth the EEQC. ] A conplainant in a deferral

State . . . need only file his charge within 240 days of
the alleged discrimnatory enploynent practice in order
to insure that his federal rights will be preserved. |If

a conplainant files later than that (but not nore than

300 days after the practice conplained of), his right to

seek relief under Title VII will nonethel ess be preserved

if the State happens to conplete its consideration of the

charge prior to the 300-day peri od.

Thomas v. Eastman Kodak Co., 183 F.3d 38, 47 n.5 (1st G r. 1999)
(internal quotation marks and alterations omtted).

Those subtleties are of no inport here. Marrero filed her
charge | ess than one nonth after one of the instances of harassnent
that makes up her hostile work environment claim As we explain
bel ow, that is enough to satisfy the statute of limtations here.
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[itigation. Second, she mintained that her hostile work
environnment claim was governed by the so-called "continuing
viol ation doctrine,"” and therefore was i nmune fromTitle VII's tine
bar. Under the continuing violation doctrine, Marrero argued, a
plaintiff may recover for events outside the 300-day limtations
period "if they are deened part of an ongoing series of
discrimnatory acts and there is sone violation within the statute
of limtations period that anchors the earlier clains.” O Rourke

v. Gty of Providence, 235 F. 3d 713, 730 (1st Cr. 2001) (internal

quotation marks omtted). Marrero contended that the "chain" of
harassnment by Cardenas, which continued into the limtations
period, satisfied that standard.

Goya did not dispute that Marrero's al | egati ons of sexual
harassnment, if true, would satisfy the rel atedness requirenent of
t he continuing violation doctrine. 1t enphasized, however, that we
had refused to apply the continuing violation doctrine in cases
where the plaintiff was "aware that [she] was being unlawfully
di scrim nated against while the earlier acts, now untinely, were

taki ng place." Provencher v. CVS Pharm, 145 F.3d 5, 14 (1st Gr

1998). Goya insisted that Marrero was aware of the discrimnation
at | east as early as Decenber of 1995, when -- according to her own
testinmony -- she suffered a nervous breakdown as a result of
Cardenas' s behavior. Thus, Goya argued that Marrero was obli gated
to file a charge within the next 300 days and, having failed to do

so, could not recover for the earlier (now untinely) events.
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The district court did not address the nerits of
Marrero's continuing violation claim or Goya' s response. | nstead,
It held that Goya had forfeited its statute of limtations defense
by failing to raise it earlier in the proceedings. W express no
view on the forfeiture issue because the Suprenme Court's recent

deci sion in National Railroad Passenger Corp. v. Mirgan, 122 S. C.

2061 (2002), nmakes clear that Goya's statute of linmtations defense
fails on its nerits.

In Morgan, the Court distinguished between hostile work
environnent clainms and clains involving discrete acts of
discrimnation or retaliation, such as a discharge, failure to
pronote, denial of transfer, or refusal to hire. 1d. at 2070-72.
As noted, a Title VII plaintiff nust file a charge with the EEOC
within 300 days "after the alleged unlawful enploynment practice
occurred.” 42 U S.C. 8§ 2000e-5(e). The Court reasoned that "[a]

discreteretaliatory or discrimnatory act 'occurred' " for purposes

of the statute of limtations "on the day that it 'happened.'"
Morgan, 122 S. Ct. at 2070. Therefore, the plaintiff nust file a
charge within 300 days "of the date of the act or lose the ability
to recover for it." 1d. at 2071

Hostil e work environment clains are different. A hostile
work environnment, the Court explained, is created by "repeated
conduct" -- "a series of separate acts that collectively constitute
one 'unl awful enploynment practice.'"” 1d. at 2073-74 (quoting 42
U S C § 2000e-5(e)(1)). As such, hostile work environnent clains

do not "turn on single acts but on an aggregation of hostile acts
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extending over a period of tine." Haverconbe v. Dep't of Educ.

250 F.3d 1, 6 (1st Gr. 2001). It follows that the "unl awful
enpl oynent practice" that triggers the statute of Ilimtations
occurs, not "on any particul ar day," but "over a series of days or
per haps years." Morgan, 122 S. . at 2073. Thus, the Court
concluded, the statute of limtations is satisfied as |long as the
plaintiff files a charge within 300 days of one of the nmany acts
that, taken together, created the hostile work environnent.

In so holding, the Suprenme Court explicitly rejected the
view -- advanced by Goya here -- that "the plaintiff may not base
a suit on individual acts that occurred outside the statute of
limtations unless it would have been unreasonable to expect the
plaintiff to sue before the statute ran on such conduct."” 1d. at
2075. Title VII, the Court explained, "does not separate
i ndi vidual acts that are part of the hostile work environnment claim
fromthe whole for purposes of tinely filing and liability." Id.
Rat her, the "incidents conprising a hostile work environnent are
part of one unlawful enploynent practice" and, in order to conply
wth the statute of limtations, "the enployee need only file a
charge within [300] days of any act that is part of the hostile
work environnent." 1d. That standard clearly is satisfied here:
Marrero filed her charge on Novenber 13, 1996, |ess than one nonth
after the "Hall oween presents" incident.

B. Sufficiency of the Evidence

Goya argues that, even if the jury was entitled to

consi der Cardenas's conduct throughout the course of Mrrero's
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enpl oynent, the evidence was insufficient to establish harassnent
of the requisite severity or pervasiveness. Although it does not
di spute that Marrero subjectively perceived her work environnent as
hostil e and abusi ve, Goya insists that any harassnent by Cardenas,
while perhaps "inappropriate," was too "mld[]" to create an
objectively hostile work environnent. W di sagree.

There is no "mat hematically precise test” for determ ning
when conduct in the workpl ace noves beyond the "nerely offensive”
and enters the realm of wunlawful discrimnation. Harris .

Forklift Sys., Inc., 510 U. S. 17, 21 (1993). Rather, the question

whet her the environnment is objectively "hostile or abusive" nust be
answered by reference to "all the circunstances,” including the
"frequency of the discrimnatory conduct; its severity; whether it
is physically threatening or humliating, or a mere offensive
utterance; and whether it unreasonably interferes wth an
enpl oyee's work performance.” Id. at 23. "Subject to sone
policing at the outer bounds,"” it is for the jury to weigh those
factors and decide whether the harassnent was of a kind or to a
degree that a reasonable person would have felt that it affected

the conditions of her enploynent. Gorski v. NH Dep't of

Corrections, 290 F.3d 466, 474 (1st G r. 2002).

Here, the jury reasonably could have found that Marrero
was subj ected to harassnent on a daily basis, including humliating
sexual remarks and innuendos. For exanpl e, Cardenas constantly
referred to Marrero as "the redhead" and frequently nade comrents

such as "the redhead is really hot,"” "the redhead is on fire," or
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"if thisis what hell is |ike then the devil can take ne wwth him"
Cardenas al so made repeated conments about Marrero's lips, |egs,
and cl othing. He even used Marrero's hypogl ycem a as an avenue for
i nnuendo: meking a reference to his diabetes, Cardenas told her
"what goes down in you goes up in nme," and asked her "are you sweet
to men?" At other tinmes, Cardenas was nore explicit: he once asked
Marrero "what are you going to do with the thing you have between
your legs?" Finally, the jury could have found that Cardenas's
"Hal | oween presents” comment was a sexual invitation, coupled with
a threat that Marrero would be fired if she did not accept.

Taken toget her, such comments support the jury's finding

of a hostile work environnment. See O Rourke, 235 F.3d at 729

("Evidence of sexual remar ks, I nnuendoes, ridicule, and
intimdation nmay be sufficient to support a jury verdict for a
hostile work environnent."); Wite, 221 F.3d at 260-61 (finding a

hostile work environnment where, inter alia, "disgusting conments”

and conversations occurred "everyday"). It bears enphasis that the
har assnment here was nore or | ess constant fromMarrero's first day
of work in April of 1995 until she left in Novenmber of 1996. Thus,
this case is easily distinguished fromthose in which courts have
refused to find a hostile work environnent based solely on sexua

comments that are few and far between. See, e.d., Chanberlin v.

101 Realty, Inc., 915 F.2d 777, 783 (1st Cr. 1990) (expressing

doubt as to whether five sexual coments nade over the course of a
four to five week period constituted harassnent severe and

pervasi ve enough to create a hostile work environnent). As we have
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observed el sewhere, "[t] he workpl ace i s not a cocoon, and t hose who
| abor in it are expected to have reasonably thick skins." Suarez

v. Pueblo Int'l, Inc., 229 F.3d 49, 54 (1st Cr. 2000). However,

it is one thing to say that enployees nust learn to tolerate
"sinple teasing, offhand conments, and isolated incidents (unless
extremely serious)." Faragher, 524 U. S. at 778 (internal quotation
marks and citation omtted). It is quite another to require
enpl oyees to suffer the constant attentions of a |ascivious
supervi sor.

Nor did Cardenas |limt hinself to a purely private
di al ogue. He also discussed Marrero's appearance wth other
enpl oyees. For exanple, he told Marrero's co-workers that she
"would be the nodel that would be used for any future ferale
enpl oyees that Goya would hire.” Another tinme, Cardenas invited a
mal e enpl oyee to assess what sort of underwear Marrero was weari ng
under her skirt. It was hardly unreasonable for Marrero to find
such behavior hum liating.

Marrero also testified that Cardenas subjected her to
unwel cone physical touching. On approximtely five occasions,
Cardenas made full "body to body" contact with her in the hallway.
At other tinmes, he would just "brush[] by" her, or would stand in
her way and -- when she tried to pass him-- pretend that they were
danci ng. Wen Marrero had to use t he photocopi er nmachi ne, Cardenas
often hovered over her with his hands on her shoul ders, or stood

cl ose by, rubbing the side of his body against her.
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On other occasions, Cardenas harassed Marrero in ways
that were not explicitly sexual. Using his power as her
supervisor, he altered her work hours knowing that it would
exacer bate her hypogl ycem a. He often stood at her desk and stared
angrily at her, and when she did not pay attention to himhe would
pound her desk with his fist to startle her. He criticized her
work unfairly, sometinmes enbarrassing her by yelling at her in
front of her co-workers. Qur cases nmmke clear that, "where a
plaintiff endures harassi ng conduct, although not explicitly sexual
in nature, which undermines her ability to succeed at her job,
those acts shoul d be considered al ong with overtly sexual |y abusi ve
conduct in assessing a hostile work environment claim"” O Rourke
235 F.3d at 729.

Finally, there was evidence from which the jury could
have found that Marrero's work was adversely affected by the
harassnment. She becane anxi ous and depressed, and often found it
difficult to concentrate. Marrero's supervisors noticed the
change, and -- after the first few nonths of her enpl oynent -- her
performance eval uati ons dropped from "excellent"” to "regular.”

In sum there was anpl e evidence to support the verdict
on Marrero's hostile work environment claim As we noted at the
outset, "[o]verriding a jury verdict is warranted only if the
evidence is so one-sided that the novant is plainly entitled to
j udgnment, for reasonable m nds could not differ as to the outcone.”

Col asanto v. Life Ins. Co. of N. Am, 100 F.3d 203, 208 (1st Cr.

1996) (internal quotation marks omtted). That is not the state of
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the evidence in this case. Accordingly, we affirmthe district
court's denial of Goya's notion for judgnent as a matter of |aw on
the hostile work environnent claim

III. GOYA'S AFFIRMATIVE DEFENSE

Goya argues, next, that it cannot be held liable for
Cardenas' s behavior even if a hostile work environnment existed. As
a general rule, an enployer is vicariously liable for an acti onabl e

hostil e work environnent created by a supervisor. See Faragher,

524 U. S. at 807; Ellerth, 524 U S. at 765. However, the Suprene
Court has recogni zed an affirmative defense to enployer liability
that "look[s] to the reasonabl eness of the enployer's conduct as
well as that of [the] plaintiff victim" Faragher, 524 U.S. at
781; see also Ellerth, 524 U S. at 765 (describing the affirmative

def ense). Goya maintains that it established that affirmative
defense here, and that the district court erred in denying its
notion for judgnent as a matter of |aw on that ground.

The Faragher/Ellerth affirmative defense has two

necessary elenents, and the enpl oyer bears the burden of proof as
to both. Faragher, 524 U S. at 807-08; Ellerth, 524 U S. at 765.
First, the enpl oyer nust showthat it "exercised reasonable care to
prevent and correct pronptly any sexually harassing behavior."
Ellerth, 524 U.S. at 765. That requirenent typically is addressed
by proof that the enployer "had pronul gated an antiharassnent
policy with [a] conplaint procedure.” |d. Second, the enployer
nmust establish "that the plaintiff enployee unreasonably failed to

take advantage of any preventive or corrective opportunities
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provided by the enployer or to avoid harmotherwise.” |1d. That
prong i s usual | y addressed by proof that the plaintiff unreasonably
i gnored an established conpl aint procedure.?®

Thus, the availability of the affirmative defense often
will turn on whether the enpl oyer had established and di ssem nat ed
an anti-discrimnation policy, conplete with a known conpl aint
procedure. Such was the case here. As the district court observed
i n denying Goya's notion for judgnent as a matter of [aw, "[o0] ne of
the nost hotly contested issues in [the] case, and which depended
entirely on the credibility of the wtnesses, was precisely
whether . . . Goya had in effect a policy against discrimnation

and whether it installed posters to that end.”

* The defense is not a bar to liability for a "tangible
enpl oynent action” (such as "hiring, firing, failing to pronote,
reassignment with significantly different responsibilities, or a
deci sion causing a significant change in benefits") that woul d be
actionable wunder Title VII independent of a hostile work
envi ronnent . Ellerth, 524 U S. at 761. Citing that rule, Goya
argues that the district court erred in instructing the jury that
Marrero had al |l eged that an "adverse action" had been taken agai nst
her . It maintains that, because of that instruction, the jury
m ght have thought that Goya was not entitled to the affirmative
def ense. That argunent need not detain us. Marrero did attenpt to
prove that Goya took adverse action agai nst her: she hoped to show
that Goya (not Cardenas) retaliated agai nst her and constructively
di scharged her. But the jury instructions nmade clear that Goya
still could avoid liability for Marrero's hostil e work environnent
claim (which did not involve allegations of a tangible enpl oynent
action) if it proved the two el enents descri bed above. The verdi ct
form shows that the jury rejected the affirmative defense, not
because Marrero proved a "tangi bl e enpl oynent action,"” but because,
in the words of the verdict form CGoya failed to prove that it had
"exercised reasonable care to prevent and pronptly correct any
sexual Iy harassi ng behavi or" and that "Marrero unreasonably failed
to take advantage of any preventative or corrective opportunities
provi ded by Goya."
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On t he one hand, Marrero and her co-worker Zel ma M randa-
Rivera testified that they did not receive any orientation
regardi ng sex discrimnation; that they were not given any witten
pol i cy on sexual harassnent or avail abl e gri evance procedures; that
they were not aware of any conpl aint procedure; and that they never
saw any anti-harassment literature posted anywhere in the
wor kpl ace. Marrero also testified, wthout contradiction, that
Goya i gnored her request -- first | odged on Cctober 31, 1996 -- for
a copy of the conpany's anti-discrimnation policy.

On the other hand, N eves testified that Goya had asked
an outside lawfirmto draft a witten policy on sexual harassnent,
and that it received that policy in August or Septenber of 1995.
The policy was not dated, however, and on cross-exam nati on Marrero
established that Nieves had stated in his deposition that he used
the sane policy during Marrero's orientation in April of 1995
(several nonths before he later clained to have received it).
Mor eover, although the policy had a signature line so that the
enpl oyee could certify that she had received it, Goya could not
produce a copy signed by Marrero. N eves testified that Goya never
asked its enpl oyees to sign the policy.

Ni eves also testified that Goya began to use anti -sexual
harassnent posters in 1991, 1992, or 1993 -- he was not sure when.
Ni eves stated that the posters were placed all around CGoya's
facilities, including the glass doors of the entrance to the | obby
"so that anyone who would go to Goya would be able to see the

poster." However, in the filmof Goya's facilities that was shown
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to the jury, there were no posters to be seen anywhere on the
prem ses, including the glass doors of the | obby.

W need not decide which party presented the nost
persuasive testinmony. "[I]t is for jurors, not judges, to weigh
t he evidence and determne the credibility of witnesses.” [Ins. Co.
of NN. Am v. Miusa, 785 F.2d 370, 372 (1st Cr. 1986). Thus, in
reviewing the district court's denial of Goya's Rule 50 notion, we
"cannot evaluate the credibility of witnesses, resolve conflicts in
testinmony, or evaluate the weight of evidence." Criado v. |BM
Corp., 145 F.3d 437, 441 (1st Cr. 1998) (internal quotation marks
omtted). We can grant judgnent as a matter of law only if "the
evi dence, together with all reasonable inferences in favor of the
verdict, could lead a reasonable person to only one concl usion
nanely, that the noving party was entitled to judgnent." Lama v.
Borras, 16 F.3d 473, 477 (1st Cr. 1994).

That standard is especially exacting where, as here, the
nmovi ng party bears the burden of proof on the issue in question.

See Serv. Auto Supply Co. v. Harte & Co., Inc., 533 F.2d 23, 24

(st Cr. 1976). W have said that the party wth the burden of
proof is entitled to judgnent as a matter of law only if it has
established its case by "testinony that the jury is not at |iberty

to disbelieve." Jordan v. United States Lines, Inc., 738 F.2d 48,

49 (1st Gr. 1984) (internal quotation marks omtted). I n that
situation, relief under Rule 50 is warranted only if the noving

party's evidence is ""uncontradi cted and uni npeached."'" Serv. Auto
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Supply Co., 533 F.2d at 25 (quoting Fed. Ins. Co. v. Sumers, 403

F.2d 971, 975-76 (1st Cir. 1968)).

Goya has not satisfied that strict standard here.
Al t hough Goya's witnesses testified that the conmpany had an anti -
di scrimnation policy in place during the rel evant period and t hat
it disseminated the policy to its enployees, that testinony was
contradi cted by Marrero and her co-worker M randa-Ri vera and call ed
i nt o question by the video tape and Ni eves's conflicting statenents
during his deposition. The jury was "at |iberty to disbelieve"
Goya's wtnesses, Jordan, 738 F.2d at 49, and to credit the
testinony by Marrero and M randa- Ri ver a.

In order to qualify for judgnent as a matter of |aw on
its affirmative defense, Goya had to show that a reasonable jury
was conpelled to findinits favor on both el enents of the defense.
We have concluded that Goya has not satisfied that standard with
respect to the first prong -- the existence of an anti harassnent
policy with a known conpl ai nt procedure. Accordingly, we need not
consi der whether the evidence presented at trial conpelled a

finding in Goya's favor on the second prong.* See Faragher, 524

U S. at 808.

IV. RETALIATION

Goya argues that there was insufficient evidence to

support the jury's finding of retaliation. |In order to make out a

* Nor need we consider Goya's claimthat the district court
erred in excluding certain evidence that, Goya insists, would have
strengthened its case under the second el enent of the affirmative
def ense.
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prima facie case of retaliation, Marrero had to prove that (1) she
engaged in protected conduct under Title VII; (2) she suffered an
adverse enpl oynent action; and (3) the adverse action was causal ly

connected to the protected activity. Her nandez- Torres .

Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st Cr. 1998).

Goya does not dispute that Mrrero engaged in conduct that is
protected by Title VII when she filed her sexual harassnent charge.
It maintains, however, that Marrero never suffered an "adverse
enpl oynment action" as a result of that conduct.

W have explained that "[a]dverse enploynent actions
i nclude 'denotions, disadvantageous transfers or assignnents,
refusals to pronote, unwarranted negative job evaluations, and
tol eration of harassnent by other enployees.'" Wite, 221 F.3d at
262 (quoting Hernandez-Torres, 158 F.3d at 47); accord G ahamv.

State Farm Mut. Ins. Co., 193 F. 3d 1274, 1283 (11th Gr. 1999).

Whet her an enploynment action is "adverse" -- and therefore
actionabl e under Title VIl -- is gauged by an objective standard.
Blackie v. Maine, 75 F.3d 716, 725 (1st GCr. 1996). "Wrk places
are rarely idyllic retreats, and the nere fact that an enpl oyee is
di spl eased by an enployer's act or om ssion does not el evate that
act or omssion to the level of a materially adverse enpl oynent
action.” 1d.

Here, Marrero's retaliation claimrests on two separ at e,
and all egedly adverse, enploynent actions: her transfer to the
Human Resources Departnent; and Goya's tol eration of harassnent by

ot her enpl oyees. W address those clains in turn.
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A. Disadvantageous Transfer

Marrero filed a charge of enploynment discrimnation with
t he EEOC on Novenber 13, 1996. She returned to work on Wednesday,
Novenber 22, to find that she had been transferred to the Human
Resour ces Departnent, where she was to serve as N eves's secretary.
Marrero concedes that the transfer was not, on its face, a
denotion. She continued to serve as secretary to a Vice President
in the conpany, and her general job description and sal ary remai ned
t he sane. Neverthel ess, Marrero argues that the transfer was
"di sadvant ageous" because she was required to do nobre work,

subj ected to "extreme supervision,” and forced to undergo a peri od
of probation.

"The clear trend of authority is to hold that a
purely lateral transfer, that is, a transfer that does not involve
a denotion in form or substance, cannot rise to the level of a

materially adverse enploynent action." Ledergerber v. Stangler,

122 F.3d 1142, 1144 (8th Cr. 1997) (internal quotation marks

omtted); accord Kocsis v. Milti-Care Managenent, Inc., 97 F.3d

876, 885 (6th Cir. 1996) ("[R]eassignments w thout salary or work
hour changes do not ordinarily constitute adverse enploynent
decisions in enploynent discrimnation clains."). Simlarly, a
transfer or reassignnent that involves only mnor changes in
working conditions normally does not constitute an adverse

enpl oynent action. See Jones v. Fitzgerald, 285 F.3d 705, 714 (8th

Cr. 2002); Crady v. Liberty Nat'l Bank and Trust Co., 993 F.2d

132, 136 (7th Gr. 1993) ("[A] materially adverse change in the
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terms and conditions of enploynment nust be nore disruptive than a

mere inconvenience or an alteration of job responsibilities.").

"Qt herw se every trivial per sonnel action t hat an
irritable . . . enployee did not |ike would form the basis of a
discrimnation suit.” WIllians v. Bristol-Mers Squibb Co., 85

F.3d 270, 274 (7th Gir. 1996).

At the sane tine, however, "Title VII does not limt
adverse job action to strictly nonetary considerations.” Collins
v. Illinois, 830 F.2d 692, 703 (7th Cr. 1987). Congr ess

recogni zed that job discrimnation can take many forns, and does
not always manifest itself in easily docunentabl e sancti ons such as
salary cuts or denotions. Accordingly, Congress "cast the
prohibitions of Title VII broadly" to enconpass changes in working
conditions that are somewhat nore subtle, but equally adverse

Rodriguez v. Bd. of Educ., 620 F.2d 362, 364 (2d Cr. 1980).

Consistent with that broad statutory mandate, courts have rejected
any bright line rule that a transfer cannot qualify as an "adverse
enpl oyment action"” unless it results in a dimnution in salary or
a loss of benefits.

For exanple, the Second Circuit held in Rodriguez that
the district court erred in dismssing the sex discrimnation suit
of a junior high school art teacher who was transferred to an
el enmentary school in the sanme system notw thstandi ng the fact that
the transfer did not entail a reduction of salary or other nonetary
benefits. See id. It enphasized that the plaintiff had spent her

entire career teaching junior high school students, and in fact had
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recently earned a doctoral degree in art education with a focus on
progranms for such students. See id. The art prograns at the
el enentary |level, the <court explained, "were so profoundly
different fromthose in the junior high school as to render utterly
useless [the plaintiff's] twenty years of experience and study in
devel oping art prograns for m ddl e school children.” [d. at 366.
Describing the transfer as "a severe professional trauma," the
court concluded that such a "radical change in the nature of the
work [the plaintiff] was called upon to perfornf constituted an
adverse enpl oynent action. |d.

Simlarly, the Seventh GCrcuit found adverse enpl oynent
action in Collins, where the plaintiff was transferred from her
post as a consultant in the "devel opnent group"” at the Chicago
Public Library to a newy-created job in the library's reference
unit. 830 F.2d at 704. The court noted that the plaintiff's new
supervisors in the reference wunit "seened unsure of what
plaintiff's responsibility and authority would be." 1d. Moreover,
al t hough the plaintiff previously had her own office, a tel ephone
at her desk, printed business cards, and listings in professional
publications as a library consultant, she | ost those benefits after
the transfer. See id. In her new position, the plaintiff was
pl aced at a desk "out in the open," where "a receptionist's desk
typically would be located.” 1d. She "had no tel ephone at her
desk with which she coul d conduct her business responsibilities.”
Id. She "was not allowed to have business cards printed and she

was no longer listed in professional publications as a library
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consul tant." Id. Finally, rather than doing the consulting work
she enjoyed, the plaintiff "was rel egated to doing reference work."
Id.

In contrast to cases such as Rodriguez and Collins, the
evi dence presented here showed -- at nobst -- that the transfer
resulted in sonme mnor, likely tenporary, changes in Marrero's
wor ki ng conditions. As we expl ai ned above, Marrero was transferred
from the Sales and Exports Departnents to the Human Resources
Depart nent, where she was to serve as N eves's secretary. Although
Marrero's basic job description and duties remained the sanme, the
jury coul d have found that she woul d have been required to do nore
work after the transfer. Marrero was the only enployee who knew
how to prepare certain paper wrk for the Exports Departnent.
Therefore, as a practical matter, she was forced to do that work
even after she was transferred to the Human Resources Depart nment
and assuned her new duties there. Marrero was not conpensated for
that extra work.

Such a mnor increase in work responsibilities is not
enough to render a lateral transfer materially adverse. That is
especially true where, as here, there is no indication that the
i ncrease woul d have been pernmanent. Just as Marrero had to go
through a training period in her new position, the enployee who
repl aced her in the Sales and Exports Departnents woul d need to be
trained before she could take over all of Mrrero's duties.
However, Marrero testified that she coul d not renmenber whet her she

had trai ned the enpl oyee who assuned her ol d post. She conceded,
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noreover, that she never conplained to N eves or anyone else at
Goya regardi ng her continuing work inthe Exports Departnent. Mbst
inportantly, Marrero left work after spending no nore than three
days in her new position. Gven that short time span, she could
not show that the increase in work was anything other than an
uni nt ended and tenporary inconveni ence caused by the transition.

Marrero also presented evidence regarding the |ess
tangi bl e aspects of the transfer. She testified that, during the
three days she spent in the Human Resources Departnent, Maritza
Ranos "precluded [her] fromperform ng sone of the basic duties of
her position."” Ranps told Marrero not to open Nieves's mail but to
pass it along to her, and not to handle any confidential phone
calls. Moreover, N eves and Ranps subjected her to "extrene
supervi sion"” -- watching her while she did her filing, and standing
behi nd her when she tal ked on the phone. Marrero felt that N eves
and Ranps were "exerting pressure on [her]."

Finally, Marrero was forced to undergo a probationary
period in her new post, which she perceived as a loss of job
security. She did not feel that she was a real part of the
departnent; she believed her supervisors "hadn't taken [her] into
account." A departnental neeting was held while Marrero was there,
but she was not invited. She believed that the other nenbers of
t he departnent "had snubbed" her.

That evidence -- even when examned in the |ight nost
favorable to Marrero -- "is insufficient to prove that, viewed

objectively, this transfer was an adverse personnel action." Serna
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v. Gty of San Antonio, 244 F.3d 479, 484 (5th Cr. 2001) (enphasis

added) . It is not enough that Marrero felt stigmatized and
puni shed by the transfer. A nore "tangi ble change in duties or
wor ki ng conditions" is needed before we can conclude that the

transfer was, in substance, a denotion. Phillips v. Collings, 256

F.3d 843, 848 (8th Cr. 2001). As the Eighth Circuit recently
expl ai ned, the sort of "intensified personal aninus, hostility,
di srespect, and ostracisnt that Marrero alleged here "fails to
constitute a material enploynent disadvantage"” sufficient to
transforman ostensibly lateral transfer into an adverse enpl oynent

action. Jones, 285 F.3d at 714; see also Manning v. Metropolitan

Life Ins. Co., 127 F.3d 686, 693 (8th Cr. 1997) (holding that

evi dence of "disrespect and ostraci zation by . . . supervisors" did
not establish an adverse enpl oynent action). Rather, in order to
prove that the transfer was materially adverse, Marrero had to show
that Goya "[took] sonething of consequence from [her], say,
by . . . reducing her salary, or divesting her of significant
responsibilities,” or that it "withh[e]ld from [her] an
accouternent of the enploynent relationship, say, by failing to
foll ow a customary practice of considering her for pronotion after
a particular period of service." Blackie, 75 F.3d at 725. Such

proof is wholly |acking here.®

> W note that, on different facts, the inposition of a
probationary period could tip the scales in the enployee's favor.
Job security is "sonething of consequence,"” Blackie, 75 F.3d at
725, the deprivation of which could constitute an adverse
enpl oynent action. Here, however, there was no evidence fromwhich
the jury could have gauged the effect, if any, Marrero's
probati onary status had on her job security. For exanple, Marrero
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B. Toleration of Harassment

Marrero al so al |l eges that Goya retaliated agai nst her by
tolerating harassnent by its enployees. As we explained in the
previ ous section, "environnental" harm such as harassment by co-
wor kers or supervisors is actionable under Title VII if it is so
severe or pervasive that it alters the conditions of the
plaintiff's enploynent. Just as an enployer will be liable for
discrimnation if it tolerates a racially or sexually hostile work
environment, it wll be liable for retaliation if it tolerates
severe or pervasive harassnment notivated by the plaintiff's

protected conduct. See Wiite, 221 F. 3d at 262; Richardson v. N.Y.

State Dep't of Correctional Serv., 180 F.3d 426, 446 (2d Grr.

1999) .

Her e, however, any suggestion that Marrero was subjected
to a retaliatory hostile work environnment is belied by the
undi sputed fact that she spent less than three days at CGoya after

filing her conplaint with the EECC. See Conto v. Concord Hosp.

Inc., 265 F.3d 79, 82 (1st Cr. 2001) (rejecting as a matter of | aw
a hostile work environnent claim based on harassnent occurring

during a four-day period on the ground, inter alia, that the

"greatly abbreviated" tinme period "substantially underm ned

did not present any evidence that her one and a half years at CGoya
gave her a particular kind or degree of security that dissolved
once she was placed on probation. Absent such evidence, the jury
could not reasonably have concluded that Goya took sonething of
consequence from Marrero, or wthheld an accouternent of the
enpl oynent rel ationship fromher, by forcing her to go through a
probati onary period in her new position.

- 30-



[plaintiff's] contention that the [harassing] conduct was either
sufficiently frequent or severe" (footnote omtted)). Her
retaliation claimis, by definition, based on the events that
occurred within that three-day period. oviously, no one at Goya
could have harassed Marrero in retaliation for her protected
conduct until after she engaged in that conduct.

That said, the preceding year and a half of sexual
harassment undoubtedly colored Marrero's perception of the events
in her last three days at Goya, as it would for any reasonable
enpl oyee in her position. Thus, we do not viewthose three days in
a vacuum but consider themin light of all that came before. To
that limted extent, Marrero's experiences before engaging in the
protected conduct are relevant to her retaliation claim

Even when exanmined in that |ight, however, the evidence
of retaliatory harassnent falls far short of the mark. Marrero
testified that, during the tine she spent in the Human Resources
Departnment, N eves and Ranpbs "pressured”" and "snubbed" her.
Mor eover, Cardenas continued to bother her in her new position
The jury reasonably could have found that some of that harassnent

was notivated by Marrero's protected conduct. Cardenas once said

to Marrero: "you thought that you were going to get ne into hot
wat ers but you ended up being in hot waters." He also |aughed at
her in a taunting fashion, indicating, "I got away with it."

A few incidents over the course of three days cannot
reasonably be deened "pervasive" retaliatory harassnent,

particularly when those incidents are of the same type and kind
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that repeatedly occurred in the workplace before the plaintiff
engaged in the protected activity. Thus, it was incunbent on

Marrero to show that the retaliatory harassment was so severe that

it rendered her work environnent objectively hostile and abusive

notw t hstanding the extrenely short tine span. See Faragher, 524

US at 788 (explaining that "isolated incidents" are not
sufficient to create actionable harassnent "unless [they are]
extrenely serious"). The conduct by N eves and Ranps, while
certainly unpleasant, was not particularly severe. As such, it
does not support the inposition of liability under Title VII.
Cardenas's comments present a slightly closer question.
G ven that Marrero had endured a year and a half of harassment
whi l e under his supervision, it would not be unreasonable for her
to find his taunting especially offensive. Mor eover, Marrero
present ed evi dence fromwhi ch the jury coul d have found that N eves
was awar e of Cardenas's behavior. That fact surely contributed to
her feeling that the environnent in the Human Resources Depart nent
was hostile. But the question remains whether these acts were
severe enough, "w thout the added wei ght of repetition over tinme or
cumul ation with other acts of [retaliatory] harassnent, to stand

alone as the basis for a harassnent claim" Hostetler v. Quality

Dining, Inc., 218 F.3d 798, 808 (7th G r. 2000) (finding sufficient

severity based on two incidents of forcible sexual contact wth

"overtones of . . . attenpted sexual assault"). W concl ude that
they were not. Title VIl does not "guarantee[] a working
environment free fromstress." Calhoun, 798 F.2d at 561 (internal
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quotation marks omtted). Sonething nore "egregious" than rudeness
and nockery is needed before we can permt a finding of a
retaliatory hostile work environnment based on intermttent contact
over a three-day period.

In sum we conclude that the district court erred in
denying Goya's notion for judgnment as a matter of |law on Marrero's
claimof retaliation. Even when viewed in the |ight nost favorable
to the verdict, the evidence presented at trial was insufficient to
establish that Marrero was subjected to an adverse enploynent
action as a result of her protected conduct.

V. CONSTRUCTIVE DISCHARGE

Marrero left Goya on Novenber 22, 1996, and -- after
several nonths of sick leave -- formally resigned in March of 1997.
She clains that she was forced to leave in order to escape the
intolerable working conditions at Goya. Thus, she sought "post
quit" damages in the formof back pay, on the ground that she was
constructively discharged. Bar bara Lindeman & Paul G ossnman,

Enploynent Discrimnation Law ch. 21, at 838 (3d ed. 1996); see

Her nandez- Torres, 158 F.3d at 47 (explaining that a "discharge"
under Title VII "may be constructive as well as a direct firing").
Al though the verdict form did not require the jury to state
explicitly its conclusion on Mrrero's claim of constructive
di scharge (as it did with respect to her hostile work environnment
and retaliation clains), the jury apparently credited her version

of events, as it awarded her $11, 250 in back pay.
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Goya argues that Marrero's claim of constructive
di scharge nust stand or fall wth her retaliation claim | t
maintains that if we find (as we have) that the evidence was
insufficient to support the jury's verdict on the issue of
retaliation, we nust vacate the award of back pay as well.
However, the evidence presented at trial,® the argunents by

“and the district court's jury instructions® all show that

counsel ,
Marrero clained that two separate stressors forced her to retire:
severe and pervasi ve harassnent by Cardenas, and the retaliation by
Goya. Although we have concluded that Marrero failed to establish
that the events that occurred during the alleged period of
retaliation rose to the I evel of an adverse enpl oynent action, the
evidence drawn from that period remains relevant to her claim of
constructive discharge. Just as an act of harassnent that is not

actionable in and of itself may form part of a hostile work

environnent claim see Mrgan, 122 S. . at 2073, WMarrero's

experiences during her |ast week of work -- although insufficient

to establish liability on their own -- are properly part of her

® For exanple, Marrero testified that she was forced to resign
"because of the retaliation and the hostile work environnent."

"Marrero's counsel stated in his closing argunent that Marrero
"was forced to resign her enpl oynent because the sexual harassnent
created intolerable working conditions" and that "she was
constructively discharged because she conplained of the sexual
harassnment to the Equal Enpl oynment Qpportunity Comm ssion.”

® The judge told the jurors that Marrero clainmed "that she was
forced to resign because of defendant's discrimnatory and
retaliatory conduct” and i nstructed themthat they coul d award back
pay %f t hey found that "she was exposed to sexual harassnent and/ or
retaliation.”
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constructive discharge claim Therefore, we nust exam ne that
claimin light of all the evidence presented at trial.

In order to establish that Goya should be held
responsi ble for the economc |osses she suffered as a result of

quitting, Marrero had to show that her working conditions were "so
difficult or unpleasant that a reasonable person in [her] shoes

woul d have felt conpelled to resign.” Alicea Rosado v. @arcia

Santiago, 562 F.2d 114, 119 (1st Gr. 1977). The standard is an
objective one; it "cannot be triggered solely by the enployee's
subj ective beliefs, no matter how sincerely held." Suarez v.

Pueblo Int'l, Inc., 229 F.3d 49, 54 (1st Cr. 2000); see also

Cal houn v. Acne O eveland Corp., 798 F.2d 559, 561 (1st G r. 1986)

("[T] he | aw does not permt an enpl oyee's subjective perceptions to
govern a claim of constructive discharge.” (internal quotation
marks omtted)).

W conclude that the jury reasonably could have found
that Marrero's working conditions were objectively intolerable,
conpel ling her resignation. Marrero was subjected to constant
harassnment by Cardenas during the year and a half she spent at
Goya. To be sure, the fact that the plaintiff endured a hostile
work environnent -- wthout nore -- will not always support a

finding of constructive discharge. See Landgraf v. USI Film

Prods., 968 F.2d 427, 430 (5th Gr. 1992) ("To prove constructive
di scharge, the plaintiff nust denonstrate a greater severity or
pervasi veness of harassnent than the mninumrequired to prove a

hostil e working environnent."). Rather, the jury nust find that
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t he wor ki ng condi ti ons were so unpl easant that "staying on the job
whi |l e seeking redress [would have been] intolerable.” Keeler v.

Putnam Fid. Trust Co., 238 F.3d 5, 10 (1st Gr. 2001). I n

addressing that question, however, the jury reasonably can take
into account how the enployer responded to the plaintiff's
conplaints, if any. An enployee's assessnment of whether she can
remain at work while pursuing renmedies for the harassnent she has
endured obviously will be affected by the Ilikelihood that the
harassnment will continue unabat ed.

Here, Marrero repeatedly conpl ai ned about the harassnent
to her supervisors Rivera and Diaz, and to N eves in the Human
Resources Departnent. Nothing was done until she filed a charge of
sexual harassnent with the EEOCC. Even then, Goya took no action
agai nst Cardenas. |Instead, it transferred Marrero to a new post as
Ni eves's secretary.

Al'though Marrero was no longer under Cardenas's
supervi sion, she was still stationed near his office. Goya knew
t hat Cardenas would continue to interact with Marrero in her new
position because Cardenas's duties required himto go to her work
area, and Marrero's desk was near the office of Cardenas's
supervi sor. Yet CGoya refused Marrero's request that she be noved
to another building, away from Cardenas. Not surprisingly,
therefore, Cardenas continued to harass her even after the
transfer.

Based on that evidence, the jury reasonably could have

found that "a reasonable person in [Marrero's] shoes would have
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felt conpelled to resign.”™ Alicea-Rosado, 562 F.2d at 119. G ven

t he i nadequacy of the transfer after a long history of hostility
and frequent conplaints, Mrrero reasonably believed that her
wor ki ng condi ti ons at Goya woul d not change and that she could only
antici pate nore of the sanme intol erable harassnment. |[|f she wanted
to avoid further harm she would have to | eave work entirely. See

Cortes v. Maxus Exploration Co., 977 F.2d 195, 200-01 (5th Grr.

1992) (affirmng finding of constructive di scharge where enpl oyer
refused to take adequate corrective neasures to protect enpl oyee
fromfuture harassnent).

I ndeed, the jury could have found that the transfer
actually made things worse for Marrero. Not only did Cardenas
continue to harass her sexually, but he also taunted her for her
(apparently wunsuccessful) attenpts to renedy the situation by
conplaining to Goya officials. Ni eves -- the official to whom
Marrero had brought her conplaint -- was aware of Cardenas's
behavi or, but did nothing to stop it. Adding insult to injury,
Ni eves made Marrero feel as if she were the probl em enpl oyee. He
"pressured” her and subjected her to "extrene supervision,"
including listening to her phone calls.

As we expl ained i n the previous section, absent sonme nore
substantial and tangible changes in Mrrero's duties or work
conditions, such personal unpleasantness is insufficient to
establish that the transfer was a materially adverse act of
retaliation. And, given the fact that Marrero remained i n her new

position for | ess than three days, the harassnent by Cardenas and
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the pressure from N eves and Ranbs were neither severe nor
pervasive enough to establish a retaliatory hostile work
envi ronnent . However, when conmbined with the harassnment Marrero
endured during the previous year and a half, the events during
t hose final days provide further support for the jury's finding of
constructive discharge.

Unlike Marrero's retaliation claim-- which by definition
is confined to the three-day period she spent at work after filing
her charge of sexual harassnent -- her claim of constructive
di scharge is based on the totality of her experience at GCoya.
Accordingly, in assessing that claim the jurors were entitled to
draw on all the evidence of harassnent, and Goya's response. In
order to override the verdict, we nust conclude that all of that
evi dence, together with all reasonable inferences in favor of the
verdict, is insufficient to support the jury's finding that a
reasonabl e enpl oyee in Marrero's position would have felt conpel | ed
to quit. W see no basis for such a conclusion here. The jury
reasonably could have found that Marrero's working conditions,
hostil e and abusive before the transfer, becane even worse after
the transfer, and that a reasonabl e enpl oyee woul d have believed

that she had no choice but to resign.

VI. PUNITIVE DAMAGES

Goya argues, finally, that Marrero was not entitled to
punitive danages. It points out that, in cases involving
m sconduct by a supervisor, the enployer will not be liable for

punitive damages if it made a "good-faith effort to conply with the
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requirenents of Title VII." Romano v. U-Haul, Int'l, 233 F. 3d 655,

669 (1st Cir. 2000). Based on the evidence presented at trial
however, the jury reasonably could have found that Goya nmade no
such effort, but rather acted with "reckless disregard" for

Marrero's rights. Kolstad v. Am Dental Ass'n, 527 U S. 526, 536

(1999). Marrero conplained about Cardenas's behavior to her
supervisors in the Exports Departnment -- first Rivera, and then
D az. Nei t her did anything. | ndeed, on one occasion Rivera

cautioned Marrero that she should keep in nmind that Cardenas was a
vi ce president and had worked at Goya for many years, whereas she
was a relative newconer. Marrero also conplained to N eves, who
sinply advised her to "ignore" Cardenas. It was not until Marrero
filed a sexual harassnent charge with the EEOC that Goya took
action.

Moreover, as we explained with respect to Goya's
affirmative defense, the jury was justified in finding that CGoya
did not have a sexual harassnment policy in effect during the
rel evant events. Even if such a policy existed, Goya did not
present any evidence that it had inplenmented it, either through
educating its enployees or enforcing its mandate. See Ronano, 233
F.3d at 670 (hol ding that the defendant enpl oyer is responsible for
proving that it made good faith efforts to conmply with the
requirenents of Title VII, and that the nere existence of an
antidiscrimnation policy was insufficient absent proof that the

enpl oyer actually inplenented the policy). Thus, we see no nerit
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to Goya's claim that the punitive danmages award should be set
asi de.

VII. CONCLUSION

W affirmthe judgnent of the district court with respect
to Marrero's hostile work environment and constructive discharge
clainms, her entitlenment to punitive damages, and Goya's attenpt to

establish the Faragher/Ellerth affirmati ve defense. W reverse the

district court's judgnent with respect to Mrrero's claim of
retaliation, concluding that Goya was entitled to judgnent as a
matter of law on that claim

That | eaves the nmatter of danmges. As noted, the jury
awar ded Marrero $175,000 in conpensatory damages, $11, 250 in back
pay, and $75,000 in punitive damages. W have no way of know ng
what portion, if any, of the conpensatory and punitive damages
awards was based on the jury's erroneous finding of retaliation.
Accordi ngly, we have no choice but to remand for a newtrial as to
damages for the hostile work environnment and the constructive
di schar ge.

Finally, based on its finding that Marrero was the
"prevailing party" in this action, the district court awarded her
attorney's fees and the costs of [litigation. See 42 U. S . C
§ 2000e-5(k). On remand, the court should consider whether an
adjustnment in that award is appropriate in light of our holding

with respect to Marrero's claim of retaliation. See Andrade v.

Jamestown Hous. Auth., 82 F.3d 1179, 1191 (1st GCr. 1996)
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(explaining that "a court should award only that anount of fees
that is reasonable in relation to the results obtained").

Affirmed in part, reversed in part, and remanded. No

costs are awar ded.
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