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TORRUELLA, G rcuit Judge. Defendant-appel | ant Nor ma Bur gos-

Anduj ar appeal s her sentence of sixty days' inprisonnent after her
conviction for crimnal trespass on naval property. Appellant contends
that the district court erred whenit increased her sentence fromforty
days to si xty days. Because we find that the district court increased
appel lant's sentence i n response to her continuing all ocution, we
affirm

l.

On April 28, 2001, officers of the United States Navy
arrested appell ant on a small island of f the coast of Vi eques, Puerto
Ricofor trespassinginNavy territory. OnJuly 6, 2001, after a bench
trial, appellant was convicted of crimnal trespass inviolationof 18
U S.C. §1382. After findingthe appellant guilty, the district court
gave appel | ant and her co-defendants an opportunity to address t he
court. Thereafter, appellant made a statenent.! After appell ant
concl uded her statenent, the court said, "Just keepin mndthat you
are a |l awmker, not al awbreaker. |'l| hear the next one." To which
appel l ant replied, "And you haveto bring us justice." After a short
recess, the court announced sentences for all the defendants, including

appel | ant.

1 Appellant submtted a witten statenent, in Spanish, which was
transl ated and presented to the court.
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When announci ng appel | ant' s sentence, the court began by
explainingits rationalefor the sentence. This statenment focused
| argely on appellant's positionas alegislator inthe Puerto Ri can
Senat e and her i nvol venent in the novenent to stop mlitary exercises
on Vi eques through civil disobedience. At one point, the court
i ncl uded a ref erence to unknown "nmasked nmen" who had previ ously ent ered
Camp Garcia but who were not related to the current proceedi ngs.
Shortly thereafter, as the court was still discussingitsrationalefor
appel I ant' s sent ence but bef ore pronounci ng any sent ence, appel | ant
attenptedtorespondtothe court's conmments. This is evident because
the recordreflects the court interruptingits statements to say, "I'1|
gi ve you a chance." After finishingits comments, the court proceeded
as follows:

Wththat inmnd, | amsentencing you as

fol |l ows:

It is the judgnent of this Court that
Def endant, Norma Burgos, is hereby sentenced and
her eby ordered comm tted today to atermof 40
days [ and] a speci al nonetary assessnent inthe
amount of $10is inmposed. . . . That will beall.

After this pronouncenent, appellant interjected, "You said
--." To which the court, once again, said, "That's all." At this
poi nt, appel | ant agai n spoke, saying, "You sai d you were goingto all ow

me t o speak, " apparently referringtothe point inthe prior statenent

when t he court sai d, before inposing sentence on appellant, "I'll give



you a chance." The court then all owed appel | ant to speak, cauti oni ng
her to keep it brief.
Appel | ant then said:

| do recogni ze what your functionis. As
a Judge of the U.S. District Court herein Puerto
Ri co, you have tointerpret and provi de justice.
But what justice are you i nparti ng when you are
presum ng that at this point intinme whenyou're
passi ng sentence upon ne the people who were
hooded t her e wer e not peopl e who wer e wor ki ng f or
the Navy and following the orders of Navy
personnel ?

When did they conme before you in this
court? What was t he evi dence present ed before
you to denonstrate that they were guilty as when
t hey were working for the cause of Vieques?

You sai d t hat you expect that t he sane way
that | i magi ne t hat your people will seek peace
and they will work and have respect for the
Constitution that they uphold. That's correct?

But t hen before this court nore than 700
peopl e to this day have come and passed before
this court to be judged by all of you, you as t he
j udges, with evidence that denonstrates that the
ones who are violating the greater | aware the
menbers of the Navy. Wat are youwaiting for in
order to cone and arrest them and judge then?

The court then warned t he appell ant to be careful, telling her, "You
are becomng defiant. | thinkit woul d behoove you to cal mdown and
t hi nk about what you are going to say. |t does not behoove you to defy
the court.”™ Fromthis point forward, the record contains only the
statenments of the court and appel |l ant' s | awyer. Appel | ant apparently

continued in Spanish, and her comrents are not recorded.



The record does reflect the court's attenpts to stop
appel l ant' s conti nui ng speech with periodicinterruptionsthat read,
“"That will beall. .. .Mss Burgos, that'sit. WIIl you pl ease -- ."
At the apparent end of appellant's statenent, the court stated, "Ckay.
"1l change that sentence to 60 days." The court then had appel | ant
escorted fromthe courtroom Appellant's attorney i medi ately asked
for a reconsideration which the court refused.

Appel I ant then sought to be rel eased on bail during her
current appeal. The court denied her notion saying, "The | onger
sentence that the Court i nposed on Def endant was not based on a fi ndi ng
of contenpt. The Court sinply exercisedits discretionunder 18 U. S. C
§ 1382 to i npose a sentence of not nore than si x nonths' inprisonnent.
No contenpt proceedi ngs were necessary."

Appel | ant then fil ed an appeal and notion for bail on appeal
withthis Court onJuly 23, 2001. We granted the notion for bail on
appeal on August 10, 2001.

1.

Appel I ant was convi cted under 18 U. S. C. 8§ 1382 whi ch f or bi ds
unl awf ul entry onto naval property, inter alia. This section al so
aut hori zes i npri sonnment of of fenders for ternms of up to six nonths.
See id. Appellant received a sentence of only sixty days, well bel ow
the statutory limt. Because convictions under section 1382 are C ass

B m sdeneanors, see 18 U.S. C. § 3559(a)(7), and not subject to the
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Sent enci ng Guidelines, see U S.S.G 8§ 1B1.9, we generally review

sentences under section 1382 to determne if they are "plainly

unreasonable.™ 18 U. S. C. 88 3742(e)(4); see also United States v.
Shar pt on, 252 F. 3d 536, 540 (1st G r. 2001) (per curianm). Thereis no
suggestion here that had the district court sinply sentenced appel | ant
to sixty days that such a sentence would have been plainly
unr easonabl e.? Therefore, as athreshold matter, we find no error as
to the length of appellant's sentence.

Appel l ant' s central contention, however, is that the district
court erredwhenit altered her sentence fromforty days to sixty days.
CGenerally, a sentencing court has broad di scretion, and we revi ew
sent enci ng determ nati ons only for abuse of di scretion. See United

States v. Ji ménez-Ri vera, 842 F. 2d 545, 548 (1st Cir. 1988). However,

t he sent enci ng court does have to conply with certain procedural rules,
and we revi ewconpliance with those procedural rul es de novo. See

United States v. Encarnaci 6n, 239 F. 3d 395, 398 (1st Cir. 2001); see

also United States v. Myers, 150 F.3d 459, 461 (5th Cir. 1998).

As a basic rul e, the sentencing court nust "det erm ne whet her

t he def endant wi shes to nake a statenment and to present any i nformati on

2 Appel | ant essentially concedes this point. Inher brief tothis
court, appellant clains that the forty-day sentence was "i naccurate"
and "di sproportionate" because it exceeded t he sentences of her co-
def endants by ten days. However, appell ant acknow edges that this
sentence was | egal . W see no reason why we shoul d treat the forty-day
and si xty-day sentences differently for the purposes of deternining
whet her they are plainly unreasonabl e.
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inmtigationof sentence.”" Fed. R Crim P. 32(c)(3)(C) (enphasis
added). Thisis not nerely atechnical rule, but reflects our |ong
traditionof givingall defendants theright todirectly address the

court and pl ead for nercy. See G een v. United States, 365 U. S. 301,

304 (1961); see alsoUnited States v. de Al ba Pagan, 33 F. 3d 125, 129

(1st Cir. 1994) ("It is designedto tenper punishment with nercy in
appropriate cases, and to ensure that sentencing reflects

i ndi vidualized circunstances."); see also Myers, 150 F. 3d at 463

(statingthat aremand i s needed when a j udge’ s comment s i ndi cat e t hat
he woul d be unnmoved by anyt hi ng t he def endant m ght say during the
all ocution). In keeping with the inportance of this rule, if a
sentencing court fails to provide a defendant with the chance to
address the court, the reviewi ng court nmust remand the case for
resentenci ng, generally wi thout needingtoinquireinto prejudice. See

de Al ba Pagan, 33 F.3d at 130.

To satisfy therequirenents of Rule 32(c)(3) (0O, we encourage
t he sentencing court to address t he def endant personally, see G een,
365 U. S. at 304, and al |l owt he defendant to speak onall topics which

t he def endant consi ders rel evant. See de A ba Pagan, 33 F. 3d at 129.

The sent enci ng j udge nust be explicit when inform ngthe def endant of

her right toallocute. See United States v. Edgeconb, 910 F. 2d 1309,

1315 (6th Gr. 1990) (holding it insufficient whenthe sentencing judge

only questioned defendant on certain aspects of the presentence
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report); seealsolnited States v. Navarro-Fl ores, 628 F. 2d 1178, 1184

(9th Gr. 1980) (remandi ng for resent enci ng because t he j udge di d not

address t he def endant personally); United States v. Murphy, 530 F. 2d

1 (4th Gr. 1976) (renmandi ng for resentenci ng when t he sentenci ng j udge
engaged t he def endant on a specific issue and then askedtwiceif there
was anyt hi ng "you" want to add, to whi ch t he def ense counsel and t hen
t he prosecut or responded but never the defendant). Simlarly, the
sent enci ng court nmust be clear ininformngthe def endant of her right
to speak broadly:
the court, the prosecutor, and the
def endant nust at the very | east interact ina
manner t hat shows cl early and convi nci ngly t hat
t he def endant knew he had the ri ght to speak on

any subject of his choosing prior to the
i nposition of his sentence.

de Al ba Pagéan, 33 F.3d at 129 (enphasis added).

There i s no questi on here that t he sentenci ng judge conpli ed
with the requirements of Rule 32(c)(3)(C). Appellant nade an
al | ocution before the judge began announci ng t he sentence. The i ssue
bef ore us, however, is howto consi der appellant's second statenent to
the court. On the facts before us, in which the sentencing judge
i ndicated, prior tothe inpositionof sentence, that appel |l ant woul d be
gi ven an opportunity to respond, we holdthat it was a conti nuati on of

t he all ocuti on.



The Federal Rules of Crim nal Procedure do not accord a
def endant theright toasecond allocution. Infact, the rules do not
even require a sentencing court torem nd a def endant of theright to

all ocute solong as the court clearly notifies the defendant once. See

United States v. Franklin, 902 F.2d 501, 506-07 (7th Cir. 1990)
(holdingright toallocution not deni ed when judge addr essed def endant
by nane and asked hi mi f he had anyt hi ng t o say but di d not renewt hat
invitation after defense counsel finished speaking). However, the fact
that there is noright to a second all ocuti on does not nmean that a
sentenci ng court may not grant a defendant a second opportunity to
address the court.

Here, appell ant i nterrupted the sentencing, expressing a
desire to speak again. Before the judge actually pronounced any
sent ence, he acknow edged appel l ant’'s wi sh to speak and prom sed to
give her time to so respond. The judge did not need to grant
appel l ant' s request, but he di d.3® Appellant then proceeded to nake her
statenent, whichwas clearly intendedtoinfluencethelength of her

sentence. She spoke about howit was unfair for the judge to conflate

3 Consideringthe inportance of theright to allocute di scussed above,
t he j udge nay have erred on t he si de of cautionin granting appellant's
request to speak again. He sinply gave appell ant the opportunity to
di scuss all matters she t hought needed to be addressedinrelationto
her sentence. It is an exanple of a sentence judge applying Rule
32(c)(3)(C) "liberally.” United States v. Barnes, 948 F. 2d 325, 328
(7th Cir. 1991).
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her with t he nasked nen because t hey had never beentried and their
identities never established. She said, specifically:

But what justice are you i nparting when you are

presum ng that at this point intinme whenyou're

passi ng sentence upon ne the people who were

hooded t her e wer e not peopl e who wer e wor ki ng f or

the Navy and following the orders of Navy

personnel ? Wen di d t hey cone before youinthis

court?
Not only was appell ant making a plea to the judge to mtigate her
sentence. She was al so engagi ng the judge with specific referencesto
t he judge's own concerns. This fits the purpose of the allocution
ri ght whi ch "envi si ons apersonal col | oquy between t he sent enci ng j udge
and the defendant." Mers, 150 F.3d at 461 (enphasis in original).

Unfortunately for appel |l ant, her statenent did not have t he
i nt ended effect of | owering her sentence. Rather, the judge increased
her sentence. There are several reasons why t he j udge may have done
this, all perm ssiblew thinhis discretioninsentencing. First,
appel | ant essential ly decl ared hersel f i nnocent of crinme and t hus was
refusi ng to acknow edge the i npact of her illegal action. Second, in
her coments, she disparaged the validity of the | aw she broke,
accusing the United States Navy of breakingthe "greater | aw." Her
statenments certainly suggest al ack of renorse, an attenpt to avoid
responsi bility for her actions, and even a |li kel i hood of repeating her

illegal actions. Any of these reasons may have legitimately |l ed t he

sentencing judge to increase appellant's sentence.
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The question then becones whet her the sentencing judge
properly consi dered appel lant's statements when he i ncreased her
sentence.* Rule 35(c)(3)(C) requires a judge to al ways consi der a
def endant' s al | ocuti on when i nposi ng sentence, evenif the judge had
previ ously announced a tentative sentence before the exercise of

def endant' s right of allocution. See United States v. Mata-Qul | on,

887 F.2d 23 (1st Cir. 1989) (per curiam; seealsoUnited States v.

Margiotti, 85 F.3d 100 (2d Cir. 1996); United States v. Wl fe, 71 F. 3d

611, 614-15 (6th Cir. 1995); United States v. Laverne, 963 F. 2d 235

(9th Gir. 1992). When a judge announces a sent ence before hearing an
al l ocution, it isfair toassunme that such a sentenceistentative and
that the judge wi || consider the defendant's statenents before inposi ng

a final sentence. See Mata-Grullon, 887 F.2d at 25; see, e.q.,

Margiotti, 85 F. 3d at 104 (hol ding that i n case where t he sentenci ng
j udge forgot to gi ve def endant opportunity to speak before announci ng
a sentence but then pronptly rectifiedthe error by all owi ng def endant
to speak, the sentence was not inposed until after defendant
al | ocuted); Laverne, 963 F. 2d 235 (holding theright to all ocute was
not vi ol at ed when court announced a tentative sentence and t hen al | oned

def endant a right of allocution).

4 At oral argunment, appellant's counsel argued t hat the sentencing
j udge coul d have consi dered appel | ant' s statenent only for the purposes
of | owering her sentence. There is no support for such a proposition.
| f the judge had the authority to adj ust appell ant's sent ence downwar d,
he had the authority to adjust it upward.
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Here, the sentencing judge granted appellant theright to
speak bef ore he sentenced her. Wil e so engaged, appel | ant i nterrupted
t he sentenci ng for the purpose of refuting the judge' s cormentary and,
obvi ously, for the purpose of influencing his pronouncenent. Before
conti nui ng her sentenci ng, the judge indi cated he woul d grant appel | ant
t he opportunity to be heard again. After inposing the forty days'
sentence, the judge then al |l owed appel | ant toconti nue her al |l ocuti on.
The sentencing judge was fully justified in considering her full
al | ocuti on, which included her comrents duringthe second part of her
al l ocution. Because of the way t he heari ng devel oped, the forty-day

sentence was functionally atentati ve sentence. See Mata-Grul | on, 887

F.2d at 25; see also Laverne, 963 F. 2d 235. Thus, the sixty-day

sentence was properly inmposed in response to appellant's full
al l ocuti on.
[,

Not wi t hst andi ng t he sentencing court's discretionto alter
her sentence i n response to her continuing all ocution, appel l ant cl ai ns
t hat her sentence is invalid for two reasons.

A

First, appellant asserts that the district court i nposed an
addi ti onal twenty days because of its perceived "defiance" of the
appel l ant and that such a penalty is a punishnent for crimnal

contenpt. She al so contends that the district court failedto conply
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with the strict procedural requirenments for punishing crimnal
contenpt. See Fed. R Crim P. 42(a) (requiringthe court tocertify
that it witnessed t he cont enpt uous conduct and enter an order reciting
the facts). We agree with appellant’'s contentionthat the district
court did not conply with the requirenents for crimnal contenpt under
Rul e 42(a), but we di sagree that the di sputed twenty day i ncreaseis a
crimnal contenpt sanction.

Appel | ant pointstotwo facts in support of her argunent that
t he additional twenty days' inprisonnent is a crim nal contenpt
sanction: (1) thedistrict court saidthat the appel | ant was beconi ng
"defiant" before announci ng t he si xty-day sentence and (2) the district
court had al ready announced a sentence of forty days' inprisonnment.

W have heldthat it is necessary to |l ook tothe "purpose and
character of the sanctions i nposed” and not to t he nane used by t he
di strict court when eval uati ng whet her a particul ar sanctionis for
crimnal contenpt. Inre Kave, 760 F. 2d 343, 351 (1st G r. 1985); see

alsolnited States v. Wnter, 70 F. 3d 655, 660 (1st Cir. 1995) (hol di ng

t hat the characterization of a contenpt sanctionis a question of |aw
and i s not bindingonthis Court). Whilethese cases deal with the
di stinction between civil and crim nal contenpt, the |l abel affixed by
adistrict court need not be controlling regardl ess of whet her the

district court calledit contenpt inthe first place. H cks v. Feiock,

485 U. S. 624, 629 (1988). Here, the sentencing court was explicit that
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t here was no contenpt finding at all. Wen it considered appellant's
notion for bail on appeal, the court said, "The | onger sentence t hat
t he Court i nposed on Def endant was not based on a fi ndi ng of contenpt."
However, neither of the facts cited by appell ant persuades us to
overl ook the district court's overt statenment that there was no
contenpt finding here. As di scussed above, the sentencing court raised
appellant's sentence in response to her continuing allocution.
Even if appell ant's behavi or at sentencing had risentothe
| evel of clear contenpt,®the sentencing court nmaintains flexibilityin

howto deal with such conduct. See United States v. Pina, 844 F. 2d 1,

14 (1st Cir. 1988) ("The contenpt power, however, is not the only
weapon avail able to a judge to protect the order and dignity of the
courtroomin the face of an openly contunmaci ous defendant."). One
alternate tool istorenove the contenptuous party fromthe courtroom
see id. at 14-15, as the judge did here. The fact that the judge
adopted alternate neans to deal with a "defiant"” def endant suggests
even nore strongly that the i ncreased sentence was not a cont enpt

sancti on.

5> The district court warned appel | ant t hat she was becom ng "defi ant"
part way t hr ough her second statenent. Appellant then continuedto
speak, in Spanish. While we do not have a record of appellant's
Spani sh st at enents, we assumne t hat had appel | ant' s Spani sh st at enent s
risentothelevel of crimnal contenpt, the district court woul d have
st opped appel | ant, had her comments transl ated for the record, and nade
a contenpt finding. Inthe absence of such action by the district
court, we assune t hat appel | ant sai d not hi ng which rosetothe l evel of
crimnal contenpt.
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B.

Second, appel |l ant argues that the district court did not nake
a clerical, technical, or other clear m stake when inposing the
original forty-day sentence, soit | acked authority tolater alter that
sentence. See Fed. R Crim P. 35(c) ("The court, acting within 7 days
after the i nposition of sentence, may correct a sentence that was
i nposed as a result of arithmetical, technical, or other clear
error."). Rule 35(c) is a very narrow rul e:

The authority to correct a sentence under this

subdi visionis intendedto be very narrowandto

extend only to those cases i n whi ch an obvi ous

error or m stake has occurredinthe sentence,

that is, errors which would al nost certainly
result inaremand of the casetothetrial court

for further action under Rule 35(a). The
subdi visionis not intendedto afford the court
t he opportunity . . . sinply to changeits nind

about the appropriateness of the sentence.

Fed. R Crim P. 35(c) advisory commttee's note; see also United

States v. Aqua-Leisure Indus., Inc., 150 F.3d 95, 96 (1st Cr. 1998)

(noting that Rul e 35 was anended to restrict the discretion of the
district court inalteringalawfully inposed sentence). W agreew th

appel l ant that the original sentence did not suffer fromany error
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all owi ng al teration under Rul e 35(c).® However, we al so findthat the
sentencing court did not alter her sentence under Rule 35(c).
| V.
Appel l ant' s sentence i s valid because it was i nposed after
appellant's full allocution before final sentencing. Therefore, we
affirmthe sixty-day sentence.

Af firned.

¢ Because we hol d that there was no alteration under Rule 35(c), we
findit unnecessary to address the conplicated question of exactly when
a sentence i s inposed for purposes of Rule 35(c). Currently, thereis
a circuit split on this issue. Many circuits |ook to the oral
i nposition of sentence. Conpare United States v. Aguirre, 214 F. 3d
1122, 1125 (9th Cir. 2000) (hol di ng that oral inposition of sentence
begi ns seven day cl ock for Rule 35(c)); see also United States v.
Morrison, 204 F. 3d 1091, 1094 (11th Gr. 2000) (sane); United States v.
Gonzal ez, 163 F. 3d 255, 263-64 (5th Gr. 1998) (sane); United States v.
Abreu- Cabrera, 64 F.3d 67, 73-74 (2d Cir. 1995) (sane); United States
v. Layman, 116 F. 3d 105, 108-09 (4th G r. 1994) (sane); United St ates
v. Townsend, 33 F.3d 67, 73 (10th Gr. 1994) (same); with United St ates
v. Cay, 37 F.3d 338, 340 (7th Cir. 1994) (holding that a sentenceis
not i nposed until judgnent enters, for purposes of Rule 35(c)). This
circuit has not decided this issue, but we have suggested that we wi ||
| ook to the dat e judgnent enters, not oral pronouncenent. See United
States v. Morillo, 8 F.3d 864, 869 n.8 (1st Cir. 1993).
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